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JUSTICES 

or 
THE  SUPBEME  00T7BT  OF  THE  STATE  OF  MONTANA, 

DUBINO  THE  TIME  OF  THESE  REPORTS. 


The  Hon.  Theo.  Brantly,  Chief  Justice. 

The  Hon.  Frank  B.  Reynolds, 
The  Hon.  Charles  H.  Cooper, 
The  Hon.  William  L.  Holloway, 
The  Hon.  Albert  J.  Galen, 


>- Associate  Justices. 


Supreme  Court  Commissioners: 
Hon.  Wm.  H.  Poorman,  Chief  Commissioner, 
(Judge  of  the  First  Judicial  District). 

Hon.  a.  C.  Spencer,  Commissioner, 

(Judge  of  the  Thirteenth  Judicial  District). 
Hon.  Joseph  R.  Jackson,  Commissioner, 

(Judge  of  the  Second  Judicial  District). 


Hon.  Albert  P.  Stark,  Chief  Commissioner, 
(Judge  of  the  Sixth  Judicial  District). 

Hon.  Roy  E.  Ayers,  Commissioner, 

(Judge  of  the  Tenth  Judicial  District). 

Hon.  a.  J.  Horsky,  Commissioner,       "" 

(Judge  of  the  First  Judicial  District). 

(iii) 


DIBEGT0B7 

OF  THB 

JUDICIAL  DISTRICTS  OF  THE  STATE  OF  MONTANA 

1922. 


PiBST  Judicial  District. 
County  of  Lewis  and  Clark.     County  Seat,  Helena. 
District  Judges :  Hon.  W.  H.  Poorman ;  Hon.  A.  J.  Horsky. 
Officers:  County  Attorney:  Jos.  B.  Wine,  Esq. 

Clerk  of  District  Court :  Will  Whalen. 
Sheriff:  Thomas  H.  Spratt. 


Second  Judicial  District. 
County  of  Silver  Bow.    County  Seat,  Butte. 
District  Judges:  Hon.  J.  J.  Lynch;  Hon.  Wm.  E.   Carroll; 
Hon.  Joseph  B.  Jackson. 

Officers :  County  Attorney :  Geo.  Bourquin,  Esq. 
Clerk  of  District  Court :  J.  F.  Driscoll. 
Sheriff:  Larry  Duggan. 


Third  Judicial  District. 
Counties  of  Deer  Lodge,  Powell  and  Granite. 
District  Judge:  Hon.  George  B.  Winston. 

Officerm  of  Deer  Lodge  County  (County  Seat,  Anaconda)  : 
County  Attorney :  J.  B.  C.  Knight,  Esq. 
Clerk  of  District  Court :  E.  B.  Heagy. 
Sheriff :  C.  L.  BeaU. 

(Tii) 


viii  Judicial.  Disteicts  op  thb 

OflBcers  of  Granite  County  (County  Seat,  Philipsburg) 
County  Attorney :  Wingfield  L.  Brown,  Esq. 
Clerk  of  District  Court:  Wm.  B.  Calhoua. 
Sheriff:  Fred.  C.  Burks. 

OflScers  of  Powell  County  (County  Seat,  Deer  Lodge) : 
County  Attorney :  E.  J.  Cummins,  Esq. 
Clerk  of  District  Court:  R.  Lee  Kelley. 
Sheriff:  J.  E.  Neville. 


FouBTH  Judicial  District. 

Counties  of  Mineral,  Missoula,  Ravalli  and  Sanders. 

District  Judges:  Hon.  A.  L.  Duncan;     Hon.  James  M.  Self; 
Hon.  Theodore  Lentz. 

Officers  of  Mineral  County  (County  Seat,  Superior) : 
County  Attorney:  W.  L.  Hyde,  Esq. 
Clerk  of  District  Court :  Harold  B.  Ives. 
Sheriff:  Wm.  La  Combe. 

Officers  of  Missoula  County  (County  Seat,  Missoula) : 
County  Attorney :  John  L.  Campbell,  Esq. 
Clerk  of  District  Court:  Harry  M.  Rawn. 
Sheriff:  Wm.  H.  Houston. 

Officers  of  Ravalli  County  (County  Seat,  Hamilton) : 
County  Attorney:  J.  D.  Taylor,  Esq. 
Clerk  of  District  Court:  J.  Q.  Adams. 
Sheriff:  Clarence  E.  Hogue. 

Officers  of  Sanders  County  (County  Seat,  Thompson  Palls) : 
County  Attorney:  Adelbeii;  A.  Alvord,  Esq. 
Clerk  of  District  Court :  L.  E.  Smith, 
Sheriff ;  Joseph  L.  Hartman, 
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Fifth  Judicul  District. 

Comities  of  Beayerhead,  Jefferson  and  Madison. 

District  Jndges :  Hon.  Joseph  C.  Smith ;    Hon.  Lyman  Bennett. 

Officers  of  Beaverhead  County  (County  Seat,  Dillon) : 

County  Attorney:  Thos.  E.  Gilbert,  Esq. 

Clerk  of  District  Court:  Wm.  E.  Stephenson. 

Sheriff:  Daniel  F.  Mooney. 

Officers  of  Jefferson  County  (County  Seat,  Boulder) ; 
County  Attorney :  J.  E.  Kelly,  Esq. 
Clerk  of  District  Court :  Jas.  S.  Flaherty. 
Sheriff:  T.L.Iiocker, 

Officers  of  Madison  County  (County  Seat,  Virginia  City) : 

County  Attorney:  Edgar  P.  Reid,  Esq. 
Clerk  of  District  Court :  Matt  Carey. 
Sheriff:  Clarence  W.  Hungerford. 


Sixth  Judicial  District. 

Counties  of  Park,  Stillwater  and  Sweet  Orass. 

District  Judge:  Hon.  Albert  P.  Stark. 

Officers  of  Park  County  (County  Seat,  Livingston) : 
County  Attorney :  Elbert  F.  Allen,  Esq. 
Clerk  of  District  Court:  H.  J.  Reese. 
Sheriff:  James  McClarty. 

Officers  of  Stillwater  County  ( County  Seat,  Columbus) : 
County  Attorney :  M.  L.  Parcells,  Esq. 
Clerk  of  District  Court:  G.  B.  Iverson. 
Sheriff:  Edward  B.  Fellows. 

Officers  of  Sweet  Grass  County  (County  Seat,  Big  Timber) : 
County  Attorney:  Horace, S.  Davis,  Esq. 
Clerk  of  District  Court :  J.  E,  Rees. 
Sheriff:  G.  B.  Long. 


c  Judicial  Districts  op  the 

Seventh  'Judicial  District. 

Counties  of  Dawson,  McCone,  Richland  and  Wibaux. 
District  Judge:  Hon.  Fr^nk  P.  Leiper. 

OflScers  of  Dawson  County  (County  Seat,  Glendive) : 
County  Attorney :  P.  S.  P.  Foss,  Esq. 
Clerk  of  District  Court :  Frank  A.  Parrett. 
Sheriflf:  A.  H.  Helland. 

Officers  of  McCone  County  (County  Seat,  Circle) : 
County  Attorney :  Homer  A.  Hoover,  Esq, 
Clerk  of  District  Court :  C.  F.  Campbell. 
Sheriff:  Floyd  Davis. 

Officers  of  Richland  County  (County  Seat,  Sidney) : 
County  Attorney :  L.  V.  Ketter,  Esq. 
Clerk  of  District  Court :  Guy  L.  Rood. 
Sheriff :  Fred.  D.  Sullivan. 

Officers  of  Wibaux  County  (County  Seat,  Wibaux)': 
County  Attorney:  Elmer  W.  Cowee,  Esq. 
Clerk  of  District  Court:  C.  L.  Deringer. 
Sheriff:  A.  Barclay. 
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Eighth  Judicial  District. 
County  of  Cascade. 
District  Judges:  Hon.  Jere  B.  Leslie;  Hon.  Harry  H.  Ewing. 

Officers  of  Cascade  County  (County  Seat,  Great  Falls) : 
County  Attorney:  Howard  G.  Bennet,  Esq. 
Clerk  of  District  Court :  Alex.  Remneas. 
9  Sheriff:  Bob  Gordon. 
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Ninth  Judicial  Distbict. 

Connty  of  Gallatin.    County  Seat,  Bozeman. 

District  Judge :  Hon.  Ben.  B.  Law. 

Officers :  County  Attorney :  E.  F.  Bunker,  Esq. 
Clerk  of  District  Court :  W.  L.  Hays. 
Sheriff:  Chas.  C.  Esgar. 


Tenth  Judicial  District. 

Counties  of  Judith  Basin  and  Fergus. 

District  Judges:  *Hon.  John  C.  Huntoon;  Hon.  Rudolph  Yon 

Tobel. 
Officers  of  Fergus  County    (County  Seat,  Lewistown) : 

County  Attorney :  E.  J.  Baker,  Esq. 

Clerk  of  District  Court:  Bert  Beplogle. 

Sheriff :  Wm.  B.  Woods,  Jr. 

Officers  of  Judith  Basin  County  (County  Seat,  Stanford) : 
County  Attorney:  John  D.  Mussey,  Esq. 
Clerk  of  District  Court :  F.  Clark  Grady, 
Sheriff:  C.  H.  Kelley. 


Eleventh  Judicial  Distbict. 

Counties  of  Flathead  and  Lincoln. 

District  Judge:  Hon.  Chas.  W.  Pomeroy. 

Officers  of  Flathead  County  (County  Seat,  Kalispell) : 
County  Attorney :  Dean  King,  Esq. 
Clerk  of  District  Court :  R.  N.  Eaton. 
Sheriff:  W.  R.  Martin. 

Officers  of  Lincoln  County  (County  Seat,  Libby) : 
County  Attorney:  W.  H.  Gray,  Esq. 
Clerk  of  District  Court :  Fred.  F.  Clark. 
Sheriff :  Frank  R.  Baney. 


•Appointed    November    22,    1922,   to    succeed   Hon.    Boy    E.    Ayers, 
resigned  on  said  date. 


xii  Judicial  Distbicts  of  thb 

Twelfth  Judicial  Distbict. 
County  of  Chouteau. 
District  Judge:  Hon,  John  W.  Tattan. 

Officers  of  Chouteau  County  (County  Seat,  Port  Benton)  i 
County  Attorney :  H.  P.  Miller,  Esq. 
Clerk  of  District  Court :  Geo.  D.  Patterson, 
SheriflP:  U.  W.  Hammaker. 


Thirteenth  Judicial  Distbict. 

Counties  of  Carbon,  Big  Horn  and  Yellowstone. 

District  Judges:  Hon.  A.  C.  Spencer;  Hon.  Robt.  C.  Stong. 

Officers  of  Big  Horn  County  (County  Seat,  Hardin) : 
County  Attorney :  Louis  E.  Haven,  Esq. 
Clerk  of  District  Court :  Geo.  H.  Miller. 
Sheriff:  John  MacLeod. 

Officers  of  Carbon  County  (County  Seat,  Red  Lodge) : 
County  Attorney:  C.  C.  Rowan,  Esq. 
Clerk  of  District  Court :  H.  P.  Sandels. 
Sheriff :  Wm.  Smith. 

Officers  of  Yellowstone  County  (County  Seat,  Billings) : 
County  Attorney:  E.  E.  Collins,  Esq. 
Clerk  of  District  Court:  Fred  Inabnit. 
Sheriff:  E.  M.  Birely. 


POUBTBENTH  JUDICIAL  DiSTBICT. 

Counties  of  Broadwater,  Meagher  and  Wheatland. 

District  Judge :  Hon.  W.  L.  Pord. 

Officers  of  Broadwater  County  (County  Seat,  Townsend) : 

County  Attorney:  John  A.  Matthews,  Esq. 

Clerk  of  District  Court:  Pred  Bubser. 

Sheriff:  Chas.  B.  Doggett. 
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Officers    of   Meagher   County    (County    Seat,  White   Sulphur 
Springs)  : 

County  Attorney :  C.  L.  Tyman,  Esq. 
Clerk  of  District  Court :  F.  H.  Mayn. 
Sheriff:  Elmer  Butler. 

Officers  of  Wheatland  County  (County  Seat,  Harlowton) : 

County  Attorney:  W.  C.  Husband,  Esq. 
Clerk  of  District  Court :  A.  T.  Anderson. 
•      Sheriff:  L.  W.  CIbxYl 


Fifteenth  judicial  Distbiot. 

Counties  of  Golden  Valley,  Musselshell,  Rosebud  and  Treasure. 

District  Judge:  Hon.  Geo.  A.  Horkan. 

Officers  of  Golden  Valley  County  (County  Seat,  Ryegate) : 
County  Attorney:  C.  W.  Noyes,  Esq. 
Clerk  of  District  Court :  M.  J.  Dourte. 
Sheriff:  Mrs.  Jesse  Garfield. 

Officers  of  Musselshell  County  (County  Seat,  Roundup) : 
County  Attorney :  C.  F.  Maris,  Esq. 

Clerk  of  District  Court :  Henry  F.  Whitman. 

Sheriff :  Chris.  H.  Rusch. 

Officers  of  Rosebud  County  (County  Seat,  Forsyth) : 

County  Attorney:  I.  S.  Crawford,  Esq. 
Clerk  of  District  Court:  D.  J.  Muri. 
Sheriff:  Cecil  E.  Thompson.     • 

Officers  of  Treasure  County  (County  Seat,  Hysham) : 

County  Attorney:  E.  D.  Gerye,  Esq. 
Clerk  of  District  Court:  J.  D.  Clark. 
Sheriff:  T.  J.  Cunningham. 


ziy  Judicial  Districts  of  thb 

Sixteenth  Judicial  District. 

Counties    of    Carter,    Custer,    Fallon,    Garfield,    Prairie    and 
Powder  River. 

District  Judges:  Hon.  S.  D.  McKinnon;  Hon.  S.  B.  Felt. 

Officers  of  Carter  County  (County  Seat,  Ekalaka) : 
County  Attorney:  Leon  L.  Wheeler,  Esq. 
Clerk  of  District  Court :  Hallie  B.  CampbelL 
Sheriff:  Geo.  S.  Boggs. 

Officers  of  Custer  County  (County  Seat,  Miles  City) ; 

County  Attorney :  R.  B.  Hayes,  Esq. 
Clerk  of  District  Court :  C.  A.  Lindeberg. 
Sheriff:  H.  Famum. 

Officers  of  Fallon  County  (County  Seat,  Baker) : 
County  Attorney :  D.  R.  Young,  Esq. 
Clerk  of  District  Court:  Ralph  Keener. 
Sheriff:  F.  F.  Kelling. 

Officers  of  Garfield  County  (County  Seat,  Jordan) : 

County  Attorney:  John  J.  Cavan,  Esq. 
Clerk  of  District  Court:  J.  P.  MacDonald. 
Sheriff:  R.  F.  Myers. 

Officers  of  Powder  River  County  (County  Seat,  Broadus) : 

County  Attorney:  N.  A,  Burkey,  Esq. 
Clerk  of  District  Court :  H.  R.  Straiton. 
Sheriff :  W.  E.  Sutter. 

Officers  of  Prairie  County  (County  Seat,  Terry) : 

County  Attorney :  Joseph  C.  Tope,  Esq. 
Clerk  of  Distijict  Court:  S.  A.  Barber. 
Sheriff:  E.  H.  Brooks. 
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Seventeenth  Judicial  District. 

Comities  of  Phillips  and  Valley. 
District  Judge :  Hon.  Carl  D.  Borton. 

Officers  of  Phillips  County  (County  Seat,  Malta) : 
County  Attorney :  B.  P.  Sandlie,  Esq. 
Clerk  of  District  Court :  C.  M,  Porter. 
Sheriff:  Thos.  S.  Johnson. 

Officers  of  Valley  County  (County  Seat,  Glasgow) : 
County  Attorney :  Lincoln  Working,  Esq. 
Clerk  of  District  Court :  J.  B.  Christopherson. 
Sheriff:  Chas.  Hall. 


Eighteenth  Judicial  District. 

Counties  of  Blaine,  Hill  and  Liberty. 
District  Judge:  Hon.  Chas.  A.  Rose. 

Officers  of  Blaine  County  (County  Seat,  Chinook) : 
County  Attorney:  D.  L.  Blackstone,  Esq. 
Clerk  of  District  Court:  A.  W.  Ziebarth. 
Sheriff :  Harry  F.  Becker. 

Officers  of  HiU  County  (County  Seat,  Havre) : 
County  Attorney :  Max  P.  Kuhr,  Esq. 

Clerk  of  District  Court :  Geo..  W.  Glass. 
Sheriff :  Henry  F.  Schwartz. 

Officers  of  Liberty  County  (County  Seat,  Chester) : 
County  Attorney :  B.  E.  McCabe,  Esq. 
Clerk  of  District  Court:  George  H.  Gau. 
Sheriff:  John  H.  Morgan. 


Nineteenth  Judicial  Distbict. 

Counties  of  Glacier,  Pondera,  Teton  and  Toole. 
DiBtriet  Judge:  Hon.  'John  J.  Greene. 

Officers  of  Glacier  County  (County  Seat,  Cut  Bank) : 
County  Attorney :  Wiley  J.  Shannon,  Esq. 


xvi  Judicial  Districts  op  the 

Clerk  of  District  Court :  Thos.  B.  Magee. 
Sheriff:  P.  A.  Davis. 

Officers  of  Pondera  County  (County  Seat,  Conrad) : 

County  Attorney :  Wm.  L.  Bullock,  Esq. 

Clerk  of  District  Court:  C.  H.  Shepherd. 

Sheriflf:  Frank  Stocke. 
Officers  of  Teton  County  ( County  Seat,  Chouteau) : 

County  Attorney:  George  W.  Magee,  Esq. 

Clerk  of  District  Court :  B.  M.  Jacobsoiu 

Sheriff:  I.  S.  Martins. 

Officers  of  Toole  County  (County  Seat,  Shelby) : 
County  Attorney :  J.  S.  McClory,  Esq. 
Clerk  of  District  Court :  M.  P.  Lyons. 
Sheriff:  J.  S.  AIsup.  ^ 


Twentieth  Judicial  District. 
Counties  of  Daniels,  Booseyelt  and  Sheridan. 
District  Judge :  Hon.  C.  E.  Comer. 
Officers  of  Daniels  County  (County  Seat,  Scobey) : 

County  Attorney:  John  S.  Nyquist,  Esq. 

Clerk  of  District  Court:  John  Shippam. 

Sheriff:  D.  J.  Martin. 

Officers  of  Roosevelt  County  ( County  Seat,  Poplar) : 
County  Attorney :  Prank  M.  Catlin,  Esq. 
Clerk  of  District  Court :  Thos.  E.  Forbes. 
Sheriff:  P.  J.  Nacey. 

Officers  of  Sheridan  County  (County  Seat,  Plenty  wood) : 
County  Attorney:  Arthur  C.  Erickson,  Esq. 
Clerk  of  District  Court :  Carl  B.  Peterson. 
Sheriff:  L.  J.  Collins. 


SUPEEME  COURT  RULES. 

For  Rnles  of  Supreme  Court  of  the  State  of  Montana,  see 
59  Mont.  xxxY,  and  Amendments,  60  Mont.  zvii. 
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Vtlliam  f  0mt9  Ifittvbertmu 


On  Tuesday,  September  12,  1922,  the  Supreme  Court  of  the 
State  of  Montana  met  at  the  courtroom  in  the  state  capitol,  at 
the  hour  of  ten  o'clock  A.  M.,  the  following  Justices  being 
present:  Honorable  George  W.  Farr,  Presiding  Justice;  Hon- 
orable Charles  H.  Cooper,  Honorable  William  L.  HoUoway, 
and  Honorable  Albert  J.  Galen;  Mr.  Chief  Justice  Theodore 
Brantly  being  absent  on  account  of  illness. 

Honorable  Wellington  D.  Rankin,  Attorney  General,  there- 
upon addressed  the  court  as  follows: 

*'May  it  please  the  Court:  It  is  my  sad  duty  at  this  time  to 
formally  announce  that  during  the  summer  adjournment  of 
this  Court,  death  came  to  a  former  Chief  Justice  of  the  Su- 
preme Court  of  the  State  of  Montana,  the  Honorable  William 
Young  Pemberton.  In  his  death  this  court  has  lost  one  of  its 
pioneer  members  whose  labors  upon  the  bench  aided  substan- 
tially to  pave  the  way  for  the  long  line  of  judicial  interpreta- 
tions and  decisions  that  have  given  to  Montana  its  magnificent 
system  of  jurisprudence.  The  Bar  has  lost  a  big,  broad  legist 
of  the  old  school, — one  filled  with  modesty,  kindness  and 
humanity.  The  state  has  lost  one  of  her  great  pioneers  and 
statesmen,  whose  life  and  distinguished  services  form  a  part  of 

* 

the  best  spirit  of  the  early  history  of  this  state.  I  move  the 
Court  that  a  committee  be  appointed  to  draft  suitable  resolu- 
tions commemorative  of  his  life." 

Mr.  Justice  Farr,  Acting  Chief  Justice:  ''The  court  desires 
to  take  proper  cognizance  of  the  death  of  Judge  Pemberton 
and  pay  due  respect  to  his  memory  and  will  adopt  the  recom- 

(acncv) 
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mendation  made  by  the  Attorney  General  by  appointing  as  a 
committee  for  the  purpose  of  presenting  to  this  court  suitable 
resolutions,  Honorable  William  T.  Pigott,  Honorable  William 
H.  Hunt,  Honorable  Henry  C.  Smith,  Honorable  Sydney 
Sanner,  former  Justices  of  this  Court,  and  the  present  attor- 
ney General,  Honorable  Wellington  D.'  Rankin,  the  committee 
to  report  at  its  convenience  at  some  later  day." 

On  Saturday,  November  4,  1922,  in  open  court.  Associate 
Justices  Charles  H.  Cooper,  William  L.  Holloway  and  Albert 
J.  Galen,  being  present,  the  above  committee  reported  the 
following  resolution,  through  its  chairman,  Honorable  William 
T.  Pigott: 

"May  it  please  the  Court: 

"We,  your  Committee  of  the  Bar,  appointed  to  prepare  and 
submit  suitable  Resolutions  commemorative  of  the  life  of  the 
Honorable  William  Young  Pemberton,  sometime  the  Chief 
Justice  of  this  Court,  respectfully  report  the  following  resolu- 
tions and  ask  that  they  be  spread  upon  the  records  of  the 
Court : 

*' William  Young  Pemberton,  son  of  William  and  Martha 
Brooks  Pemberton,  was  bom  at  Nashville,  Tennessee,  on  June 
1,  1842.  ^e  was  of  English  ancestry  and  of  pre-revolution- 
ary  American  stock.  At  an  early  age  his  parents  took  him 
to  Missouri,  where  he  acquired  an  education  under  private 
tutors  and  at  the  Lexington  Masonic  College.  Thereafter  he 
attended  the  Law  School  at  Lebanon,  Tennessee,  graduating 
in  1861  with  the  degree  of  LL.B.  Returning  at  once  to  Mis- 
souri, he  entered  upon  the  practice  of  the  law  at  Versailles, 
remaining  there  for  three  years.  In  1864  he  went  to  Virginia 
City,  in  the  then  Territory  of  Montana,  where  he  practiced  his 
profession  until  the  autumn  of  1865,  when  he  removed  to  the 
new  town  of  Helena,  becoming  a  member  of  the  firm  of  Toole, 
Woolfolk  &  Pemberton.  Save  for  the  few  years  during  which 
he  resided  and  practiced  law  in  Sedalia,  Missouri,  he  continued 
a  citizen  and  made  his  home  in  Montana,  until  the  time  of  his 
death. 
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"From  1883  to  1887  he  was  District  Attorney  of  the  Second 
Judicial  District  of  the  Territory  of  Montana.  He  was  a  mem- 
ber from  Silver  Bow  county  of  the  first  Constitutional  Conven- 
tion of  Montana,  held  in  1884.  In  March,  1891,  he  was  ap- 
pointed as  one  of  the  judges  of  the  District  Court  of  Silver 
Bow  county,  serving  as  such  until  January  2,  1893,  when  he 
became  Chief  Justice  of  the  Supreme  Court  of  the  state.  At 
the  end  of  his  term  of  six  years  he  was  succeeded  as  Chief 
Justice  by  the  Honorable  Theodore  Brantly — also  a  native  of 
Tennessee — on  January  3,  1899 ;  it  may  be  noted,  also,  that  the 
one  died  just  three  weeks  later  than  the  other. 

''From  1899  to  1909  he  practiced  hier  profession  at  Butte; 
he  was  then  chosen  Librarian  of  the  Montana  State  Historical 
and  Miscellaneous  Library,  in  which  office  he  served  until  De- 
cember 1,  1920,  when  he  resigned.  He  died  at  Excelsior 
Springs,  Missouri,  on  August  26,  1922. 

''As  Judge  of  the  DiBtrict  Court  and  as  Chief  Justice  of  this 
court,  he  was  remarkable  for  accurate  memory  and  quick  un- 
derstanding of  evidence.  His  ability  to  sift  the  material  and 
pertinent  from  the  immaterial  and  impertinent — the  wheat 
from  the  chaff — ^and  so  to  marshal  the  essential  facts  as  to 
present  the  truth,  were  equally  remarkable.  In  this  he  was 
a  past  master.  His  analytical  faculty  was  far  superior  to  that 
of  the  average  of  bench  and  bar;  indeed,  his  native  ability 
was  uncommon,  and  had  been  well  developed  by  years  of  exer- 
cise as  a  lawyer  and  judge. 

"The  opinions  which  he  wrote  appear  in  Volumes  13  to  22 
of  the  Montana  Reports. 

"He  was  a  man  of  strict  integrity  and  keen  sense  of  honor. 
Always  frank,  genial,  kind,  void  of  malice  or  venom,  he  was 
held  in  affectionate  regard  by  those  who  were  so  fortunate  as 
to  be  his  intimates.  In  him  an  easy,  delightful  and  genuine 
goodfellowship  was  combined  with  an  unostentatious  and  im- 
pressive dignity — ^the  perfect  type  of  the  true  aristocrat,  who, 
it  has  been  said,  ia  ever  a  democrat. 
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*'A  staunch  and  stalwart  follower  of  Thomas  Jefferson,  an 
effective  orator,  for  many  years  his  services  were  in  demand 
upon  the  platform  in  advocacy  of  the  principles  of  his  political 
party.  No  matter  how  bitterly  he  assailed  the  doctrines  and 
practices  of  the  opposition,  he  never  made  an  enemy  or  gave 
personal  offense,  and  the  members  of  his  own  party  were  no 
more  fond  of  him  than  were  those  of  the  party  he  attacked. 

"Resolved,  That  in  the  death  of  the  Honorable  William 
Young  Pemberton  the  Bar  has  lost  a  beloved  member  and  the 
state  an  eminent  citizen  whose  services  in  its  formative  period 
were  notable;  and  that  a  copy  of  this  Memorial  be  transmitted 
to  his  bereaved  family. 

"Respectfully  submitted, 

"WujLiam  T.  Pioott,  Chairman. 
*'WmLiAM.H.  Hunt, 
**  Henry  C.  Smith, 
"Sydney  Sanneb, 
"Wellington  D.  Rankin 

"Committee." 
"Helena,  Montana,  November  4,  1922." 

Mr.  William  T.  Pigott:  "If  the  Court  please,  I  received  on 
yesterday  the  following  communication  from  the  Honorable 
William  H.  Hunt,  Judge  of  the  United  States  Circuit  Court  of 
Appeals,  Ninth  Judicial  Circuit,  which  I  ask  permission  to 
read: 

"  'San  Francisco,  Cal.,  October  31,  1922. 

"  'Hon.  Wm.  T.  Pigott, 
"  'Helena,  Montana. 

"  *My  Dear  Judge: 

"  'I  have  just  received  a  notice  that  the  Resolutions  com- 
memorative of  the  life  of  Chief  Justice  Pemberton  will  be 
presented  to  the  Supreme  Court  on  Saturday  next.  I  would 
greatly  appreciate  it  if  you  will  say  to  the  Court  that  I  regret 
very  much  my  inability  to  be  present  and  to  say  a  few  words 
In  respectful  tribute  to  the  memory  of  Judge  Pemberton. 
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**  *  Those  of  us  who  were  intimately  associated  with  Judge 
Pemberton  and  who  had  the  means  of  knowing  and  under- 
standing his  character  as  a  man  and  a  judge,  will  agree  that  he 
had  a  remarkably  strong  sense  and  keen  discernment  of  what 
was  just  as  between  contending  litigants,  and  that  his  guid- 
ing purpose  was  always  to  find  that  sound  principle  by  which 
the  clear  merit  could  prevail. 

**  *A3  one  of  his  associates  it  is  but  to  speak  truly  of  his 
character  to  say  that  his  mind  was  conspicuously  quick  in 
grasp,  was  fair  and  entirely  free  from  disposition  to  give 
too  great  weight  to  over-refinement  of  subordinate  points  in 
cases  submitted;  and  yet,  that  he  knew  the  system  of  judicial 
science  too  well  to  wrench  it  from  the  harmony  which  must 
prevail  in  building  the  jurisprudence  of  the  state. 

*^  *I  believe  that  as  time  goes  on  and  with  its  march  the 
science  of  the  law  shall  continue  to  progress,  the  opinions 
written  by  Chief  Justice  Pemberton  will  stand  as  correct  and 
vigorous,  practical  understandings  of  a  sagacious  and  broad- 
minded  judge  who  had  patience  to  hear  and  deliberate,  and  the 
firamess  to  decide. 

'*  'His  personal  nature  was  kind  and  considerate  and  his 
companionship  delightful.  His  gentleness  of  heart  and  humor 
of  speech  made  a  most  cordial  relationship  between  him  and  his 
associates. 

"  'Now  that  he  is  gone  we  can  record  our  assurance  that  he 
was  worthy  of  a  high  place  among  those  able  judges  who  have 
administered  with  faithfulness  and  ability  the  great  office  of 
Chief  Justice  of  the  state. 

**  'Very  sincerely  yours, 

"  'WnjjAM  H.  Hunt.'  '' 

■ 

i  Mr.  Pigott:  "May  it  please  the  Court:  I  move  the  adoption 

*  of  the  Resolutions.    In  doing  so  I  may  be  permitted,  as  one 

I  who  for  a  time  sat   upon  this   bench  with   Mr.  Chief  Justice 

\  Pemberton,  to  express  my  hearty  concurrence  in  all  that  Judge 

Hunt  has  so  well  and  sympathetically  written,  and  to  say  that 
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William  Young  Pemberton  wag  an  impartial,  just  and  con- 
scientious judge,  a  loyal,  and  affectionate  friend,  a  generous, 
-warm-hearted,  lovable  man,  'no  stunted  ascetic  he,  but  full  of 
life  and  fire,'  intensely  and  delightfully  human  and  engaging." 

Mr.  Justice  Cooper,  Presiding  Justice:  "The  resolutions  will 
be  adopted  and  ordered  spread  upon  the  minutes  of  the  court, 
and  published  in  the  Montana  Reports." 
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WILLIAMS,  Respondent,  v.  GRAY,  Sheripp,  Appellant. 

(No.  4,518.) 
(Submitted  Noyember  1,  1921.    Decided  December  19,    1921.) 

[203  Pac.  524.] 

Conversion — Value  of  Property — Complaint — Damages — Costs 
—  Evidence  —  Declarations  —  Ownership  —  Trial  —  Wit- 
nesses —  Impeachment  —  Harmless  Error. 

Pleading — ^Demurrer — Complaint — SnflBciency — How    Determined. 

1.  Where  the  suflBeiency  of  the  complaint  is  attacked  by  general  de- 
marrer,  the  question  must  be  determined  without  reference  to  sub- 
sequent pleadings  or  to   the  facts   appearing  in  evidence. 

CbnTersion — Value  of   Property — Complaint. 

2.  Under  Revised  Codes,  section  6071,  plaintiff  in  action  for  con- 
version does  not,  by  pleading  as  his  damages  the  value  of  property 
when  converted,  deprive  himself  of  the  right  to  insist  upon  damages 
according  to  the  highest  market  value  of  the  property  at  any  time 
between  the  conversion  and  the  verdict,  since  he  is  not  required  to 
plead    the   rule  of  damages,  but  may  in  any  appropriate  way,   even 
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by  oral  declaration  in  open  court,  announce  his  determination  to  de- 
mand the  highest  market  value. 

Same — Special   Damages — Pleading. 

3.  Where  in  an  action  for  conversion  special  damages  are  claimed, 
they  must  be  specially  pleaded,  with  the  amount  thereof. 

Same — ^Value  of  Property — Allegation   of   Damages   Sufficient. 

4.  In  an  action  for  conversion  an  allegation  of  damages  is  sufficient 
allegation  of  the  value  of  the  property  alleged  to  have  been  converted. 

Same — Ownership — Evidence — Declarations     of     Plaintiff — Admissibility. 

5.  Acts  and  declarations  made  by  plaintiff  in  an  action  in  conver- 
sion as  to  his  ownership  of  the  property  in  question  made  prior  to 
issue  raised  were  admissible  in  evidence  on  the  issue  of  ownership. 

Same — Possession — Prima  Facie  Evidence  of  Ownership. 

6.  Possession  of  personal  property  is  prima  facie  evidence  of  owner- 
ship. 

Trial — Witnesses — Impeaching   Testimony — Erroneous   Exclusion — Harmless 
Error. 

7.  Exclusion  of  proper  impeaching  testimony  was  rendered  harmless 
where  the  facts  sought  to  be  elicited  were  subsequently  admitted  by 
the  witness. 

Same — Witnesses — Impeachment — Conviction  for  Misdemeanor — Evidence — 
Incompetency. 

6.  Evidence  of  the  conviction  of  a  witness  for  a  misdemeanor  is 
not  competent  to  impeach  him  for  truth  and  honesty. 

Appeal — Conflict  in  Evidence — Verdict — When  Conclusive. 

9.  Where  the  evidence  is  in  conflict,  the  verdict  is  binding  on  the 
supreme  court. 

Conversion — Damages— Owner    not    Bound    by    Price   Received    at    Forced 
Sale. 

10.  In  an  action  for  conversion  alleged  to  have  been  committed  by 
the  sale  of  wheat  on  foreclosure  of  a  chattel  mortgage,  defendant 
sheriff  not  having  acted  upon  the  plaintiff's  offer  to  sell  enough 
at  the  market  price  to  pay  the  claim,  and  having  sold  the  wheat 
at  forced  sale,  could  not  claim  that  plaintiff  was  bound  by  the  price 
received    at   such    sale. 

Same — Foreclosure   Sale — Proper  Item  of  Expense. 

11.  Defendant  sheriff  who  seized  a  crop  of  wheat  and  sold  it  at 
mortgage  foreclosure  sale  was  entitled  to  be  credited  with  the  ex- 
penses incurred  by  him  incident  to  the  threshing  of  the  wheat,  since 
they  were  a  necessary  charge  which  could  not  have  been  avoided  if 
plaintiff's   possession   had    not    been    molested. 

Appeals  from  District  Court,  Oallatin  County;  Ben  B,  Law, 
Judge. 

Action  by  Hobart  Williams  against  Del  E.  Gray,  as  Sheriflp 
of  Gallatin  County.  Judgment  for  plaintiff  and  defendant  ap- 
peals from  it  and  an  order  denying  a  new  trial.  Order  af- 
firmed, and  judgment  modified  and  affirmed  as  modified. 
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Mr.  Walter  Aiiken  and  Mr,  W.  W,  Goodman,  for  Appellant, 
submitted  a  brief  and  one  in  reply  to  that  of  Eespondent ;  Mr. 
Aitken  argued  the  cause  orally. 

The  complaint  does  not  state  a  cause  of  action  for  the  reasop 
that  it  contains  no  allegation  of  the  value  of  the  property 
alleged  to  have  been  converted  at  the  date  of  the  conversion. 
The  holdings  of  this  court  upon  what  a  complaint  in  conver- 
•  sion  must  allege  are  uniform  upon  the  point  that  it  must  in- 
clude an  allegation  of  the  value  of  the  property  at  the  date 
of  the  conversion,  in  order  to  state  a  cause  of  action.  In  this 
case  the  complaint  fails  to  state  that  at  the  date  of  the  con- 
version the  property  had  any  value  whatever.  (Harrington  v. 
Stromberg-Mvllins  Co,,  29  Mont.  157,  74  Pac.  413.)  *'We  hold 
that  the  plaintiff  must  allege  and  prove  the  value  of  the  prop- 
erty converted  in  order  to  support  a  judgment  in  his  favor.*' 
[Rocheleau  v.  Boyle,  12  Mont.  590,  597,  31  Pac.  533.)  The 
holding  in  Rocheleau  v.  Boyle,  above,  while  not  expressly  stat- 
ing that  the  value  of  the  property  at  the  time  of  the  conversion 
must  be  alleged  and  proved,  plainly  implies  that,  for  the  value 
at  any  other  time  would  be  entirely  immaterial  under  the 
measure  of  damages  adopted  by  the  plaintiff  and  respondent 
in  the  case  at  bar — **the  value  of  the  property,  at  the  time  of 
its  conversion,  with  interest  from  that  time."  (Rev.  Codes, 
sec.  6071.) 

Evidence  of  the  declarations  of  the  plaintiff  as  to  his  owner- 
ship of  the  crop  was  inadmissible  and  prejudicial  to  the  rights 
of  the  defendant.  (Kipp  v.  Silverman,  25  Mont.  296,  64  Pac. 
884 ;  Farleigh  v.  Kelley,  28  Mont.  421,  63  L.  R.  A.  319,  72  Pac. 
756;  Spellman  v.  Rhode,  33  Mont.  21,  81  Pac.  395;  Bean  v. 
Missoula  Lumber  Co,,  40  Mont.  31,  104  Pac.  869;  10  R.  C.  L. 
960,  sec.  134;  16  Cyc.  1202.) 

Mr,  W,  R,  C,  Stewart  and  Mr,  Geo,  Y,  Patten,  for  Respond- 
ent, submitted  a  brief;  Mr,  Patten  argued  the  cause  orally. 

*  There   is   not   any  serious  conflict   in  the   decisions  of  the 

courts  on  the  question  as  to  what  a  complaint  in  conversion 
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must  contain,  although  the  various  courts  have  stated  in  differ- 
ent ways  the  requirement  as  to  the  allegation  of  value.  No 
court  has  gone  so  far,  however,  as  the  contention  of  appellant, 
or  taken  a  position  which  would  make  the  complaint  in  this 
case  bad.  The  true  rule  seems  to  be  that  an  averment  of  value 
is  indispensable,  unless  the  complaint  allege  damage  and  the 
amount  thereof.     (38  Cyc,  p.  2068,  note  3.) 

Perhaps  the  most  accurate  statement  of  the  rule  is  to  be 
found  in  the  case  of  Brunsvnck-Bdlke-Collender  Co.  v.  Brackett, 
37  Minn.  58,  33  N.  W.  214.  See,  also,  Humphreys  v.  Minne- 
sota Clay  Co.,  94  Minn.  469,  103  N.  W.  338 ;  Ford  Lumber  & 
Mfg.  Co.  V.  Burt  etc.  Lumber  Co.,  157  Ky.  706,  163  S.  W. 
1105 ;  Eerrlich  v.  McDonald,  80  Cal.  460,  22  Pac.  298 ;  Troxler 
V.  Buckner,  126  Cal.  288,  58  Pac.  691 ;  Harlan  v.  Broum,  4  Ind. 
App.  319,  30  N.  E.  928;  Farmers'  etc.  Bank  v.  Pierson  (Tex. 
Civ.  App.),  201  S.  W.  424. 

It  is  contended  that  the  court  erred  in  admitting  declara- 
tions made  by  respondent  as  to  his  ownership  of  the  crop  prior 
to  the  time  the  question  of  ownership  was  in  controversy. 
The  citations  made  by  counsel  support  the  general  principle 
that  self-serving  declarations  are  not  admissible,  and  need  not 
be  considered,  as  the  testimony  was  admitted  under  an  excep- 
tion to  the  general  rule.  It  is  well  established  that  acts  or 
declarations  of  one  in  possession  of  personal  property  are 
admissible  to  explain  such  possession.  {Whitaker  v.  Wheeler, 
44  111.  440,.  442;  3  Wigmore  on  Evidence,  sec.  1779  (note  5, 
p.  2295) ;  10  R.  C.  L.,  sec.  166,  p.  984;  Jones  on  Evidence,  2d 
ed.,  sec.  351;  1st  ed.,  sec.  354.) 

MB.  CHIEF  COMMISSIONER  POORMAN  prepared  the 
opinion  for  the  court. 

Appeals  by  defendant  from  a  judgment  rendered  on  a  ver- 
dict for  plaintiff  and  from  an  order  overruling  a  motion  for 
a  new  trial.  The  action  is  for  damages  resulting  from  an  al- 
leged conversion  by  defendant  of  certain  wheat,  of  which  plain- 
tiff claimed  to  be  the  owner. 
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It  is  alleged  in  the  complaint  that  the  defendant  was  at  the 
time  the  sheriff  of  Gallatin  county,  Montana,  and  on  Septem- 
ber 27,  1918,  plaintiff  was  the  owner  and  entitled  to  the  imme- 
diate possession  of  an  undivided  two-thirds  interest  in  a  crop 
of  grain  grown  on  certain  described  lands  in  1918,  "the  same 
consisting  of  200  acres  of  Turkey  red  wheat  and  about  100 
acres  of  Marquis  wheat,"  amounting,  ''when  threshed,"  to 
3,786  bushels,  two-thirds  thereof,  or  2,524  bushels,  belonging 
to  plaintiff,  *'of  the  value  of  $2  per  bushel,  or  in  all  the  sum 
of  $5,048";  that  on  the  twenty-seventh  day  of  September, 
1918,  the  defendant  wrongfully  took  possession  of  the  plain- 
tiff's share  of  said  crop  and  converted  the  same  to  his  own  use, 
"to  the  damage  of  the  plaintiff  in  the  sum  of  $5,048,  no  part 
of  which  has  been  paid."  Judgment  is  then  demanded  for  the 
mm  of  $5,048,  with  interest  from  September  27,  1918.  A 
general  demurrer  was  filed  to  the  complaint,  which  was  over- 
ruled. Defendant,  answering,  admits  that  he  was  the  sheriff 
at  the  time  of  the  alleged  conversion,  and  denies  all  other  alle- 
gations of  the  complaint.  As  an  affirmative  defense,  he  admits 
taking  the  wheat  in  question,  but  alleges  that  he  took  the  same 
under  and  by  virtue  of  an  attachment  issued  out  of  the  district 
court  in  the  case,  wherein  the  Home  State  Bank  of  Manhattan 
was  plaintiff  and  L.  C.  Williams  was  defendant.  For  a  second 
affirmative  defense  the  defendant  alleges  that  L.  C.  Williams  had 
theretofore  made  and  delivered  to  P.  K.  Armstrong  his  promissory 
note  for  $1,200,  bearing  interest  at  eight  per  cent  per  annum 
and  due  on  the  first  day  of  October,  1918,  and  to  secure  the 
payment  thereof  had  executed  and  delivered  to  Armstrong  a 
chattel  mortgage  on  the  crop;  that  on  the  twenty-seventh  day 
of  February,  1918,  the  note  and  mortgage  were  assigned  to  the 
Home  State  Bank,  and,  Williams  having  made  default  in  the 
payment  thereof,  the  defendant  was  instructed  to  foreclose  the 
same  in  the  manner  provided  by  law  and  in  the  mortgage; 
that  in  the  foreclosure  of  the  mortgage  the  defendant  on  the 
thirteenth  day  of  October,  1918,  sold  1,161  bushels  of  the  wheat 
belonging  to  L.  C.  Williams  for  the  sum  of  $2,089.80,  and  ap- 
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plied  the  same  in  payment  of  the  note  and  mortgage  and  costs 
incurred  in  caring  for  and  threshing  the  crop.  Further  an- 
swering the  complaint,  the  defendant  alleges  that  the  plaintiff 
was  not  at  the  time  of  the  commencement  of  this  action,  nor 
ever  had  been,  the  owner  of  any  property  seized  by  the  defend- 
ant, and  that  any  attempted  or  pretended  transfer  made  by 
L.  C.  Williams  was  with  intent  to  hinder,  delay  and  defraud 
the  creditors  of  L.  C.  Williams,  and  particularly  the  Home 
State  Bank. 

The  plaintiff  in  his  reply  admits  and  denies  certain  allega- 
tions  of  the  answer,  specially  denying  that  L.  C.  Williams  was 
at  the  time  the  owner  of  said  crop  of  wheat  or  of  any  interest 
therein;  admits  the  execution  of  the  Armstrong  mortgage;  al- 
leges notice  given  by  plaintiff  to  the  defendant  oiE  plaintiff's 
ownership,  and  that  he  was  willing  that  the  grain  be  sold  at 
the  market  price  to  satisfy  and  discharge  the  chattel  mortgage 
indebtedness,  but  without  the  addition  of  costs,  and  that  it  was 
the  unlawful  attachment  and  holding  of  the  grain  by  the  de- 
fendant that  prevented  plaintiff  from  the  payment  of  the  mort- 
gage at  the  time  the  same  became  due;  alleges  that  the  plain- 
tiff purchased  the  crop  of  grain  from  L.  C.  Williams  on  or 
about  the  fourteenth  day  of  March,  1918;  that  prior  to  that 
date  the  Home  State  Bank  had  commenced  an  action  against 
L.  C.  Williams  for  recovery  upon  the  alleged  indebtedness 
stated  in  defendant's  answer;  that  at  the  trial  of  the  cause  a 
verdict  of  a  jury  was  rendered  in  favor  of  the  defendant  L.  C. 
Williams;  that  the  defendant  neglected  to  have  judgment  en- 
tered within  the  time  required  by  law ;  that  the  plaintiff  in  the 
action,  the  Home  State  Bank,  on  the  tenth  day  of  August, 
1918,  dismissed  it ;  that  at  the  time  the  transfer  of  the  crop  of 
grain  was  made  by  L.  C.  Williams  to  the  plaintiff  the  verdict 
in  that  cause  had  been  rendered  in  favor  of  L.  C.  Williams, 
and  had  not  been  set  aside  or  the  cause  dismissed;  that  the 
plaintiff  believed  there  was  no  obligation  on  the  part  of  L.  C. 
Williams  to  pay  the  claim  made  by  the  Home  State  Bank 
against  him;  and  that  the  transfer  to  him  was  made  without 
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any  intent  to  hinder,  delay  or  defraud  the  Home  State  Bank, 
or  any  other  creditor  of  L.  C.  Williams. 

At  the  trial  of  the  instant  action  the  jury  found  for  the 
plaintiff  in  the  sum  of  $3,648.50,  and  judgment  was  entered 
thereon. 

I.  Many  of  appellant's  objections  are  directed  against  the 
[1-3]     complaint  on  the  ground  that  the  value  of  the  property 
at  the  time   of   the   alleged   conversion   is   not   stated.     It   is 
claimed  that  the  phrase  "when  threshed''  relates  to  some  date 
subsequent  to  the  seizure.     The  sufficiency  of  the  complaint  as 
to  the  demurrer  must  be  determined  without  reference  to  sub- 
sequent pleadings  or  to  the  facts  appearing  in  evidence.     The 
land  on  which  the  crop  was  grown  is  described,  the  number 
of  acres  and  kind  of  wheat  are  stated,  and  at  the  close  of  the 
paragraph   appears  the   allegation   **of  the   value  of  $2   per 
bushel,  or  in  all  the  sum  of  $5,048."    Intermediate,  the  phrase 
"of  Marquis  wheat"  and  the  phrase  '*of  value"  is  a  further 
description  of  the  wheat,  that  it  was  the  crop  of  1918,  and 
"when    threshed"    consisted    of    3,786    bushels,    two-thirds   of 
which  belonged  to  plaintiff.     It  is  further  alleged  that  plain- 
tiff was  damaged  in  the  sum  of  $5,048.     There  is  not  any  state- 
ment when  the  threshing  was  done  nor  by  whom;  whether  on 
the  day  of  the  seizure  or  at  some  subsequent  date,  it  was  evi- 
dently done  on  or  prior  to  the  filing  of  tlie  complaint  on  Octo- 
ber 23,  1918,  for  it  was  only  by  threshing  that  the  exact  number 
of  bushels  contained  in  the  crop  could  be  ascertained,  and,  if 
done  subsequently  to  the  seizure,  presumably  the  threshing  was 
done  by  the  defendant,  who,  plaintiff  claims,  wrongfully  con- 
verted the  crop  and  exercised  jurisdiction  over  it.     The  phrase 
"when  threshed"  has  more  direct  connection  with  the  quantity 
than  it  has  with  the  value,  and  the  entire  clause  seems  to  be  par- 
enthetical, containing  additional  descriptions  of  the  crop,  and 
not  necessary  to  the  sufficiency  of  the  complaint,  as  against  a 
general  demurrer. 

Actions  for  damages  having  their  origin  in  alleged  conver- 
sions of  personal  property  are  governed  by  a  statute  peculiar 
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to  that  class  of  cases.  The  provisions  of  this  statute  are  bind- 
ing on  the  court,  and  the  pleadings  and  proceedings  must  be 
construed  with  reference  thereto.  The  rules  governing  the 
common-law  actions  of  trover  have  been  changed  in  one  par-, 
ticular  at  least — that  is,  with  reference  to  the  measurement  of 
damages. 

Section  6071  of  our  Revised  Codes  provides:  *'The  detriment 
[4]  caused  by  the  wrongful  conversion  of  personal  property  is 
presumed  to  be:  **1.  The  value  of  the  property  at  the  time  of 
its  conversion,  with  the  interest  from  that  time;  or,  where  the 
action  has  been  prosecuted  with  reasonable  diligence,  the  high- 
est market  value  of  the  property  at  any  time  between  the  con- 
version and  the  verdict,  without  interest,  at  the  option  of  the 
injured  party;  and,  2.  A  fair  compensation  for  the  time  and 
money  properly  expended  in  pursuit  of  the  property.'' 

The  right  of  the  plaintiff  to  elect  which  rule  of  damages  he 
will  demand  is  by  the  terms  of  the  statute,  if  he  has  prosecuted 
his  action  with  reasonable  diligence,  to  be  exercised  by  him 
subsequently  to  the  filing  of  the  complaint,  nor  does  he,  by  laying 
his  damages  at  the  value  of  the  property  when  converted,  de- 
prive himself  of  the  right  to  insist  upon  the  alternative  meas- 
ure of  damag:es  provided  by  the  Code.  **He  is  not  required 
to  plead  it.  It  is  suflScient  if  in  any  appropriate  way,  even 
by  oral  declaration  in  open  court,  he  announces  his  determina- 
tion to  demand  that  highest  market  value."  (Potts  v.  Paxton, 
171  Cal.  493,  497,  153  Pac.  957,  959 ;  State  for  Use  Broadwater 
Farms  Co.  v.  Broadwater  Elevator  Co,,  61  Mont.  215,  201  Pac. 
687.) 

It  is  also  apparent  from  the  statute  that  the  plaintiff,  by 
waiving  interest,  may  elect  any  date  on  or  between  the  date 
of  the  conversion  and  the  date  of  the  trial  on  which  to  lay  his 
damages.  But  he  must  by  his  pleadings  or  otherwise  elect 
which  of  the  two  options  he  will  claim.  He  cannot  rely  on 
both.  {ThorntOTi^TJiomas  Co.  v.  Bretlierton,  32  Mont.  80,  99, 
80  Pac.  10.)  To  require  a  plaintiff  to  state,  independently  of 
his  claimed  damages,  the  value  of  the  property  at  the  date  of 
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the  conversion,  is  to  require  him  to  allege  that  which  is  not 
binding  upon  him  and  which  he  is  not  required  to  prove.  By 
the  positive  provisions  of  the  statute,  the  detriment  is  pre- 
sumed to  be  the  value  of  the  property  at  the  time  of  conver- 
sion, with  interest;  hence,  when  the  pleader  states  the  amount 
of  his  damage,  he  has  by  the  presumptions  stated  in  the  stat- 
ute given  his  estimate  of  the  value  at  the  date  of  conversion. 
Any  further  statement  would  be  a  duplicate  allegation.  The 
action  is  for  damages  and  the  value  of  the  property  is  evidence 
and  goes  to  the  quarUum  of  damages. 

Where  the  plaintiff  has  only  a  special  interest  in  the  prop- 
erty as  a  mortgagee,  the  damages  claimed  would  not  neces- 
sarily be  the  value  of  the  entire  property  converted,  but  it 
would  be  the  plaintiff's  estimate  of  the  value  of  his  interest 
therein.  And,  if  any  special  damages  are  claimed,  they  must 
be  specially  pleaded,  with  the  amount  thereof.  (Ferrai  v. 
Adamson,  53  Mont.  172,  163  Pac.  112.) 

The  supreme  court  of  Minnesota,  in  considering  a  similar 
proposition,  said:  ^'It  is  also  contended  that  the  complaint  is 
defective  because  it  contains  no  allegation  of  the  value  of  the 
property.  The  action  is  one  for  damages  for  wrongful  taking 
and  conversion.  In  such  an  action  the  essential  allegations 
are:  (1)  The  description  of  the  property  converted;  (2)  the 
plaintiff's  right  to  the  same;  (3)  the  wrongful  conversion;  and 
(4)  the  damage  sustained  by  plaintiffs.  The  value  of  the 
property  is  usually  the  measure  of  damages,  and  proof  of  value 
is  the  usual  means  of  establishing  the  amount  of  damages. 
But  while  it  is  usual,  as  well  as  better  form,  to  allege  the  value 
in  actions  of  this  kind,  yet  this  is  not  essential,  if  the  plead- 
ing, as  in  this  case,  contains  a  proper  allegation  as  to  the 
amount  of  plaintiff's  damages.  An  allegation  of  value  only 
goes  to  the  quant wm  of  damages."  {Brunsmck  Batke-Collenr 
der  Co,  v.  Brackett,  37  Minn.  58,  33  N.  W.  214.) 

In  a  later  case  the  same  court  said:  *'It  is  urged  that  the 
complaint  fails  to  state  a  cause  of  action,  because  there  is  no 
direct  allegation  of  the  value  of  the  stock  or  of  the  respective 
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tracts  of  land.  The  objection  is  without  merit,  for  in  an  action 
of  conversion  of  personal  property  it  is  not  necessary  to  allege 
in  the  complaint  the  value  of  the  property  converted,  if  it  con- 
tains an  allegation  of  damages.  In  such  a  case  the  value  of 
the  property  is  evidence  of  the  damages  sustained  and  need 
not  be  pleaded.*'  (Hunip^ireys  v.  Minnesota  Clay  Co.,  94 
Minn.  469,  103  N.  W.  338.) 

This  court  has  many  times  affirmed  the  universal  doctrine 
that  in  such  actions  the  value  of  the  property  converted 
must  be  alleged,  but  it  has  not  heretofore  specifically  held  that 
the  allegation  of  damages  is  sufficient  allegation  of  the  value 
of  the  property  alleged  to  have  been  converted,  but  such  seems 
to  be  the  clear  meaning  of  the  statute,  and  a  complaint  contain- 
ing such  allegations  is  sufficient  as  to  its  statement  of  value. 

II.  Many  of  appellant's  specifications  of  error  are  based 
[6]  upon  his  assertion  that  acts  and  declarations  as  to  owner- 
ship of  property,  in  his  interest  made  by  the  vendee  in  posses- 
sion thereof,  and  prior  to  issue  raised,  are  inadmissible  in 
evidence  upon  an  issue  as  to  his  ownership.  This  question  has 
been  often  considered  by  courts  of  last  resort.  An  early  deci- 
sion of  the  supreme  court  of  Wisconsin  clearly  states  the  rule 
and  the  reason  therefor:  **It  is  sometimes  briefly  stated,  that 
possession  is  prima  facie  evidence  of  title.  But,  when  so 
stated,  it  is  always  implied  that  the  passession  is  under  a  claim 
of  title.  It  is  that  fact  which  gives  to  it  its  character  and  legal 
effect.  •  •  •  It  is  thus  seen  that,  wherever  title  is  sought 
to  be  proved  by  possession,  the  claim  of  title  accompanying 
that  possession  is  not  only  proper,  but  material  and  necessary 
to  be  known.  And  inasmuch  as  every  person  whose  title  is  in 
issue  is  permitted  to  make  out  a  prima  facie  case  by  proving 
possession  if  he  chooses,  he  must  also  be  allowed  to  give  char- 
acter and  effect  to  that  possession  by  proving  what  title  he 
claimed  in  connection  with  it.  The  immediate  point  of  in- 
quiry is  what  title  was  claimed,  and  not  what  really  existed; 
and,  that  being  so,  inasmuch  as  what  a  man  claims  consists 
of  what  he  asserts  and  declares  in  respect  to  his  rights,  his 
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declarations  are  original  evidence  of  the  fact.  And  to  allow 
him  to  prove  them  for  that  purpose,  is  no  more  liable  to  the 
objection  of  allowing  him  to  manufacture  evidence  for  himself 
by  his  own  statements  than  it  would  be,  where  it  became  mate- 
rial to  prove  a  particular  demand  or  notice,  to  allow  him  to 
prove  his  own  declarations  containing  such  notice  or  demand. 
The  very  nature  and  object  of  the  inquiry  establish  the  limit 
to  the  effect  of  his  declarations  as  evidence.  They  are  evidence 
only  to  show  to  what  extent  he  claimed  title  and  so  far  as  they 
go  beyond  that,  and  assert  any  facts  in  regard  to  the  title, 
they  are  not  evidence  of  any  such  facts."  **It  may  be  that 
on  proof  of  possession  merely,  the  law,  in  the  absence  of  any 
further  proof,  would  presume  that  the  party  claimed  a  perfect 
title ;  •  •  •  [but]  if  there  is  any  such  legal  presumption,  it 
would  seem  to  furnish  a  sufiScient  answer  to  any  apprehended 

• 

danger  from  allowing  a,  party  to  prove  [expressly]  that  he 
claimed  title ;  for  such  proof  would  show  nothing  more  than 
the  law  would  presume  without  it.  •  •  *  [The  defendant 
was  thus  not  entitled  to  the  instruction  that  the  plaintiff's] 
assertions  of  ownership  were  *no  evidence  of  title.'  It  is  true 
they  were  not  direct  evidence.  His  statements  that  he  had  bought 
the  cattle  were  not  evidence  of  that  fact.  But  it  was  in  its 
nature  explanatory  of  his  possession,  and  of  the  title  which  he 
claimed.  It  was  equivalent  to  a  direct  assertion  of  ownership. 
And  such  assertion  the  law  allows  to  be  given  in  evidence, 
accompanied  with  evidence  of  possession.  And  to  both  [to- 
gether] it  gives  the  effect  of  prima  facie  evidence  of  title.  I 
think,  therefore,  the  court  was  not  bound  to  say  that  the  plain- 
tiff's assertions  of  ownership  were  no  evidence  of  title.  They 
were  evidence  to  prove  the  fact  of  such  assertion,  which  fact, 
in  connection  with  another,  warranted  an  inference  of  title. 
They  had,  therefore,  an  ultimate  bearing  upon  that  question, 
and  were  proper  to  be  considered  by  the  jury  to  prove  the  fact 
of  a  claim  of  title."  {Roebke  v.  Andreivs,  26  Wis.  311,  317, 
as  given  in  3  Wigmore  on  Evidence,  sec.  1779.J 
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Possession  of  personal  property  is  prima  facie  evidence  of 
[6]  ownership.  {Sweeney  v.  Darcy,  21  Mont.  188,  191,  53 
Pac.  540.) 

In  considering  a  similar  question,  whether  the  vendor  had 
remained  in  possession  of  goods,  this  court  held  admissible  his 
acts  and  declarations  accompanying  and  characterizing  his  pos- 
session as  a  part  of  the  res  gestae,  and  further  said:  ** What- 
ever may  be  the  ground  upon  which  such  evidence  is  declared 
to  be  admissible,  it  is  now  a  well-nigh  universal  rule  that  it  is 
admissible  as  a  part  of  the  res  gestae  to  characterize  the  pos- 
session." {Chan  V.  Slater,  33  Mont.  155,  163,  82  Pac.  657, 
659;  3  Wigmore  on  Evidence,  1779;  2  Wigmore  on  Evidence, 
1086;  Jones  on  Evidence,  2d  ed.,  sec.  351,  and  1st  ed.,  sec. 
354 ;  Lowman  v.  Sheets,  124  Ind.  416,  7  L.  R.  A.  784,  24  N.  E. 
351 ;  10  R.  C.  L.,  sec.  166,  p.  984 ;  Ahney  v.  Kingsand,  10  Ala. 
355,  44  Am.  Dec.  491;  York  County  Bank  v.  Carter,  38  Pa. 
446,  80  Am.  Dec.  494;  Marcy  v.  Stone,  8  Cush.  (Mass.)  4,  54 
Am.  Dec.  736.) 

It  appears  that  the  plaintiff  was  in  possession  of  the  prop- 
erty at  and  long  prior  to  the  time  of  the  alleged  formal  trans- 
fer of  the  title,  as  evidenced  by  the  written  instrument  and 
appellant  claims  that  the  transfer  was  fraudulent  under  the 
provisions  of  section  6127,  Revised  Codes,  because  there  was 
not  any  transfer  of  possession.  Under  these  circumstances  the 
necessity  of  admitting  evidence  of  the  acts,  conduct  and  decla- 
rations characterizing  the  possession  becomes  doubly  apparent. 

III.  The  plaintiff's  witness,  L.  C.  Williams,  had  testified 
[7]  that  during  the  sumifler  and  fall  of  1917  he  had  fre- 
quent discussions  with  the  plaintiff  relative  to  the  transfer  of 
the  property  to  him,  but  that  the  formal  transfer  was  not 
made  until  about  the  thirteenth  day  of  March,  1918,  for  the 
reason  that  the  plaintiff  did  not  attain  his  majority  until 
February  28,  1918.  The  transfer  then  made  was  pursuant  to 
the  former  negotiations  between  the  parties.  The  defendant 
asked  the  witness  Charles  Vandenhook  if  the  Bozeman  Milling 
Company  had  extended  credit  to  L.   C.  Williams  upon  the 
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strength  of  that  crop,  meaning  the  crop  of  1918.  Upon  objec- 
tion being  made  and  sustained,  the  question  was  then  explained 
to  the  effect  that  the  defendant  desired  to  show  that  L.  C.  Will- 
iams was  leading  Mr.  Vandenhook  to  understand  that  during 
1918  he  (L.  C.  Williams)  was  the  owner  of  this  crop.  This 
evidence  would  have  been  proper  as  impeaching  evidence  rela- 
tive to  statements  made  by  L.  C.  Williams  concerning  the  nego- 
tiations leading  up  to  the  actual  transfer  of  title  to  his  son 
had  Williams  made  any  statements  conflicting  with  the  conten- 
tions of  the  defendant;  but  L.  C.  Williams  in  his  testimony 
admitted  that  he  was  indebted  to  the  Bozeman  Milling  Com- 
pany; that  he  had  not  told  it  of  this  alleged  transfer  to  his 
son;  that  it  was  his  intention  at  all  times  that  it. should  be 
paid  from  this  crop;  that  it  was  a  part  of  the  agreement  be- 
tween him  and  his  son  that  this  should  be  done;  and  that  he 
would  then  reimburse  the  plaintiff  for  the  amount  so  expended. 
There  was  therefore  nothing  to  impeach,  and  no  substantial 
error  was  committed  in  excluding  the  evidence.     . 

IV.  The  defendant  offered  in  evidence  a  record  of  the 
[8]  district  court  for  the  purpose  of  impeaching  the  credibil- 
ity of  the  plaintiff's  testimony.  The  court  refused  to  admit 
the  record  because  it  disclosed  a  conviction  for  a  misdemeanor 
and  was  "not  competent  to  impeach  any  person  for  truth  and 
honesty."  This  ruling  is  sustained  by  the  recent  decision  of 
State  V.  Stein,  60  Mont.  441,  199  Pac.  278.  The  defendant's 
eounsel  maintained  that  the  record  shows  it  was  a  conviction 
for  assault  in  the  second  degree,  but  the  record  offered  in  evi* 
dence  is  not  before  this  court,  and  cannot  be  further  consid- 
ered- (Roberts  v.  Sinnott,  54  Mont.  114,  169  Pac.  49.)  There 
is|not  any  evidence  in  this  case  warranting  the  granting  of 
any  attorney  fees  to  the  defendant  in  foreclosure  of  the  chattel 
mortgage  referred  to. 

V.  The  defendant  also  objects  to  the  action  of  the  court  in 
giving  certain  instructions  and  in  refusing  to  give  others 
proposed  by  the  defendant.  The  examination  of  the  record, 
however,    discloses  that   there   was  not  any   reversible  error 
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committed  by  the  court,  either  in  the  instructions  given  or  in 
refusing  to  give  those  proposed  by  the  defendant. 

VI.  Appellant's  objection  to  the  insuflSciency  of  the  evidence 
[9]  to  support  the  verdict  or  judgment,  to  the  action  of  the 
court  in  denying  his  motion  for  nonsuit,  and  in  overruling  de- 
fendant's motion  for  a  new  trial  cannot  be  sustained  for  the 
reason  that  the  evidence  is  in  conflict  as  to  the  issuable  facts, 
and  the  verdict  of  the  jury  is  binding  upon  the  court. 

VII.  The  defendant  did  not  act  upon  the  offer  of  plaintiff 
[10]  to  sell  at  the  market  price  enough  of  the  wheat  to  pay 
the  chattel  mortgage  claim,  but  sold  1,161  bushels  at  forced 
sale  under  the  mortgage  foreclosure;  hence  he  cannot  now 
claim  that  plaintiff  is  bound  by  the  price  received  at  that  sale. 

The  total  cost  of  foreclosure  as  reported  by  the  sheriff,  is 
[ill]  $830.74.  The  court  allowed  for  posting  notice,  service, 
mileage,  commission,  filing  fee,  and  certified  copy,  amounting 
in  all  to  $45.94,  and  disallowed  all  other  charges,  including 
$388.05  threshing  bill.  The  plaintiff  gave  his  personal  check 
for  this  amount  for  **  threshing,  gas  and  cook,  team  and 
wagon.''  The  check  was  drawn  on  and  paid  by  the  Home 
State  Bank.  It  appears  that  this  was  a  necessary  and  fixed 
charge  which  could  not  have  been  avoided  or  diminished  had 
plaintiff's  possession  not  been  molested.  Under  the  particular 
facts  in  this  case,  we  think  the  defendant  should  have  been 
credited  with  this  amount.  The  other  charges  were  properly 
disallowed. 

For  the  reasons  stated,  we  recommend  that  the  order  refus- 
ing a  new  trial  be  affirmed;  that  the  cause  be  remanded  to  the 
district  court,  with  directions  to  reduce  the  amount  of  the 
judgment  by  $388.05,  with  interest  thereon  at  eight  per  cent 
from  September  27,  1918,  and  as  thus  modified  that  it  be 
affirmed. 

Per  Curiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  order  refusing  a  new  trial  is  affirmed,  and  the  cause 
remanded  to  the  district  court,  with  directions  to  reduce  the 
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amount  of  the  judgment  by  $388.05,  with  interest  thereon  at 
eight  per  cent  from  September  27,  1918,  and  as  thus  modified 
it  will  stand  aflSrmed.  Each  party  will  pay  his  costs  in  this 
court. 

Modified  and  affirmed. 

Behearing  denied  January  11,  1922. 


COUNTY  OF  HILL,  Respondent,  v.  COUNTY  OP  LIBERTY, 

Appellant. 

(No.    4,886.) 
(Submitted    Noyember    4,    1921.    Decided    December    19,    1921.) 

[203  Fac.  600.] 

New  Coitnties — Delinquent  Taxes — Ownership — Liens  —  SiatVr- 
tory  Construction. 

Statutes — How  Language  to  be  Construed. 

1.  The  language  of  a  statute  must  be  construed  in  accordance  with 
its  usual  and  ordinary  acceptation,  with  a  view  to  giving  vitality 
to  and  makin^r  operative  all  provisions  of  the  law  and  accomplish- 
ing the  intention  of  the  legislature  when  ascertainable. 

New  Counties — ^Delinquent   Taxes — Property  of   New  County. 

2.  Under  the  New  Counties  Act  (  Chap.  226,  Laws  of  19 19 ) ,  providing  for 
the  apportionment  of  property  and  debts  between  a  new  and  the  old 
county  or  counties  out  of  which  it  is  created,  taxes  upon  property 
situatea  in  that  portion  of  the  parent  county  or  counties  incorporated 
in  the  new  county,  which  are  delinquent  upon  creation  of  the  new 
one  or  were  delinquent  and  remain  unpaid  for  previous  years,  are 
collectible  by  and  belong  to  the  new  county.  (See  Opinion  on  Mo- 
tion   for   Behearing.) 

Same — When   New  County  Fully   Created. 

3.  Under  section  4  of  Chapter  226,  Laws  of  1919,  a  new  county  is 
not  fully  created  until  the  expiration  of  ninety  days  after  the  date 
of  the  filing  with  the  secretary  of  state  of  the  certified  copy  of  the 
resolution  of  the  board  of  county  commissioners  of  the  parent  county 
declaring    it   duly   formed   as   a   county. 

Same — ^Delinquent   Taxes — When  Property  of  Parent   County. 

4.  Delinquent  taxes  paid  on  property  incorporated  in  a  new  county, 
in  the  interim  between  the  passing  of  the  resolution  by  the  board  of 
commissioners  of  the  parent  county  and  the  expiration  of  the  ninety- 
day  period  after  its  filing  with  the  secretary  of  state,  belong  to  the 
parent  and  not  to  the  new  county. 
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Taxation — When  Delinquent  Taxes  Become  Lien  on  Property. 

5.  Under  Revised  Codes,  sections  2601,  2602,  delinquent  taxes  do 
not  become  a  lien  on  the  property  against  which  originally  assessed, 
immediately  on  delinquency,  but  on  the  first  Monday  of'  March  in 
each  year. 

Appeal  from  District  Court,  Hill  County;  Charles  A.  Rose, 
Judge. 

Action  by  the  County  of  Hill,  Montana,  against  the  County 
of  Liberty,  Montana.  Prom  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded,  with  directions. 

Mr.  B,  R.  McCabe,  submitted  a  brief,  and  Messrs.  Norris, 
Hurd,  Rhoades  &  Hauge,  a  supplemental  brief,  in  behalf  of 
Appellant;  Mr.  McCabe  and  Mr.  Edwin  L.  Norris  argued  the 
cause  orally. 

Mr.  Max  P.  Ruhr,  for  Respondent,  submitted  a  brief  and  one 
in  reply  to  Appellant's  supplemental  brief,  and  argued  the 
cause  orally. 

MR.  COMMISSIONER  SPENCER  prepared  the  opinion  for 
the  court. 

This  cause  was  submitted  upon  an  agreed  statement  of  facts 
which  shows  the  creation  of  Liberty  county,  on  November  8, 1919, 
pursuant  to  the  provisions  of  Chapter  226,  Laws  of  the  Six- 
teenth Legislative  Assembly,  1919,  and  comprising  in  part  ter- 
ritory theretofore  within  the  county  of  Hill.  Under  the  stat- 
ute taxes  became  delinquent  at  6  o'clock  P.  M.,  November  30, 
1919.  The  agreed  statement  submitted  for  determination  the 
single  question,  ''To  whom  did  such  delinquent  taxes  belong T' 
Judgment  was  for  plaintiff  and  from  it  defendant  appealed. 

We  think  it  unnecessary  to  go  further  than  the  statute 
itself  for  a  construction  of  its  provisions.  Section  7  pro- 
vides among  other  things:  ''Delinquent  taxes  due  to  the 
old  county  against  property  situated  in  the  new  county 
shall  be  transcribed  in  and  collected  by  the  new  county." 
The  language  of  a  statute  must  be  construed  in  accordance 
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[1]  with  its  usual  and  ordinary  acceptation,  having  in  view 
the  giving  of  vitality  to  and  making  operative  all  provisions 
of  the  law,  if  possible,  and  accomplishing  the  intention  of  the 
legislature  when  ascertainable.  (Sees.  7875,  7876,  8070,  Rev. 
Codes;  State  ex  rel.  Gillett  v.  Cronm,  41  Mont.  293,  296,  109 
Pae.  144;  State  ex  rel,  McGowan  v.  Sedgwick,  46  Mont.  187, 
190,  127  Pac.  94;  Lerch  v.  Missoula  etc.  Go,,  45  Mont.  314, 
Ann.  Cas.  1914A,  346,  123  Pac.  25;  State  v.  Gudahy  Packing 
Co,,  33  Mont.  179,  190,  114  Am.  St.  Rep.  804,  8  Ann.  Cas.  717, 
82  Pac.  833.) 

Chapter  226  is  an  enactment  governing  the  creation  of  new 
[2]  counties,  comprehensive  in  its  terms,  and  providing  for 
the  apportionment  of  the  property  and  debts  of  the  new  and 
old  counties  which  are  affected.  In  substance,  it  declares  that 
after  creation  a  valuation  shall  be  placed  upon  property  (cer- 
tain kinds  of  which  are  enumerated)  included  within  the  old 
and  new  counties;  indebtedness  of  the  old  shall  be  computed, 
and  after  apportionment  thereof  upon  the  basis  stated  in  the 
law  and  settlement  by  the  new  county  of  its  proportion,  the 
property  situated  within  the  confines  of  the  new  county  shall 
belong  to  it.     (Chap.  226,  sec.  7,  supra,) 

No  suflScient  reason  appears  to  indicate  any  different  owner- 
ship of  delinquent  taxes.  Delinquent  taxes  become  a  lien  upon 
the  property  against  which  they  were  originally  levied  imme- 
diately upon  delinquency,  and  the  statute  provides  a  procedure 
for  the  collection  of  the  same  by  sale.  (Rev.  Codes,  sees.  2616 
et  seq.)  After  property  was  transferred  from  Hill  to  Liberty 
county,  by  reason  of  creation  of  the  latter,  such  transfer  car- 
ried with  it  the  lien  for  taxes,  which  became  enforceable  only 
by  Liberty  county.  No  county  is  authorized  to  levy  an  assess- 
ment against  or  collect  taxes  upon  property  situated  in  another, 
because  location  and  ownership  determine  the  right  to  collect 
taxes  in  any  event.  Liberty  county  was  the  real  party  in  in- 
terest for  the  collection  of  delinquent  taxes  upon  property 
within  its  boundaries  by  reason  of  its  situ^.  If  it  owned  the 
right  to  collect,  it  owned  the  fruits  of  that  right.    Section  9 

02  Mont.— 2 
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of  Chapter  226  seems  by  implication  at  least  to  fortify  the 
contention  of  defendant;  for  it  provides  that  all  proceedings 
by  the  parent  county,  prior  to  the  creation  of  the  new  county, 
for  the  collection  of  taxes,  shall  inure  to  the  benefit  of  the  new 
county  in  so  far  as  applicable  to  property  situated  therein. 

We  think  the  law,  viewed  as  a  whole,  justifies  the  conclusion 
that,  when  the  legislature  said  that  delinquent  taxes  upon  prop- 
erty situated  within  the  new  county  should  be  transcribed  in 
and  collected  by  that  county,  its  undoubted  intent  was  they 
should  also  be  owned  by  it. 

We  therefore  recommend  that  the  judgment  be  reversed 
and  the  cause  remanded  to  the  district  court  of  Hill  county, 
with  directions  to  dismiss  the  complaint. 

Per  Curiam:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed  and  the  cause  remanded  to 
the  district  court  of  Hill  county,  with  directions  to  dismiss  the 
complaint. 

Reversed* 


On  Motion  for  Rehbabing. 

(Submitted  January  6,  1922.     Decided  January  16,   1922.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

In  his  motion  for  a  rehearing,  counsel  for  plaintiff  complains 
[3]  that  the  opinion  prepared  by  Commissioner  Spencer  is 
misleading,  in  that  it  proceeds  upon  the  assumption  that 
Liberty  county  was  created  on  November  8,  1919,  whereas  the 
date  of  its  creation  w^as  February  12,  1920.  Upon  examina- 
tion of  the  agreed  statement  of  facts,  we  find  that  this  com- 
plaint is  well  founded.  It  is  recited  therein  that  on  November 
8,  1919,  the  board  of  county  commissioners  of  Hill  county, 
from  which  the  greater  part  of  the  territory  included  in 
Liberty  county  was  taken,  and  which  for  this  reason  may  for 
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present  purposes  be  designated  as  the  parent  county,  passed 
the  resolution  required  by  section  4  of  the  New  Counties  Act 
(Chap.  226,  Laws  of  1919,  p.  568),  but  did  not  cause  a  certi- 
fied copy  of  it  to  be  filed  with  the  secretary  of  state  until 
November  13.     The  section  of  the  Act  referred  to  declares: 
"Ninety  (90)  days  from  and  after  the  date  of  such  filing  said 
new  county  shall  be  deemed  to  be  fully  created,  and  the  organ- 
ization thereof  shall  be  deemed  completed."    The  statement 
in  the  commissioner's  opinion  should  therefore  have  been  that 
the  county  was  created  on  February  12,  1920.    It  is  important 
that  this  provision  should  be  given  effect,  because  the  jurisdic- 
tion of  the  parent  county  continues  for  all  purposes  until  the 
expiration  of  the  ninety  days  after  the  copy  of  the  resolution 
is  filed  with  the  secretary  of  state,  and  also  because,  though  the 
officers  of  the  new  county  have  been  declared  elected,  they  have 
no  authority  whatever  to  assume  their  respective  offices  or  to 
discharge  any  of  the  functions  pertaining  to  them  until  the  ex- 
piration  of   that   time.    Whatever   is   properly   done   in   the 
meantime  by  the  authorities  of  the  parent  county  in  the  ad- 
ministration of  its  affairs  is  as  valid  for  all  purposes  and  to 
the  same  extent  as  if  no  steps  had  been  taken  to  create  the 
new  county.    Furthermore,  the  date  at  which  the  jurisdiction 
of  the  authorities  ceases  for  all  purposes  is  thus  made  definite. 
[4]     It  is  true,  as  stated  by  the  commissioner,  that  taxes  de- 
linquent at  the  time  the  new  county  is  created  and  organized 
belong  to  the  new  county,  and  this  statement  includes  all  taxes 
still  due  and  uncollected  at  the  time  the  new  county  comes 
into  being,   not  only   for  the  year  immediately  prior  to  its 
creation,  but  for  all  previous  years.    Yet,  since  the  authorities 
of  the  parent  county  have  jurisdiction  to  discharge  their  duties 
until  the  expiration  of  the  ninety  days,  any  delinquent  taxes 
which  may  be  paid  during  that  time  are  properly  paid  to  the 
treasurer  of  the  parent  county,  and  belong  to  it. 

'These  remarks  dispose  of  another  complaint  by  counsel,  that 
the  commissioner's  opinion  is  silent  as  to  who  has  authority  to 
collect  delinquent  taxes  between  the  date  of  the  filing  by  the 
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board  of  county  commissioners  with  the  secretary  of  state  of 
the  certified  copy  of  its  resolution  and  the  date  when  the  new 
county  comes  into  being.  Of  course,  since  the  parent  county  is 
to  function  in  the  meantime  just  as  it  did  before,  whatever  it 
does  in  this  behalf  it  does  as  a  county,  and  since  delinquent 
taxes  are  payable  at  any  time,  its  treasurer  is  the  person  au- 
thorized to  collect  them.  Section  7  of  the  New  Counties  Act, 
supra,  declares:  ''Delinquent  taxes  due  to  the  old  county 
against   property  situated  in  the  new  county  shall  be  tran- 

0 

scribed  in  and  collected  by  the  new  county."  In  so  far  aa 
this  provision  is  in  conflict  with  section  2850  of  the  Revised 
Codes,  to  which  counsel  calls  attention,  it  takes  its  place  and 
prescribes  the  right  of  the  new  county  with  reference  to  delin- 
quent taxes. 

Our  attention  is  also  called  to  a  statement  made  in  the  opinion 
[5]  that  ''delinquent  taxes  become  a  lien  upon  the  property 
against  which  they  were  originally  levied  immediately  upon 
delinquency."  This  statement  is  not  accurate,  because  by  the 
statute  (sees.  2601,  2602,  Rev.  Codes)  it  is  declared  that  taxes 
become  a  lien  upon  the  property,  real  or  personal,  against 
which  they  are  assessed,  as  of  the  first  Monday  of  March  of 
each  year. 

With  these  corrections  and  explanations  the  commissioner's 
opinion  is  made  clear  and  sufficiently  explicit  to  show  that  the 
conclusion  announced  therein  is  fully  warranted  by  the  stat- 
ute. Therefore  no  useful  purpose  would  be  subserved  by 
ordering  a  rehearing.    The  motion  is  accordingly  denied. 

Rehearing  denied. 

Associate  Justices  Cooper.  Holloway  and  Galen  concur. 
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BILLINGS  UTILITY  CO.,  Appellant,  v.  PUBLIC  SERVICE 
COMMISSION  OP  MONTANA  bt  al.,  Respondents. 

(No.    4,695.) 
(Submitted  November  3,  1921.    Decided  December  19,  1921.) 

[203   Pac.   366.] 

Public  Utilities  —  Public  Service  Commission  —  Rate-fixing-^ 
Legislative  not  Judicial  Act — Extent  of  Review — Burden  of 
Proof. 

Public  Service  Commission — Bates  Fixed  Prima  Facie  Lawful — ^Burden  of 
Proof. 

1.  Under  Chapter  52,  Laws  of  1913,  rates  fixed  by  the  Public  Ser- 
vice Commission  for  a  public  utility  furnishing  hot-water  heat  in  a 
city  are  prima  facie  lawful,  can  be  attacked  in  court  on  the  sole 
ground  that  they  are  unlawful  or  unreasonable,  and  must  be  deemed 
reasonable  and  just  until  final  determination  by  the  courts,  the  bur- 
den of  proof  resting  upon  the  party  attaeidng  the  order  of  the 
commission. 

Same — Establishment   of   Hates   a  Legislative  Act. 

2.  The  establishment  of  a  rate  is  a  legislative,  and  not  a  judicial, 
act,  and  the  power  of  the  courts  is  circumscribed  and  restrained  so 
far  as  interference  with  determinations  reached  within  the  scope  of 
legislative   authority  is  concerned. 

Same — Orders — Extent   of   Review. 

3.  While  the  conclusions  of  the  Public  fervice  Commission  in  the 
matter  of  fixing  rates  for  a  public  utility  are  subject  to  review, 
courts  will  not  examine  the  facts  further  than  to  determine  whether 
there  was  substantial  evidence  to  sustain  its  order  fixing  them. 

Appeals  froH  District  Court,  Yellowstone  County;  Charles 
A.  Taylor,  Judge. 

Action  by  the  Billings  Utility  Company  against  the  Public 
Service  Commission  of  Montana  and  another.  From  a  judg- 
ment for  defendants  and  an  order  denying  a  new  trial,  plain- 
tiff appeals.    Affirmed. 


1.  Validity  of  statute  conferring  power  on  Public  Service  Commission 
to  fix  rates  of- public  utility,  see  notes  in  14  Ann.  Oas,  614:  Ann,  cas. 
1917C,  57. 

Power  of  Public  Service  Commission  to  increase  franchise  rates,  see 
notes  in  3  A.  L.  B.  730;  9  A.  L.  E.  1165. 

3.  Bight  of  public  service  corporation  to  judicial  relief  from  contract 
Tates  which  have  become  inadequate,  see  notes  in  6  A.  Ii.  B.  1659:  10 
A.  li.  B.  1335. 
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Messrs,  Nichols  cfe  Wilson,  for  Appellant,  submitted  a  brief; 
'  Mr.  Edmund  Nichols  argued  the  cause  orally. 

It  is  recognized  that  no  rule  for  fixing  the  valuation  of  pub- 
lic utilities  can  be  adopted  which  will  give  entirely  satisfactory 
results  because  the  element  of  future  cost  is  involved,  and 
this  of  course  is  an  unknowable  quantity.  The  best  we  can 
do  is  to  so  approximate  it  that  the  possibility  of  loss  shall  be 
reduced  to  the  lowest  point.  In  the  case  of  Consolidated  Oas 
Co,  V.  City  of  New  York,  157  Fed.  849-856,  the  court  has  said : 
*'What  the  court  should  ascertain  is  the  fair  value  of  the 
property  being  used,  present  as  compared  with  the  original 
cost ;  and  it  is  also  the  value  of  the  property  at  the  time  it  is 
being  used.''  {San  Diego  Land  &  Town  Co.  v.  National  City, 
174  U.  S.  739,  757,  43  L.  Ed.  1154,  19  Sup.  Ct.  Rep.  804; 
Stanislaus  County  v.  San  Joaquin  etc.  Irr.  Co.,  192  U.  S.  201, 
48  L.  Ed.  406,  24  Sup.  Ct.  Rep.  241  [see,  also,  Rose's  U.  S. 
Notes] ;  Cotting  v.  Kansas  City  Stock  Yards  Co.,  82  Fed.  850, 
854.) 

The  supreme  court  of  the  United  States,  in  Willcox  v.  Con- 
solidated Gas  Co.,  212  U.  S.  19,  15  Ann.  Cas.  1034,  53  L.  Ed. 
382,  29  Sup.  Ct.  Rep.  192  [s<^e,  also,  Rose's  U.  S.  Notes],  said: 
*'And  we  concur  with  the  court  below  in  holding  that  the 
value  of  the  property  is  to  be  determined  as  of  the  time  when 
the  inquiry  is  made  regarding  the  rates.  If  the  property 
which  legally  enters  into  the  consideration  of  the  question  of 
rates  has  increased  in  value  since  it  was  acquired  the  company 
is  entitled  to  the  benefit  of  such  increase."  None  of  the  deci- 
sions of  the  supreme  court  has  held  that  actual  value  and 
reproductive  value  are  synonymous.  On  the  contrary,  that 
court  has  emphasized  actual  value  at  the  time  of  the  inquiry 
as  distinguished  from  inflated  or  fictitious  values  represented 
by  a  capitalization  of  a  past  period.  The  court  justifies  the 
reproduction  cost  because  **upon  reason  it  seems  clear  that  in 
solving  this  equation  the  plus  and  minus  quantities  should  be 
equally  considered,  arid  appreciation  and  depreciation  treated 
alike." 
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In  the  notable  decision  in  Simpson  v.  Shepard  {Minnesota 
Bate  Cases),  230  U.  S.  352,  Ann.  Cas.  1916A,  18,  48  L.  R.  A. 
(n.  8.)  1151,  57  L.  Ed.  1511,  33  Sup.  Ct.  Rep.  729  [see,  also, 
Rose's  U.  S.  Notes],  the  United  States  supreme  court  stated, 
as  a  cautious  guide,  that,  in  determining  whether  the  right  to 
receive  just  compensation  for  the  service  given  to  the  public, 
which  is  to  have  the  constitutional  protection,  has  been  denied, 
**each  case  must  rest  upon  its  special  facts"  (230  U.  S.,  page 
434).  While  pointing  out  that  the  general  principles  which 
are  applicable  in  a  rate  case  have  been  set  forth  in  the  deci- 
sions, the  court  placed  a  barrier  before  the  practice,  which  was 
being  fast  built  up,  of  reaching  conclusions  as  to  the  fair  value 
of  property  for  rate  purposes  through  the  presentation  of  opin- 
ionated percentage  allowances,  when  it  said :  **The  ascertainment 
of  that  value  [fair  value]  is  not  controlled  by  artificial  rules. 
It  is  not  a  matter  of  formulas,  but  there  must  be  a  reasonable 
judgment  having  its  basis  in  a  proper  consideration  of  all 
relevant  facts."  We  believe  that  it  will  be  found  that  the  rule 
adopted  by  the  supreme  court  and  followed  so  largely  by  a 
great  majority  of  the  states,  will  give  most  satisfactory  results. 
While  no  inflexible  method  can,  from  the  very  nature  of  the 
case,  be  adopted,  the  cost  of  reproduction  less  depreciation  rule 
is  regarded  as  the  most  satisfactory  as  it  provides  for  a  con- 
sideration of  present  conditions  and  for  the  trend  of  cost  in 
reproduction  and  also  for  many  elements  of  cost  which  would 
be  eliminated  under  the  other  plan. 

Another  question  presented  by  the  record  and  heretofore 
always  ignored  by  the  commission  is,  what  should  property  be 
allowed  as  an  element  of  value  known  as  a  *' going  concern 
value'* t  It  is  entirely  distinct  from  value  of  unexpired  fran- 
chise or  goodwill,  for  neither  of  which  perhaps  would  it  be 
proper  to  allow,  yet  it  clearly  enters  into  the  question  of  re- 
production value.  {Pioneer  Tel.  &  T,  Co,  v.  WestenJiaver,  29 
Okl.  429,  38  L.  R.  A.  (n.  s.)  1209,  118  Pac.  354.)  In  the  fore- 
going case  will  be  found  a  discussion  of  several  questions 
raised  by  the  record  in  the  instant  case,  to  which  we  invite  the 
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court's  attention.  They  cover  the  following:  Interest  during 
cost  of  construction,  working  capital  or  surplus  fund.  Invest- 
ment is  the  principal  consideration  in  the  justification  for  an 
allowance  for  going  value  in  a  rate  case.  {People  ex  reh 
Kings  County  L.  Co,  v.  WUlcox,  210  N.  Y.  479,  51  L.  R.  A. 
(n.  s.)  1,  104  N.  E.  911.) 

As  to  the  question  of  surplus  fund  or  working  capital  which 

has  always  been  contended  for  by  the  utility  company  and  as 

constantly  denied  by  the  commission,  attention  is  directed  to 

the  case  of  CunningJiam  v.  Chippewa  Falls  W.  cfe  L,  Co.,  and 

.  Hill  V.  Antigo  Water  Co,,  3  W.  R.  C.  R.  623. 

Value  for  rate-making  purposes  cannot  be  said  to  be  fair 
to  the  utility  and  the  patrons  alike,  which  does  not  fully  take 
into  account  the  safeguards  and  assurances  which  the  public, 
under  the  system  of  regulation,  extends  to  investors  under  an 
advanced  policy  of  adjusting  the  relations  between  public  ser- 
vice corporations  and  the  public.  We  submit,  therefore,  that 
the  commission  should,  in  determining  the  rates  which  the 
utility  might  charge  its  patrons,  have  taken  into  consideration 
the  necessity  for  the  creation  of  a  surplus  fund  by  the  utility, 
and  should  have  given  the  property  of  the  utility  a  higher 
value  than  was  given  because  of  considerations  properly  affect- 
ing the  value  were  omitted. 

Mr.  Wellington  D,  Rankin,  Attorney  General,  and  Mr.  E.  O. 
Toomey,  for  Respondents,  submitted  a  brief;  Mr.  Toomey 
argued  the  cause  orally. 

''The  establishment  of  a  rate  is  the  making  of  a  rule  for  the 
future,  and  therefore  is  an  act  legislative,  not  judicial  in 
kind."  {Prentis  v.  Atlantic  Coast  Line  Co,,  211  U.  S.  210, 
53  L.  Ed.  150,  29  Sup.  Ct.  Rep.  67 ;  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  Ed.  77 ;  Peik  v.  Chicago  etc,  Ry.,  94  U.  S.  164,  24 
L.  Ed.  97;  Reagan  v.  Farmers'  L,  &  T.  Co,,  154  U.  S.  362,  38 
L.  Ed.  1014,  14  Sup.  Ct.  Rep.  1047;  8t,  Louis  etc.  Ry.  Co,  v. 
Gill,  156  U.  S.  649,  39  L.  Ed.  567,  15  Sup.  Ct.  Rep.  484;  Cin- 
cinnati  etc.  Ry.  Co.  v.  Interstate  Commerce  Commission,  162 
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U.  S.  184,  40  L.  Ed.  935,  16  Sup.  Ct.  Rep.  700  [see,  also, 
Rose's  U.  S.  Notes] ;  Texas  &  Foe,  By,  Co.  v.  Intei^state  Com- 
merce  Commission,  162  U.  S.  197,  40  L.  Ed.  940,  i6  Sup.  Ct. 
Rep.  666;  Interstate  Commerce  Commission  v.  Cincinnati  Ry, 
Co,,  167  U.  S.  479,  42  L.  Ed.  243,  17  Sup.  Ct.  Rep.  896 ;  Rail- 
road Commission  Cases,  116  U.  S.  307,  29  L.  Ed.  631,  6  Sup. 
Ct.  Rep.  334,  388,  1191;  Smyth  v.  Am^,  169  U.  S.  466,  515, 
42  L.  Ed.  819,  18  Sup.  Ct.  Rep.  418 ;  McChord  v.  Cincinnati  dk 
iV.  R.  Co,,  183  U.  S.  483,  46  L.  Ed.  289,  22  Sup.  Ct.  Rep.  165; 
Atlantic  Coast  Line  R,  Co.  v.  North  Carolina  Corp.  Commis- 
sion, 206  U.  S.  1,  11  Ann.  Cas.  398,  51  L.  Ed.  933,  27  Sup.  Ct. 
Rep.  585  [see,  also,  Rose's  U.  S.  Notes].) 

From  the  legislative  nature  of  the  action  there  arises  a  re* 
straint  on  the  power  of  the  judiciary  to  interfere  with  the 
determinations  either  of  the  legislature  itself  or  of  its  daily 
administrative  agent,  the  commission.  If  the  court  can  say 
that  the  determination  reached  is  within  the  zone  of  legislative 
authority,  regardless  of  whether  the  court  would  have  made 
a  like  decision,  it  will  not  interfere.  {Interstate  Commerce 
Commission  v.  Union  Pac.  R.  R.  Co.,  222  U.  S.  541,  56  L.  Ed. 
308,  32  Sup.  Ct.  Rep.  108  [see,  also,  Rose's  U.  S.  Notes]; 
State  Public  Utilities  Commission  v.  Spring/field  Gas  cfe  Electric 
Co.,  291  lU.  209,  125  N.  E.  891 ;  Muskogee  Oas  <&  Electric  Co. 
V.  State  (Okl.),  186  Pac.  730;  Minneapolis,  St.  P.  cfe  S.S.M.R. 
Co.  V.  Railroad  Commission,  136  Wis.  163,  17  L.  R.  A.  (n.  s.) 
821,  116  N.  W.  905.) 

All  the  law  dealing  with  rate-making  hang  on  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States.  The  de- 
cisions of  the  United  States  supreme  court  are,  therefore,  abso- 
lutely controlling.  The  development  of  the  principles  now 
thought  controlling  will  be  found  in  these  cases:  Munn  v.  Illi- 
nois, 94  U.  S.  113,  24  L.  Ed.  77 ;  Spring  Valley  Water  Works 
V.  Schottler,  110  U.  S.  347,  28  L.  Ed.  173,  4  Sup.  Ct.  Rep.  48 ; 
Railroad  Commission  Cases,  116  U.  S.  307,  29  L.  Ed.  631,  6 
Sup.  Ct.  Rep.  334,  388,  1191;  Dow  v.  Beidelman,  125  U.  S. 
680,  31  li.  Ed  841,  8  Sup.  Ct.  Rep.  1028;  Chicago  M.  &  Si. 
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p.  R,  Co.  V.  Minnesota,  134  U.  S.  418,  33  L.  Ed.  970,  10  Sup. 
Ct.  Rep.  702;  Smyth  v.  Ames,  169  U.  S.  466,  42  L.  Ed.  819, 
18  Sup.  Ct.«  Rep.  418  [see,  also,  Rose's  U.  S.  Notes]. 

It  goes  without  saying  that  the  measure  of  the  Billings 
Utility  Company's  right  is  a  fair  return  upon  the  fair  value  of 
the  property  by  it  devoted  to  the  public  service.  This  is  the 
allowance  the  commission  has  endeavored  to  give  the  company. 
(Smyth  V.  Am£s,  169  U.  S.  466,  544,  42  L.  Ed.  819,  18  Sup.  Ct. 
Rep.  418  [see,  also,  Rose's  U.  S.  Notes] ;  San  Diego  Land  <& 
Tovm  Co.  V.  National  City,  174  U.  S.  739,  43  L.  Ed.  1154,  19 
Sup.  Ct.  Rep.  804;  WUlcox  v.  Consolidated  Gas  Co.,  212  U.  S. 
19,  15  Ann.  Cas.  1034,  53  L.  Ed.  382,  29  Sup.  Ct.  Rep.  192; 
Simpson  v.  Shepard  (Minnesota  Rate  Cases),  230  U.  S.  352, 
Ann.  Cas.  1916A,  18,  48  L.  R.  A.  (n.  s.)  1151,  57  L.  Ed.  1511, 
33  Sup.  Ct.  Rep.  729.)  Other  cases  will  be  found  in  volume  1 
of  Whitten's  ** Valuation  of  Public  Service  Corporations," 
sections  20  to  50,  and  in  the  1914  Supplement  to  the  same 
work,  sections  1010  to  1033. 

It  likewise  goes  without  saying  that  the  value  of  the  prop- 
erty is  to  be  determined  as  of  the  time  when  the  inquiry  is 
made  regarding  rates.  (San  Diego  Land  &  Town  Co.  v.  Na^ 
tional  City,  174  U.  S.  739,  43  L.  Ed.  1154,  19  Sup.  Ct.  Rep. 
804 ;  San  Diego  Land,  <&  Tovm  Co.  v.  Jasper,  189  U.  S.  439,  47 
L.  Ed.  892,  23  Sup.  Ct.  Rep.  571 ;  Spring  Valley  Water  Works 
V.  San  Francisco,  124  Fed.  574 ;  Stanislaus  Co.  v.  San  Joaquin 
etc.  Irr.  Co.,  192  U.  S.  201,  48  L.  Ed.  406,  24  Sup.  Ct.Rep. 
241.) 

Fair  value  for  rate-making  is  not  synonymous  with  fair 
value  for  taxation.  (1  Whitten,  sec.  9,  and  sees.  7  to  11  in 
that  book,  sees.  1005  and  1006  in  1914  Supplement;  Knott  v. 
Chicago  etc.  R.  Co.  (Missouri  Rate  Cases),  230  U.  S.  474,  57 
h.  Ed.  1571,  33  Sup.  Ct.  Rep.  975  [see,  also,  Rose's  U.  S. 
Notes].) 

Actual  cost  is  a  factor  of  importance  but  is*  not  control- 
ling. In  this  case  it  is  to  be  considered  in  connection  with  the 
valuation  of  units  whose  actual  cost  is  available,  but  it  cannot 
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.be  applied  as  a  blanket  for  aggregate  value.  The  supreme 
court  of  the  United  States  reversed  District  Judge  Evans,  who 
apparently  shied  at  actual  cost  in  Cumberland  Tel.  etc,  Co,  v. 
Louisville,  187  Fed.  637;  Louisville  v.  Cumberland  etc.  Tel. 
Co.,  225  U.  S.  430, 431,  56  L.  Ed.  1151,  32  Sup.  Ct.  Rep.  741 ; 
n^ertheless  appellant  cites  the  overruled  case.  The  court  will 
find  the  actual  cost^  theory  applied  in  these  very  late  commis- 
sion cases:  Re  Laporte  Oas  A  E.  Co.  (Ind.),  P.  U.  R.  1921  A, 
824;  Be  York  Cownty  Water  Co.  (Me.),  P.  U.  R.  1921A,  439; 
Breen  v.  Northern  New  York  Utilities  (N.  Y.  2d  Dist.),  P.  U.  R. 
1921B,  463. 

Value  is  a  fact  to  be  determined  by  a  consideration  .of  all 
relevant  evidence.  "The  ascertainment  of  that  value  is  not 
controlled  by  artificial  rules.  It  is  not  a  matter  of  formulas, 
but  there  must  be  a  reasonable  judgment  having  its  basis  in 
a  proper  consideration  qf  all  relevant  facts."  {Simpson  v. 
Shepard  {Minnesota  Bate  Case),  230  U.  S.  352,  Ann.  Gas. 
1916 A,  18,  48  L.  R.  A.  (n.  s.)  1151,  57  L.  Ed.  1511,  33  Sup. 
Ct.  Rep.  729  [see,  also,  Rose's  U.  S.  Notes].)  The  price  paid 
on  mortgage  sale  "is  evidence — we  might  say  more  important 
evidence  than  the  original  cost.'*  {San  Diego  Land  dk  Town 
Go.  V.  Jasper,  189  U.  S.  439,  47  L.  Ed.  892,  23  Sup.  Ct.  Rep. 
571  [see,  also,  Rose's  U.  S.  Notes].)  "The  value  of  real  estate 
and  plant  is  to  a  considerable  extent  a  matter  of  opinion  and 
the  same  may  be  said  of  all  the  personal  estate."  {Smyth  v. 
Ames,  169  U.  S.  466,  42  L.  Ed.  819,  18  Sup.  Ct.  Rep.  418 
[see,  also,  Rose's  U.  S.  Notes].)  In  fact,  bo7ia  fide  offers 
{Jackson  v.  Armstrong,  50  Mich.  65,  14  N.  W.  702),  appraised 
values  (Bosenfield  v.  Case,  87  Mich.  295,  49  N.  W.  630),  and 
prices  procured  at  public  sale  {Jennings  v.  Prentice,  39  Mich. 
421),  have  all  been  regarded  as  relevant.  Smyth  v.  Ames,  like 
Leder  v.  National  Union  Fire  Ins.  Co.,  175  Mich.  470,  141 
N.  W.  646,  undertook  to  name  only  certain  relevant  facts,  but 
made  no  attempt  to  exclude  proof  of  other  facts  equally  rele- 
vant.    As  to  theories  to  be  applied,  see  State  Public  Utilities 
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Commission  v.  Springfield  Gas  &  Electric  Co.,  291  111.  209, 
125  N.  E.  891,  P.  U.  R.  1920C,  640. 

It  ia  further  objected  that  ''there  has  been  nothing  allowed 
for  franchise  value''  as  such.  There  should  not  be.  The 
franchise  held  by  the  company  is  a  gift  of  the  city.  It  is  of 
no  value  for  rate-making  purposes,  for  if  the  utility  had  no 
franchise,  and  was  a  tenant  at  sufferance  in  the  city's  streets, 
rates  would  still  have  to  be  constructed  to  compensate  for  the 
use  of  the  property.  {Denver  v.  Denver  Union  Water  Co., 
246  U.  S.  178,  62  L.  Ed.  649,  38  Sup.  Ct.  Rep.  278;  Consoli- 
dated Gas  Co,  V.  Newton,  267  Fed.  231,  240,  P.  U.  R.  1920F, 
483.) 

It  is  next  objected  that  the  commission  has  ignored  **  going 
concern  value."  Appellant  fails  to  cite  the  controlling  cases 
on  the  point,  which  are:  Knoxville  v.  KTWxville  Water  Co.,  212 
U.  S.  1,  53  L.  Ed.  371,  29  Sup.  Ct.  Rep.  148 ;  Des  Moines  Gas 

Co.  V.  Des  Moines,  238  U.  S.  153,  59  L.  Ed. ,  35  Sup.  Ct. 

Rep.  811  [see,  also,  Rose's  U.  S.  Notes] ;  Denver  v.  Denver 
Union  Water  Co.,  246  U.  S.  178,  62  L.  Ed.  649,  38  Sup.  Ct. 
Rep.  278. 

On  the  question  of  depreciation  we  cite  the  following  deci- 
sions of  the  supreme  court  of  the  United  States:  Knoxville  v. 
Knoxville  Water  Co.,  212  U.  S.  1,  10,  53  L.  Ed.  371,  29  Sup. 
Ct.  Rep.  148;  Simpson  v.  Shepard  (Minnesota  Rate  Cases),  230 
U.  S.  352,  Ann.  Cas.  1916 A,  18,  48  L.  R.  A.  (n.  s.) 
1151,  57  L.  Ed.  1511,  33  Sup.  Ct.  Rep.  729  [see,  also,  Rose's 
U.  S.  Notes],  In  both  of  the  foregoing  cases  valuations  had 
been  made  on  cost  of  reproduction  new,  with  no  deductions  for 
depreciation.  The  court  flatly  rejected  the  theory,  holding 
that  there  must  be  a  deduction  for  ordinary  deterioration  due 
to  wear  and  tear. 

Among  other  things  to  be  considered  in  determining  the  rate 
base  is  ''the  probable  earning  capacity  of  the  property  under 
particular  rates  prescribed."  {Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  Ed.  819,  18  Sup.  Ct.  Rep.  418  [see,  also,  Rose's  U.  S. 
Notes].)     Obviously,    what    particular    rates    will    earn    is   a 
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prophecy — all  rate-making  is  a  prophecy.  For  that  reason  the 
eonrts  have  always  insisted  that  in  all,  except  very  clear,  cases 
(of  confiscation)  rates  shall  be  subjected  to  the  ordeal  of  actual 
experience  before  being  condemned  as  unfair.  {Lincoln  Gas 
etc,  Co.  V.  Lincoln,  250  U.  S.  256,  262,  63  L.  Ed.  968,  39  Sup. 
Ct.  Rep.  454;  Louisville  v.  Cumberland  Tel.  dk  Tel.  Co.,  225 
U.  S.  430,  56  L.  Ed.  1151,  32  Sup.  Ct.  Rep.  741 ;  Simpson  v. 
Shepard  {Minnesota  Rate  Cases) ,  230  U.  S.  352,  469^72,  Ann. 
Cas.  1916A,  18,  48  L.  R.  A.  (n.  s.)  1151,  57  L.  Ed.  1511,  33 
Sup.  Ct.  Rep.  729  [see,  also,  Rose's  U.  S.  Notes] ;  Rowland  v. 
Boyle,  244  U.  S.  106,  61  L.  Ed.  1022,  37  Sup.  Ct.  Rep.  577  ; 
Darnell  v.  Edwards,  244  U.  S.  564,  61  L.  Ed.  1317,  37  Sup.  Ct. 
Rep.  701;  Consolidated  Gas  Co.  v.  Newton,  267  Fed.  231, 
P.  U.  R.  1920F,  483 ;  Municipal  Gas  Co.  v.  Public  Service  Conv- 
mission,  225  N.  Y.  89,  98,  P.  U.  R.  1919C,  364,  121  N.  E.  772.) 

"STR.  COMMISSIONER  JACKSON  prepared  the  opinion  for 
the  court. 

On  December  13,  1918,  the  Billings  Utility  Company,  a  Mon- 
tana corporation,  engaged  in  the  public  service  of  furnishing 
hot-water  heat  in  the  city  of  Billings,  Montana,  filed  with  the 
Public  Service  Commission  its  petition  for  an  increased  rate. 
A  hearing  was  had  on  January  17,  1919,  at  which  evidence  in 
support  of  the  company's  petition  was  introduced,  and  the 
protestant,  Montana  Realty  Company,  was  also  heard.  Subse- 
quently Report  and  Order  No.  259,  Public  Service  Commission 
of  Montana,  was  filed,  denying  the  increase.  (12  Mont.  R.  R. 
&  P.  S.  C.  120.)  Thereafter  this  action  was  instituted  in  the 
district  court  to  vacate  and  set  aside  the  above-mentioned  order 
on  the  ground  that  it  was  erroneous  and  unreasonable.  Issue 
was  joined  by  the  answer  of  the  commission.  The  cause  was 
tried  to  the  court  sitting  without  a  jury,  on  May  9,  1919.  At 
the  trial,  in  addition  to  the  transcript  of  the  evidence  offered 
at  the  hearing  of  January  17,  1919,  new  evidence  was  received. 
Pursuant  to  subdivision  (b),  section  26,  Chapter  52,  Session 
Laws  of  19JL3,  a  copy  of  the  new  evidence  was  submitted  to  the 
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commission  by  the  court,  and,  after  having  reviewed  the  same, 
the  commission  declined  to  rescind,  modify  or  amend  its  order. 
Thereafter,  the  court  heard  the  defense  of  the  commission,  and 
on  August  19,  1919,  found  fully  in  its  favor.  From  the  judg- 
ment and  an  order  denying  a  new  trial,  plaintiff  appeals. 

At  the  outset  we  cannot  refrain  from  comment  on  the 
splendid  brief  filed  herein  on  the  part  of  the  respondent,  pre- 
pared by  counsel  for  the  Public  Service  Commission.  Assis- 
tance of  such  material  character  is  greatly  appreciated.  It  aids 
the  court  in  collecting  the  authorities  applicable,  and  in  arriv- 
ing at  an  understanding  and  determination  in  such  an  im- 
portant  case,  with  little  waste  of  valuable  time  in  research. 

In  their  brief,  counsel  for  plaintiff  urge  several  errors,  but 
on  the  oral  argument  they  abandoned  all  save  two  questions, 
viz.,  the  plan  of  fixing  valuation  of  public  utilities  and  the  ele- 
ment  of  value  contained  in  a  "going  concern."  They  ex- 
pressly stated  that  no  value  could  be  given  to  the  franchise, 
and  that  they  had  no  right  to  ask  for  a  separate  surplus  fund; 
that  it  must  be  created  from  dividends. 

The  commission,  before  the  hearing  on  the  petition  of  De- 
cember 13,  1918,  had  already  granted  increased  rates  to  the 
company  as  follows:  August  31,  1917,  five  cents  per  square 
foot  of  radiation,  approximately  fourteen  cents  over  the  rate 
of  1915.  This  was  an  emergency  order,  which  was  continued 
by  a  supplemental  order  November  23,  1917;  July  18,  1918, 
a  second  supplemental  order,  granting  an  additional  increase 
of  two  cents  per  square  foot;  November  20,  1918,  a  further 
additional  increase  of  six  cents  per  square  foot  was  granted. 
Thus  it  will  be  seen  that  during  the  period  of  price  soaring  on 
materials  and  labor,  the  commission,  appreciating  the  condi- 
tions, acted  accordingly. 

The  rate  base  finally  fixed  by  the  commission  is  the  real 
point  of  attack  herein.  It  was  established  after  having  con- 
sidered four  estimates  made  by  competent  experts.  No  one  of 
the  tabulations  submitted  was  in  whole  adopted,  the  commission 
using  its  own  discretion  as  to  the  values  and  depreciation. 
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A  diversity  as  to  amount  and  method  of  ascertainment  ap- 
pears from  a  perusal  of  the  different  estimates,  but  it  is  im- 
necessary  to  weigh  down  this  opinion  with  a  mass  of  intricate 
calculations.  The  commission's  value  of  $133,351.71  rests  on 
the  1914  base  of  $82,000  the  sum  which  Meyers,  superintendent 
of  the  plant,  and  more  familiar  with  it  than  any  other  person, 
then  thought  the  plant  was  worth,  and  to  that  amount  was 
added  every  dollar  which  the  company  oflScials  testify  has  been 
devoted  to  the  plant  since  1914.  The  additional  sums  were 
from  two  sources;  $51,085.23  from  rate  earnings  and  $19,750 
new  capital.  This  value  of  $82,000  was  made  under  oath  by 
Meyers,  as  receiver,  before  the  present  defendant  came  into 
possession,  and  it  is  highly  unreasonable  to  assume  that  his 
estimate  was  less  than  the  actual  value,  as  he  was  endeavoring 
to  realize  every  cent  possible  for  the  creditors.  The  same 
figure  was  reported  by  Meyers  in  his  first  annual  report  to  the 
Public  Service  Commission  as  the  value  of  the  plant  on  June 
30,  1914,  for  rate-making  purposes.  For  the  **fair  prices*'  on 
the  ''reproduction  cost"  theory,  all  of  the  engineers  reverted 
to  the  years  1914  and  1915.  What,  then,  as  the  defendant 
fairly  urges,  could  be  a  better  foundation  for  the  commission  to 
select  than  the  Meyers  appraisal  of  1914 1  Every  increase  of 
value  added  to  the  plant  since  1914  is  embraced  in  the  addi- 
tional sums  mentioned. 

Depreciation,  however,  takes  its  toll.  The  commission 
selected  $62,000  as  a  depreciation  base,  excluding  from  the  value 
of  $82,000  the  company's  own  valuation  of  realty  at  $20,000, 
and  applied  the  rate  of  five  per  cent  agreed  by  all  to  be  ap- 
proximately fair,  for  four  years,  making  a  depreciation  of 
$12,400.  On  the  earnings  turned  into  physical  property  and 
the  new  capital,  it  takes  an  average  term  of  two  years  at  five 
per  cent  on  $70,835.23  as  principal,  making  additional  deprecia- 
tion of  $7,083.52.  A  total  depreciation  of  $19,483.52,  deducted 
from  the  base  $152,835.23,  gives  the  value  of  the  plant  for  rate 
making  in  1919,  in  the  sum  of  $133,351.71.  It  was  shown  at 
the  trial  that  the  results  of  nine  months'  operation  under  the 
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rates  attacked  netted  the  company  approximately  eight  per 
cent  on  the  valuation  of  $180,000,  and  a  little  less  than  eleven 
per  cent  on  the  valuation  of  $133,000. 

The  following  sections  from  Chapter  52,  Session  Laws  of 
[1]  1913,  quite  clearly  and  unequivocally  set  forth  the  force 
and  character  of  rates  and  charges  fixed  by  the  commission, 
the  ground  upon  which  recourse  may  be  had  to  the  courts, 
and  the  procedure  therein: 

''Section  25.  All  rates,  fares,  charges,  classifications  and 
joint  rates  fixed  by  the  Commission  shall  be  enforced,  and  shall 
be  prima  facie  lawful,  from  the  date  of  the  order  until 
changed  or  modified  by  the  commission,  or  in  pursuance  of 
section  26  of  this  Act,'*  etc. 

**  Section  26.  Any  party  in  interest  being  dissatisfied  with 
an  order  of  the  commission  fixing  any  rate  or  rates,  fares, 
charges,  classifications,  joint  rate  or  rates,  or  any  order  fixing 
any  regulations,  practices  or  services,  may  within  ninety  (90) 
days  commence  an  action  in  the  district  court  of  the  proper 
county  against  the  commission  and  other  interested  parties  as 
defendants  to  vacate  and  set  aside  any  such  order  on  the 
ground  that  the  rate  or  rates,  fares,  charges,  classifications, 
joint  rate  or  rates,  fixed  in  such  order  is  unlawful  or  unreason- 
able, or  that  any  such  regulation,  practice  or  service,  fixed  in 
such  order  is  unlawful  or  unreasonable,"  etc. 

**(a)  No  injunction  shall  issue  suspending  or  staying  any 
order  of  the  commission  except  upon  application  to  the  court 
or  judge  thereof,  notice  to  the  commission  having  been  first 
given  and  hearing  having  been  had  thereon;  provided,  that  all 
rates  fixed  by  the  commission  shall  be  deemed  reasonable  and 
just,  and  shall  remain  in  full  force  and  effect  until  final  de- 
termination by  the  courts  having  jurisdiction. 

'*(b)  If,  upon  the  trial  of  such  action,  evidence  shall  be 
introduced  by  the  plaintiff  which  is  found  by  the  court  to  be 
different  from  that  offered  upon  the  hearing  before  the  com- 
missfon,  or  additional  thereto,  the  court,  before  proceeding  to 
render  judgment,  unless  the  parties  to  such  action  stipulate  in 


62  Mont]     Billings  Utility  Co.  v.  Public  Servichb  Com.    33 

[62  Mont.  21.] 
writing  to  the  contrary,  shall  transmit  a  copy  of  such  evidence 
to  the  commission,  and  shall  stay  further  proceedings  in  said 
action  for  fifteen  (15)  days  from  the  date  of  such  transmis- 
sion. Upon  receipt  of  such  evidence  the  commission  shall  con- 
sider the  same  and  may  modify,  amend,  or  rescind  its  order 
relating  to  such  rate  or  rates,  fares,  charges,  classifications, 
joint  rate  or  rates,  regulation,  practice  or  service  complained 
of  in  said  action,  and  shall  report  its  action  thereon  to 
said  court  within  ten  days  from  the  receipt  of  such  evi- 
dence   •    •     • 

"(e)  In  all  actions  under  this  Act  the  burden  of  proof  shall 
be  upon  the  party  attacking  or  resisting  the  order  of  the  com-* 
mission  to  show  that  the  order  is  unlawful  or  unreasonable,  as 
the  case  may  be." 

The  rates  fixed,  as  by  the  statute  directed,  are  prima  facts 
lawful,  can  be  attacked  in  court  on  the  sole  ground  that  they 
are  unlawful  or  unreasonable,  shall  be  deemed  reasonable  and 
just  until  final  determination  by  the  courts  and  the  burden  of 
proof  rests  on  the  party  antagonizing  the  order. 

It  is  well-settled  law  that  rate-making  is  purely  a  legislative 
[2]  act,  and  as  such  the  power  of  the  courts  is  circumscribed 
and  restrained  in  interference  with  determinations  reached 
within  the  scope  of  legislative  authority. 

The  legislature  itself  has  the  undoubted  authority  to  regu- 
late public  utilities,*  and  by  means  of  a  duly  constituted  com- 

« 

mission  it  operates  through  its  administrative  medium.  **The 
establishment  of  a  rate  is  the  making  of  a  rule  for  the  future, 
and  therefore  is  an  act  legislative,  not  judicial,  in  kind.'' 
(Prenils  v.  Atlaniic  Coast  Line  Co.,  211  U.  S.  210,  53  L.  Ed. 
150,  29  Sup.  Ct.  Kep.  67;  Munn  v.  Illinois,  94  U.  S.  113,  24 
L.  Ed.  77;  Peik  v.  Chica{io  &  N.  W.  Ry.,  94  U.  S.  164,  24 
L.  Ed.  97;  Reagan  v.  Farmers'  Loan  &  Tru^t  Co.,  154  U.  S. 
362,  38  L.  Ed.  1014,  14  Sup.  Ct.  Rep.  1047 ;  St  Loxiis  &  8,  F. 
Ry.  Co.  V.  Gill,  156  U.  S.  649,  39  L.  Ed.  567,  15  Sup.  'Ct.  Rep. 
484;  Interstate  Commerce  Commission,  v.  Cincinnati  etc.  Ry. 
Co.,  162  U.  S.  184,  40  L.  Ed.  935,  16  Sup.  Ct.  Rep.  700;  hiter- 
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state  Commerce  Commission  v.  Texas  <6  Pac.  By,  Co.,  162  U.  S. 
197,  40  L.  Ed.  940,  16  Sup.  Ct.  Rep.  666 ;  Interstate  Commerce 
Commission  v.  Cincinnati  etc.  Ry.  Co.,  167  U.  S.  479,  42  L.  Ed. 
243,  17  Sup.  Ct.  Rep.  896;  Railroad  Commission  Cases,  116 
U.  S.  307,  29  L.  Ed.  636,  6  Sup.  Ct.  Rep.  334,  388,  1191; 
Smyth  V.  Am^s,  169  U.  S.  466,  515,  42  L.  Ed.  819,  18  Sup.  Ct. 
Rep.  418;  McChord  v.  Cincinnati  &  N.  R.  Co,,  183  U.  S.  483, 
46  L.  Ed.  289,  22  Sup.  Ct.  Rep,  165  [see,  also,  Rose's  U.  S. 
Notes].) 

The  court  has  not  the  power  to  substitute  its  judgment  for 
[3]  that  of  the  commission,  nor  can  it  set  the  commission's 
conclusions  aside  when  they  have  been  made  lawfully  and 
reasonably,  within  the  proper  sphere  of  authority.  "There 
has  been  no  attempt  to  make  an  exhaustive  statement  of  the 
principle  involved,  but  in  cases  thus  far  decided,  it  has  been 
settled  that  the  orders  of  the  commission  are  final  unless: 
(1)  Beyond  the  power  which  it  could  constitutionally  exercise; 
or  (2)  beyond  its  statutory  power;  or  (3)  based  upon  a  mis- 
take of  law.  But  questions  of  fact  may  be  involved  in  the 
determination  of  questions  of  law,  so  that  an  order,  regular  on 
its  face,  may  be  set  aside  if  it  appears  that  (4)  the  rate  is  so 
low  as  to  be  confiscatory  and  in  violation  of  the  constitutional 
prohibition  against  taking  property  without  due  process  of  law ; 
or  (5)  if  the  commission  acted  so  arbitrarily  and  unjustly  as 
to  fix  rates  contrary  to  evidence,  or  without  evidence  to  sup- 
port it;  or  (6)  if  the  authority  therein  involved  has  been  exer- 
cised in  such  an  unreasonable  manner  as  to  cause  it  to  be 
within  the  elementary  rule  that  substance,  and  not  the  shadow, 
determine  the  validity  of  the  exercise  of  the  power.  [Citing 
cases.] 

**In  determining  these  mixed  questions  of  law  and  fact,  the 
court  confines  itself  to  the  ultimate  question  as  to  whether  the 
commission  acted  within  its  power.  It  will  not  consider  the 
expediency  or  wisdom  of  the  order,  or  whether,  on  like  testi- 
mony, it  would  have  made  a  similar  ruling. 
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"  *The  findings  of  the  commision  are  made  by  law  prima 
jade  true,  and  this  court  has  ascribed  to  them  the  strength  due 
to  the  judgments  of  a  tribunal  appointed  by  law  and  informed 
by  experience.'  {Illinois  Cent,  R.  Co,  v.  Interstate  Commerce 
Commission,  206  U.  S.  441,  51  L.  Ed.  1128,  27  Sup.  Ct.  Rep. 
700.)  Its  conclusion,  of  course,  is  subject  to  review,  but  when 
supported  by  evidence  is  accepted  as  final ;  not  that  its  decision, 
involving  as  it  does  so  many  and  such  vast  public  interests, 
can  be  supported  by  a  mere  scintilla  of  proof;  but  the  courts 
will  not  examine  the  facts  further  than  to  determine  whether 
there  was  substantial  evidence  to  sustain  the  order.''  (Inter- 
state  Commerce  Commission  v.  Unidn  Pac.  R,  R,  Co.,  222  U.  S. 
541,  56  L.  Ed.  308,  32  Sup.  Ct.  Rep.  108;  see,  also.  State 
Public  Utilities  Commission  v.  Springfield  Oas  dk  Elec.  Co,,  291 
III.  209,  125  N.  E.  891;  Muskogee  0,  &  E,  Co,  v.  State  (Okl.), 
186  Pac.  730 ;  Minneapolis,  St.  P,  &  S,  S,  M.  R,  Co,  v.  Railroad 
Commission,  136  Wis.  163,  17  L.  R.  A.  (n.  s.),  821,  116  N.  W. 
905.) 

There  was  nothing  tangible  before  the  commission  or  trial 
court  with  respect  to  ** going  concern"  value.  The  various 
inventories  and  appraisals  do  not  contain  the  item,  and  there  is 
no  effort  on  the  part  of  the  utility  company  to  suggest  what  it 
should  be.  For  aught  this  court  may  know,  allowance  for 
** going  concern"  may  be  included  in  the  liberal  estimate  placed 
on  the  company's  real  estate.  There  was  evidence  showing  it 
to  be  greatly  less  in  value  than  the  figure  of  the  company,  but 
the  commission  allowed  the  company's  valuation  to  stand. 

However,  with  respect  to  both  matters  complained  of,  the 
burden  of  proof  is  upon  the  plaintiff  company.  The  burden 
of  showing  that  the  rate  established  by  the  commission  was  un- 
lawful, unauthorized,  unreasonable  or  erroneous  was  plainly 
not  sustained.  There  was  ample  evidence  to  support  the  action 
of  the  commission,  and  the  court  was  in  duty  bound  to  fully 
affirm  its  conclusion. 


36  State  v.  Drybueqh.  [Dec.  T. '21 

For  the  reasons  herein  contained,  we  recommend  that  the 
judgment  and  order  be  afiSrmed. 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  afi&rmed. 

Affirmed, 
Rehearing  denied  January  6,  1922. 


STATE  EX  REL.  DALY,  Respondent,  v.  DRTBURQH,  MaiYor, 

ET  AL.,  Appellants. 

(No.    4,929.) 
(Submitted  November  3,  1921.    Decided  Dftcember  19,   1921.) 

[203  Pac.  508.] 

Matidamus — Cities — Comnmsion    Form    of    Oovemm^nt — Fire 
i  Department — Removal  of  Chief  of  Department — Restoration 

to  Roll  of  Members — Subsequent  Suspension — Appeal — De^ 

nidi  of  Hearing — Effect. 

Cities — Commission  Form  of  Government — Chief  of  Fire  Department — Re- 
moval   Authorized. 

1.  While  in  cities  of  the  first  class  operating  under  the  commission 
form  of  government,  authorized  by  Chapter  57,  Laws  of  1911,  the 
members  of  the  fire  department  are  protected  in  their  tenure  by  the 
provisions  of  the  Firemen's  Act  (Rev.  Codes,  sec.  3328),  the  chief 
of  the  department  may  be  removed  at  any  time  by  a  majority  vote 
of  the  council. 

Same — Powers — Mode  of  Exercise — Statute  must  be  Followed. 

2.  Where  a  power  is  conferred  on  a  municipal  corporation,  and  the 
mode  in  which  it  is  to  be  exercised  is  prescribed  by  the  statute  or 
an  independent  Act,  such  procedural  method  must  be  followed. 

Statutes  and   Statutory   Construction — General   and    Special   Statute^^Re- 
pugnancy. 

3.  Where  one  statute  deals  with  a  subject  in  g  neral  and  com- 
prehensive terms  and  another  deals  with  a  part  of  the  same  subject 
in  a  more  minute  and  definite  way,  the  two  must  be  read  together 
and  harmonized,  if  possible;  to  the  extent  of  any  necessary  repug- 
nancy between  them,  however,  the  special  will  prevail  over  the  general 
statute. 

Cities — Removal    of   Chief   of    Fire   Department — Restoration    to    Roll    of 
Members — Suspension — Denial   of    Hearing   on   Appeal — ^Effect. 

4.  The  chief  of  the  fire  department  of  a  city   operating  under  the 
■nission   form   of    government   was    removed    by    the   council,    his 
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name,  however,  being  restored  to  the  roll  of  members,  thus  entitling 
him  to  the  safeguards  afforded  him  as  such  member  under  the  civil 
service  rules  of  the  Firemen's  Act.  He  later  was  suspended  under 
Bubdi\'ision  (C)  of  section  25,  Chapter  57,  Laws  of  1911,  but  a  hear- 
ing on  his  appeal  was  not  accorded  him.  Held,  that  failure  to  hear 
his  appeal  rendered  the  order  of  suspension  of  no  effect,  auto- 
matically reinstated  him,  and  entitled  him '  to  compensation  during 
the  period  of  his  suspension. 

Appeal   from   District    Couri,   Lewis   and    Clark    County; 
TF.  H.  Poorman,  Judge. 

Application  by  the  State,  on  the  relation  of  Thomas  J. 
Daly,  for  a  Writ  of  Mandamus  against  John  Dryburgh,  as 
Mayor  of  the  City  of  Helena,  and  others,  to  compel  them  to 
reinstate  relator  as  Chief  of  the  Fire  Department  of  the  city. 
Writ  awarded,  and  defendants  appeal  Reversed  and  re- 
manded. 

Mr.  E.  C.  Day,  for  Appellants,  submitted  a  brief  and  argued 
the  cause  orally. 

The  Commission  Form  of  Government  Act  was  passed  to 
enable  municipalities,  which  desired  to  do  so,  to  perform  the 
executive  and  administrative  duties  of  cities  in  a  more  eflScient 
and  businesslike  method  than  had  been  in  vogue  under  the 
aldermanic  system.  To  accomplish  this  end,  not  only  was  the 
governing  body  reduced  in  numbers,  but  a  closer  relation 
between  the  governing  body  and  the  active  working  body  of 
the  city  was  provided  for.  The  purpose  of  all  this  was  to 
enable  the  commissioners  acting  as  a  city  council  to  deal  with 
the  working  force  in  the  same  manner  as  an  executive  of  a 
large  business  enterprise  would  deal  with  the  heads  of  de- 
partments of  that  enterprise.  It  is  therefore  apparent,  both 
from  the  language  of  the  Act  and  the  purpose  to  be  accom- 
plished, that  the  city  council  should  have  and  is  given  full  power 
and  authority  to  appoint  and  remove  those  officials  named  in 
section  19  without  the  formalities  of  a  trial.  All  other  em- 
ployees or  officers,  except  those  performing  special  functions 
or  whose  occupation  requires  any  special  skill  or  fitness,  are 
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protected  in  life  tenure  or  during  good  behavior  by  the  Civil 
Service  Act. 

Prior  to  the  passage  of  the  Commission  Form  of  Government 
Act  the  appointment,  duties  and  removal  of  the  chief  of  the 
fire  department  were  controlled  by  the  Firemen's  Act,  as  set 
forth  in  Revised  Codes,  section  3327,  as  amended,  and  section 
3328.  The  terms  of  this  Act  are  embodied  substantially  in 
Ordinance  No.  708.  It  requires  neither  argument  nor  citation 
of  authorities  to  show  that  these  provisions  are  utterly  in- 
consistent with  the  Commission  Form  of  Government  Act. 

The  continuance  in  force  of  ordinances  enacted  prior  to  the 
change  in  the  form  of  government  was  merely  to  avoid  the 
necessity  of  re-enacting  the  great  mass  of  ordinances  covering 
the  police  and  executive  regulations  of  the  business  of  the  city. 
But  wherever  the  ordinances  then  in  force  were  violative  of 
the  Commission  Form  of  Government  Act,  or  inconsistent  with 
the  provisions  of  that  Act  when  construed  pursuant  to  its 
purposes,  they  are  to  be  no  longer  in  force.  It  was  not  neces- 
sary for  the  commission  to  repeal  Ordinance  No.  708  because 
that  ordinance  became  inoperative  in  so  far  as  it  is  sought  to 
construe  it  as  governing  the  officers  especially  provided  for  in 
section  19  of  the  Commission  Form  of  Government  Act.  We 
therefore  submit  that  the  lower  court  erred  in  holding  that 
the  city  council  did  not  have  power  to  remove  the  chief  of  the 
fire  department  except  after  charges  preferred  and  trial  had. 

It  was  contended  in  the  court  below  that  this  court  had 
decided  the  question  here  involved  in  several  cases  which  have 
recently  been  before  this  court,  involving  the  right  of  removal 
of  officers  and  members  of  the  fire  or  police  departments. 
Counsel  cited  the  cases  of  State  ex  rel.  McDonald  v.  Oetchell, 
51  Mont.  323,  340,  125  Pac.  480,  and  State  ex  rel.  Lease  v. 
Wilkinson,  55  Mont.  340,  177  Pac.  401;  on  second  hearing,  59 
Mont.  327,  196  Pac.  878.  Neither  of  these  cases  involved  the 
rights  of  an  officer  under  a  commission  form  of  government. 
He  also  cited  State  ex  rel.  Grtffitlis  v.  City  of  Butte,  57 
Mont.  368,  188  Pac.  367.    But  this  also  has  no  application 
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because  not  involving  a  consideration  of  the  powers  of  city 
commissioners. 

Mr.  Edward  Horsky,  for  Respondent,  submitted  a  brief 
and  argued  the  cause  orally. 

The  mode  of  removal  of  fire  chiefs  and  firemen,  embodied  in 
the  Metropolitan  Firemen's  Law  (sec.  3325  et  seq.,  Rev.  Codes) 
still  obtains  under  the  ** commission  form,"  just  as  the  mode 
of  removal  of  police  chiefs  and  policemen  contained  in  the 
Metropolitan  Police  Law  (sees.  3304-3317)  now  obtain  in 
cities  under  the  commission  form,  as  has  been  held  by  our 
supreme  court.  {State  ex  rel.  Lease  v.  Wilkinson,  59  Mont.  327, 
196  Pac.  878 ;  State  ex  rel.  Lease  v.  Wilkinson,  55  Mont.  340 , 
177  Pac.  401 ;  State  ex  rel  McDonald  v.  Qetchell,  51  Mont.  323, 
152  Pac.  480.) 

Counsel  attempt  to  maintain  that  because  section  35  of  the 
Commission  Form  of  Government  Act  **  repeals  all  laws  and 
parts  of  laws  in  conflict  with  it,'*  therefore  in  cities  which 
have  adopted  the  commission  form  of  government,  the  chief 
of  the  fire  department  becomes  removable  at  the  pleasure  of 
the  council.  But  as  the  commission  form  of  government  does 
not  prescribe  the  mode  whereby  a  fire  chief  shall  be  removed, 
and  the  existing  statutes  specifically  prescribe  such  mode,  there 
is  no  conflict  or  inconsistency,  and  the  two  must  be  read  to- 
gether; and  though  the  power  of  removal  is  granted,  yet  the 
mode  being  prescribed  in  another  portion  of  the  statutes,  it 
must  be  pursued. 

Not  only  is  there  no  inconsistency,  as  to  the  mode  of  removal, 
between  the  commission  form  statute  of  1911  and  the  Metropol- 
itan Fire  Department  statute  theretofore  enacted,  but  such  con- 
struction, as  a  matter  of  substantive  law,  in  construing  munici- 
pal powers,  is  and  has  been  logically  and  consistently  sustained 
by  this  court  upon  two  other  fundamental,  elementary  princi- 
ples relative  to  construing  municipal  statutes,  namely: 

(a)  When  a  power  is  conferred  upon  a  municipal  corpora- 
tion, and  the  mode  in  which  it  is  to  be  exercised  is  prescribed. 
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such  mode  must  be  pursued ;  and  this  is  true  not  only  as  to  the 
limitations  (mode)  if  there  be  any,  in  the  Act  itself,  but  to 
the  express  and  implied  limitations  found  elsewhere  in  this  title. 
{Carlson  v.  City  of  Helena,  39  Mont.  82, 109, 17  Ann.  Cas.  1233, 
102  Pac.  39 ;  Sliapard  v.  City  of  Missoula,  49  Mont.  269,  270, 
141  Pac.  544  (under  commission  form) ;  StadXer  v.  City  of 
Helena,  46  Mont.  128,  139,  127  Pac.  454,  458.) 

(b)  Where  there  is  one  statute  granting  an  express  power, 
upon  a  municipality,  and  another  statute  wdth  a  like  power, 
but  also  containing  the  method  of  exercising  such  power,  and 
the  powers  themselves  so  expressly  conferred  are  not  incon- 
sistent, the  later  statute  does  not  repeal  the  earlier,  but  both 
remain  in  force,  and  the  mode  prescribed  in  the  statute  which 
docs  contain  the  mode  of  exercise  must  be  pursued  in  ex- 
ercising the  power  so  granted  in  both  statutes.  {Shapard  v. 
City  of  Missoula,  49  Mont.  269,  274,  275,  141  Pac.  544.) 

So  in  the  case  at  bar,  the  general  power  (under  the  com- 
mission form)  conferred  upon  the  council  to  remove  the  fire 
chief  is  in  no  way  inconsistent  with  the  mode  of  removal  pre- 
scribed under  the  Metropolitan  Fire  Department  Law. 

ME.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  district  court  of 
Lewis  and  Clark  county  entered  in  a  mandamus  proceeding 
instituted  by  the  plaintiff  to  compel  the  city  council  of  Helena 
to  reinstate  him  as  chief  of  the  fire  department  of  the  city  of 
Helena. 

Upon  the  filing  and  presentation  of  plaintiff's  affidavit  to 
the  court,  an  alternative  writ  was  issued,  which  the  defendants 
moved  to  quash.  This*  motion  was  denied,  the  defendants 
refused  to  plead  further,  and,  their  default  having  been  duly 
entered,  evidence  was  introduced  by  the  plaintiff  in  support 
of  his  application.  Judgment  was  entered  September  1,  1921, 
against  the  city  of  Helena  in  favor  of  the  plaintiff  for  the  sum 
of  $2,450  and  costs,  with  interest  thereon,  together  with  $500 
allowed  for  attorney's  fees,  and  awarding  to  the  plaintiff  a 
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peremptory  writ  of  mandate  commanding  and  requiring  the 
defendants  forthwith  to  reinstate  the  plaintiff  in  his  office, 
position,  place,  and  right  as  chief  of  the  fire  department  of 
the  city  of  Helena,  and  all  duties,  privileges  and  eiiioluments 
of  such  office,  position  or  place.  Prom  the  plaintiff's  applica- 
tion for  the  writ  it  appears  that  the  city  of  Helena,  at  all  of 
the  times  mentioned,  was,  and  now  is,  a  municipal  corporation 
organized  and  existing  under  the  laws  of  the  state,  having  a 
population  of  over  10,000  and  leas  than  25,000,  being  a  city 
of  the  first  class. 

Prior  to  July,  1915,  the  city  was  conducted  by  an  alder- 
manic  form  of  government;  the  mayor  being  elected  by  the 
electors  of  the  entire  city  and  the  aldermen  by  those  of  the 
several  wards.  In  July,  1915,  the  commission  form  of  govern- 
ment, authorized  by  state  law,  was  adopted,  and  ever  since 
then  the  affairs  of  the  city  have  been  governed  and  controlled 
by  a  city  council  composed  of  three  councilmen,  consisting 
of  the  mayor  and  two  others. 

The  plaintiff  is  a  citizen  of  the  United  States  and  a  resident 
qualified  elector  of  the  city  of  Helena.  In  August,  1897,  he 
was  appointed  to  serve  as  an  active  paid  ^'call"  fireman 
(sometimes  designated  ''volunteer  fireman")  in  the  fire  de- 
partment of  the  city,  and  thereafter  served  in  that  capacity 
until  the  sixteenth  day  of  May,  1904,  when  he  was  appointed 
a  regularly  paid  fireman  and  served  as  such  until  May  7,  1906, 
on  which  latter  date  the  mayor,  with  the  advice  and  consent  of 
the  city  council,  duly  and  regularly  appointed  him  for  a 
probationary  term  of  six  months  as  a  fireman,  and  thereafter, 
on  March  23,  1908,  after  the  expiration  of  such  probationary 
period,  the  mayor  nominated,  and  with  the  consent  of  the  city 
council,  under  the  then  existing  aldermanic  form  of  govern- 
ment, duly  appointed,  the  plaintiff  a  member  of  the  fire  de- 
partment and  the  chief  thereof,  to  hold  during  good  behavior 
and  while  possessed  of  the  physical  ability  to  perform  his 
duties,  all  in  accordance  with  the  statutes  of  the  state  and  the 
ordinances  of  the  city  in  force  and  effect.    On  the  first  Monday 
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in  May,  1918,  under  the  commission  form  of  government,  the 
city  council  reappointed  the  plaintiff  as  chief  of  the  fire  de- 
partment, so  that  continuously  from  the  seventh  day  of  May, 
1906,  until  the  nineteenth  day  of  July,  1920,  he  was  the  duly 
appointed,  qualified,  and  acting  chief  of  such  department; 
the  latter  date  being  that  on  which  the  city  council  removed, 
or  attempted  to  remove,  him  from  his  position  as  such  chief, 
and  it  appears  that  no  successor  has  been  appointed  to  succeed 
him  in  such  position.  On  the  nineteenth  day  of  July,  1920, 
a  motion  was,  by  the  city  council,  adopted  removing  the  plain- 
tiff as  chief  of  the  fire  department,  and  a  copy  thereof  duly 
served  on  him  by  the  city  clerk,  which  motion  reads  as  follows: 
*'I  move  that,  whereas  the  city  council  deems  it  to  the  best 
interests  of  the  fire  department  of  the  city  that  there  be  a 
reorganization  of  the  department,  and  that  a  change  be  made 
in  the  office  of  chief  of  the  fire  department,  therefore,  be  it 
resolved,  that  Thomas  J.  Daly  be,  and  he  is  hereby  removed 
from  the  office  of  chief  of  the  fire  department,  effective  as  of 
this  date,  and  that  he  be  restored  to  the  roll  of  members  of 
the  fire  department." 

Prior  to  February  21,  1921,  no  charges  of  any  kind  had 
ever  been  brought  or  preferred  against  the  plaintiff  as  a 
member  or  chief  of  the  fire  department,  and  on  that  date  a 
motion  was  made  and  adopted  by  the  city  council,  which  is  set 
forth  at  length  in  the  notice  thereof  directed  to  and  served 
upon  the  plaintiff,  reading  as  follows: 

*' Helena,  Montana,  February  21,  1921. 
*'Mr.  Thos.  J.  Daly, 
**  Helena,  Montana. 

*'Dear  Sir:  At  a  meeting  of  the  city  council* held  on  the 
above  date  the  following  motion  was  adopted: 

**I  move  that  Thos.  J.  Daly  be  notified  that  he  has  been 
suspended  as  a  member  of  the  Helena  fire  department  of  the 
city  of  Helena,  for  neglect  of  duty  in  failing  to  report  for 
service  at  any  time  since  his  removal  as  chief  of  said  fire  de^ 
partment,  occurring  on  July  19,  1920;  such  action  being  taken 
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by  authority  of  paragraph  *  C '  of  section  25  of  the  Commission 
Form  of  Government  Act,  and  that  the  city  clerk  be  directed 
to  notify   Mr.   Daly  of  the  above   action. 

**  Yours  very  truly, 
''V.  N.  Kbssler,  City  Clerk," 

After  receipt  of  such  notice,  on  February  25,  1921,  the 
plaintiff  duly  filed  with  the  city  council  his  notice  of  appeal 
from  the  order  suspending  him.  The  charges  against  the  plain- 
tiff were  not  presented  at  the  next  meeting  of  the  city  council 
after  the  meeting  at  which  such  suspension  order  was  made, 
nor  at  any  other  time,  nor  at  all,  and  no  hearing  has  ever 
been  had  on  the  plaintiff's  appeal.  The  plaintiff  labors  under 
no  physical  disability,  has  protested  against  his  attempted 
removal  as  fire  chief,  and  has  at  all  times  been  willing  and  in 
readiness  to  perform  his  duties  as  a  member  and  chief  of  the 
fire  department.  Appended  to  plaintiff's  affidavit  and  as  a 
part  thereof  is  a  copy  of  Ordinance  No.  708  of  the  city  of 
Helena,  passed  and  adopted  February  17,  1908,  which  has 
ever  since  its  enactment  been  in  full  force  and  effect,  except 
only  as  modified  by  Ordinance  No.  1013,  increasing  the  salaries 
of  the  chief  and  other  members  of  the  fire  department. 

This  appeal  presents  but  a  single  question  decisive  of  the 
controversy,  viz.:  What  is  the  proper  mode  of  procedure  for 
[1]  the  removal  of  the  chief  of  the  fire  department  of  the  city 
of  Helena  under  the  statutes  of  the  state  and  the  ordinances 
of  the  city! 

As  to  the  propriety  of  the  dual  form  of  judgment  entered 
in  this  case,  we  express  no  opinion,  as  no  question  is  raised 
by  the  parties  with  respect  thereto. 

Section  3326  of  the  Revised  Codes  of  1907  provides  that 
the  city  council  of  cities  and  towns  shall  have  power  to  es- 
tablish a  fire  department  and  to  prescribe  and  regulate  its 
duties.  Section  3328  reads  as  follows:  "The  mayor  may 
suspend  the  chief  and  assistant  or  any  fireman  of  the  fire 
department  for  neglect  of  duty  or  a  violation  of  any  of  the 
rules  and  regulations  of  the  fire  department;  the  chief  of  the 
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fire  department  may  suspend  the  assistant  chief  of  the  fire 
department  or  any  fireman  and  the  assistant  chief  of  the  fire 
department  may  suspend  any  fireman  for  a  like  cause.  In 
all  cases  of  suspension  the  person  suspended  must  be  furnished 
with  a  copy  of  the  charges  against  him  in  writing,  setting 
forth  reasons  for  the  suspension  and  such  charges  must  be 
presented  to  the  next  meeting  of  the  council  and  a  hearing  had 
thereon,  when  the  suspended  member  of  the  fire  department  may 
appear  in  person  or  by  counsel  and  make  his  defense  to  said 
charges;  if  such  charges  are  found  proven  by  the  council,  the 
council  by  a  vote  of  a  majority  of  the  whole  council,  may  impose 
such  penalty  as  it  shall  determine  the  offense  warrants,  either  in 
the  continuation  of  the  suspension  for  a  time  limited,  or  in  the 
removal  of  the  suspended  person  from  the  fire  department; 
should  the  charges  be  not  presented  to  the  next  meeting  of  the 
council  after  the  suspension,  or  should  the  charges  be  found 
not  proven  by  the  council,  the  suspended  person  shall  be  re- 
instated and  be  entitled  to  his  usual  compensation  for  the  time 
so  suspended."  These  sections  of  our  statute  were  adopted 
by  the  sixth  legislative  assembly  in  1899  (page  73),  and  will 
herein  for  convenience  be  referred  to  as  the  "Firemen's  Act." 
On  comparison  it  has  been  found  that  Ordinance  No.  708  of  the 
city  of  Helena,  passed  and  approved  February  17,  1908,  was 
drawn  wholly  with  reference  to  these  statutes;  sections  1,  2 
and  3  thereof  being  expressly  authorized  by  section  3326  and 
3327  of  the  Revised  Codes,  and  section  4,  providing  for  the 
suspension  and  removal  of  the  chief  of  the  fire  department 
and  firemen,  being  almost  an  exact  reproduction  of  section 
3328,  Revised  Codes.  Both  under  the  statute  (sec.  3328),  and 
the  ordinance  (sec.  4),  if  unaffected  by  the  adoption  by  the 
city  of  the  commission  form  of  government,  the  mayor  may 
suspend  the  chief  of  the  fire  department  for  neglect  of  duty 
or  violation  of  any  of  the  rules  or  regulations  of  the  fire  de- 
partment. In  such  case  the  person  suspended  must  be  fur- 
nished with  a  written  copy  of  the  charges  against  him,  setting 
forth  the  reasons  for  his  suspension,  and  such  charges  must  be 
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presented  at  tbe  next  meeting  of  the  city  council,  and  a 
hearing  had  thereon. 

However,  it  is  urged  by  counsel  for  the  defendants  that  by 
the  adoption  of  the  commission  form  of  government  by  the  city 
of  Helena,  the  Firemen's  Act  and  Ordinance  No.  708  became 
inoperative  as  respects  the  removal  or  suspension  of  the  chief 
of  the  fire  department.  The  law  authorizing  the  commission 
form  of  government  for  cities  was  adopted  by  the  twelfth 
legislative  assembly,  and  appears  as  Chapter  57,  Laws  of  1911. 
The  provisions  thereof  applicable  to  the  question  under  discus- 
sion are  the  following: 

Section  8  provides  in  part:  ''All  laws  governing  cities  of 
the  first,  second  and  third  classes  and  not  inconsistent  with  the 
provisions  of  this  Act,  shall  apply  to  and  govern  cities  or- 
ganized under  this  Act.  All  by-laws,  ordinances  and  resolu- 
tions lawfully  passed  and  in  force  in  any  such  city  under  its 
former  organization  shall  remain  in  force  until  altered  or  re- 
pealed by  the  council  elected  under  the  provisions  of  this  Act." 
Section  9  provides  that  in  every  city  of  the  first  class,  having 
a  population  less  than  25,000,  there  shall  be  a  mayor  and  two 
eonncilmen.  Section  15  reads:  ** Every  city  shall  be  gov- 
erned by  a  mayor  and  councilmen,  as  provided  in  section  9  of 
this  Act,  each  of  whom  shall  have  the  right  to  vote  on  all 
qnestions  coming  before  the  council."  Section  19  provides  in 
part :  **  •  •  •  The  council  shall  at  its  first  regular  meeting 
after  the  election  of  its  members,  or  as  soon  thereafter  as 
practicable,  elect  by  majority  vote  the  following  ofiicers :  A  city 
clerk,  •  •  •  ,"  e^c,  *' and  such  other  ofl&cers  and  assistants 
as  shall  •  •  *  be  necessary  to  the  proper  and  efficient  con- 
duet  of  the  affairs  of  the  city.  •  •  •  Any  officer  or  assistant, 
elected  or  appointed  by  the  council,  may  be  removed  from  office 
at  any  time  by  a  majority  vote  of  the  members  of  the  council, 
except  as  otherwise  provided  in  this  Act."  And  subdivision 
(C)  of  section  25  is  as  follows:  **A11  persons  subject  to  such 
civil  service  examination  shall  be  subject  to  removal  from  office 
or  employment  by  the  council  for  misconduct  or  failure  to  per- 
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form  their  duties  under  such  rules  and  regulations  as  it  may 
adopt,  and  the  chief  of  police,  chief  of  the  fire  department  or 
any  superintendent,  or  foremen  in  charge,  of  municipal  work 
may  peremptorily  suspend  or  discharge  any  subordinate  then 
under  his  direction  for  neglect  of  duty  or  disobedience  of  his 
orders,  but  shall,  within  twenty-four  hours  thereafter,  report 
such  suspension  or  discharge,  and  the  reason  therefor,  to  the 
superintendent  of  his  department,  who  shall  thereupon  affirm 
or  revoke  such  discharge  or  suspension,  according  to  the  facts. 
Such  employee  (or  the  officer  discharging  or  suspending  him) 
may,  within  five  daj's  of  such  ruling,  appeal  therefrom  to  the 
council,  which  shall  fully  hear  and  determine  the  matter.*' 
The  Metropolitan  Police  Law  (sees.  3304  to  3317,  inclusive. 
Rev.  Codes)  is  quite  similar,  in  its  provisions  relating  to  the 
appointment,  suspension  and  discharge  of  the  chief  of  police' 
and  of  members  of  the  police  force,  to  the  provisions  of  the 
Firemen's  Act,  as  respects  the  chief  and  members  of  the  city 
fire  department.  As  to  policemen,  this  court  has  held  that  the 
mode  of  their  suspension  or  removal  prescribed  by  the  Metro-' 
politan  Police  Law  obtains  under  the  commission  form  of  gov- 
ernment as  forcibly  as  under  the  aldermanic  form.  (State  ex 
rel.  McDonald  v.  Getckell,  51  Mont.  323,  152  Pac.  480;  State 
ex  rel.  Lease  v.  Wilkinson,  55  Mont.  340,  177  Pac.  401;  State' 
ex  rel.  Lease  v.  Wilkinson,  59  Mont.  327,  196  Pac.  878.)  These 
decisions  are  proper  in  their  interpretation  of  the  application 
of  the  Mietropolitan  Police  Law,  and  are  equally  applicable  to 
members  of  the  fire  department  under  the  Firemen's  Act;  but 
in  no  case  has  this  court  been  called  upon  to  differentiate  be- 
tween, members  of  the  police  or  fire  department  and  the  chiefs 
thereof  in  cities  operating  under  the  commission  form  of  gov-, 
emment.  We  think  there  is  a  clear  distinction  to  be  drawn 
between  members  and  chief  of  such  departments.  Both  the 
Firemen's  Act  and  City  Ordinance  No.  708  provide  for  the 
appointment  by  the  mayor,  with  the  advice  and  consent  of  the 
city  council,  of  the  fire  chief,  assistant  chief,  and  firemen,  dur- 
ing good  behavior  and  while  possessed  of  the  physical  ability 
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to  perform  their  duties,  while  the  Commission  Form  of  Govern- 
ment Act  makes  different  provision  as  regards  the  chief  of 
the  fire  department.  Members  are  unaffected,  and  as  to  theni 
the  provisions  of  the  general  law  are  applicable,  as  indicated 
by  the'  decisions  of  this  court  above  cited. 

**It  is  a  familiar  rule  of  construction  that,  when  a  power  is 
conferred  upon  a  municipal  corporation,  and  the  mode  in 
which  it  is  to  exercise  it  is  prescribed,  such  mode  must  be  pur- 
sued. 20  Am.  &  Bng.  Ency.  of  Law,  2d  ed.,  1142."  (Mc- 
Gillie  V.  Corby,  37  Mont.  249,  17  L.  R.  A.  (n.  s.)  1263,  95 
Pac.  1063.) 

When  a  power  is  conferred  upon  a  municipal  corporation 
[2]  and  the  mode  in  which  it  is  to  be  exercised  is  prescribed 
by  the  statute  or  an  independent  Act,  such  procedural  method 
must  be  followed.  (Carlson  v.  City  of  Helena,  39  Mont.  82, 
17  Ann.  Cas.  1233,  102  Pac.  39 ;  Shapard  v.  City  of  Missoula, 
49  Mont.  269,  270,  141  Pac.  544;  Stadler  v.  City  of  Helena; 
46  Mont.  128,  139,  127  Pac.  454,  458.) 

In  the  last  case  cited,  the  court  quoted  with  approval  from 
[3]  36  Cyc.  1151,  as  follows:  *'  'Where  there  is  one  statute 
dealing  with  a  subject  in  general  and  comprehensive  terms  and 
another  dealing  with  a  part  of  the  same  subject  in  a  more 
minute  and  definite  way,  the  two  should  be  read  together  and 
harmonized,  if  possible,  with  a  view  to  giving  effect  to  a  con- 
sistent legislative  policy;  but  to  the  extent  of  any  necessary 
repugnancy  between  them,  the  special  will  prevail  over  the  gen- 
eral statute.'     (36  Cyc.  1151.)" 

Section  19  of  the  Commission  Form  of  Government  Act  pro- 
vides, as  shown,  that  the  city  council  shall,  by  a  majority  vote, 
elect  certain  enumerated  officers,  including  the  chief  of  the 
fire  department.  No  tenure  of  office  is  prescribed,  and  the 
appointee  may  at  any  time  be  removed  by  a  majority  vote  of 
the  members  of  the  council.  No  qualifications  for  the  position 
are  mentioned,  nor  are  there  any  civil  service  requirements, 
The  city  council  may  elect  any  person  to  the  position  of  chief, 
without  restriction  other  than  as  to  his  citizenship.     Section  8 
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of  the  Commission  Form  of  Government  Act  provides  that  the 
general  laws  not  inconsistent  shall  be  applicable  in  cities  having 
adopted  such  Act,  and  that  ordinances  lawfully  passed  shall 
remain  in  force  until  altered  or  repealed,  but  since  the  subject 
of  the  appointment  and  removal  of  the  chief  of  the  fire  de- 
partment is  specially  provided  for  by  the  Commission  Form  of 
Government  Act  in  a  manner  different  than  that  required  by 
the  general  law  and  the  ordinances,  the  latter  must  both  be 
held  repugnant  to  the  extent  of  the  conflict.  A  new  and 
different  method  is  provided  under  the  Commission  Form  of 
Government  Act,  respecting  the  appointment  and  removal  of 
fire  chiefs,  and  its  provisions  upon  this  subject  are  exclusive. 
From  a  careful  consideration  of  the  language  employed  it 
[4]  appears  that  the  legislature  intended  to  make  the  office 
purely  a  political  one.  So  that  the  city  council  of  Helena 
was  legally  possessed  of  the  power  to  remove  the  plainjtiff 
from  his  office  as  chief  of  the  fire  department  at  the  time  it 
made  its  first  order  of  July  19,  1920,  and  by  virtue  thereof  he 
was  removed.  It  had  no  obligation  to  restore  him  to  the  roU 
of  members  of  the  fire  department,  but,  having  done  so,  from 
that  date  he  was  entitled  to  all  of  the  safeguards  afforded  to 
him  as  such  member,  under  the  provisions  of  the  Firemen's 
Act  and  City  Ordinance  No.  708.  Were  he  suspended  as  such 
member  by  the  mayor  under  the  provisions  of  the  Firemen's 
Act,  he  would  be  entitled  to  a  hearing  in  person  or  by  counsel 
at  the  next  meeting  of  the  city  council,  and,  if  not  accorded 
such  hearing,  would  automatically  be  reinstated  and  entitled  to 
his  usual  compensation  during  the  period  of  his  suspension. 
He  could  also  be  suspended  as  a  member  of  the  fire  depart- 
ment under  the  authority  of  the  Commission  Form  of  Gov- 
ernment Act — subdivision  (C)  of  section  25 — ^as  it  merely  pro- 
vides another  procedural  remedy  not  inconsistent  with  the 
general  law.  Having  been  suspended  with  express  reference  to 
thi6  statute,  he  was  entitled  to  &ave  his  appeal  heard  and 
acted  upon.  His  appeal  was  timely  made  from  the  order  of 
February  21,  1921,  suspending  him  as  a  member  of  the  fire 


62  Mont]  In  re  Slaqle.  49 

department,  and,  since  he  was  denied  a  hearing  thereon,  the 
order  suspending  him  was  of  no  effect.  He  is  still  a  member 
of  the  fire  department  of  the  city  of  Helena,  and  will  continue 
on  the  rolls  as  such  member  until  regularly  suspended  or  dis- 
charged. To  accomplish  his  suspension  or  discharge  the  law 
must  be  substantially  complied  with.  Since  the  order  sus- 
pending plaintiff  became  automatically  vacated  by  reason  of 

« 

failure  to  hear  his  appeal,  there  was  no  reason  for  the  issuance 
of  a  peremptory  writ  of  mandate. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Mb.  Chiep  Justice  Bbantly  and  Associate  Justices  Rey- 
nolds^ CooPEB  and  Holloway  concur. 

Rehearing  denied  January  16,  1922. 


In  Re  SLAGLB, 

(No.  4,967.) 
(Submitted  December  12,  1921.    Decided  December  21,  1921.) 

[202  Pac.  1117.] 

Aiiorneys — Disbarment — Unprofessional  Conduct — Retention  of 
Funds  of  Client — Reparation — Suspension  Deemed  Sufficient 
Punishment. 

1.  Where  an  attorney,  charged  with  failure  to  pay  over  promptly 
funds  to  his  client  collected  by  him,  confessed  his  delinquency,  had 
made  reparation  and  made  explanation  of  his  conduct,  suspension 
from  his  o€&ce  as  attorney  and  counselor  at  law  deemed  sufficient 
punishment. 

Proceeding  by  the  Attorney  General  for  the  disbarment  of 
ayde  Slagle. 

62  Mont.- 
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Wellington  2>.  RanMn,  Attorney  General,  representing  the 
State. 

Clyde  Slagle,  pro  se. 

Opinion:  PER  CURIAM. 

Original  proceeding  on  the  complaint  of  the  Attorney  Gen- 
[1]  eral  against  Clyde  Slagle,  an  attorney  and  counselor  at 
law  of  the  courts  of  Montana,  to  procure  his  disbarment.  In 
his  answer  the  accused  admitted  the  facts  constituting  the 
charge  substantially  as  alleged  in  the  complaint.  Final  hear- 
ing was  then  had  before  the  court;  service  by  a  referee  to 
take  testimony  being  deemed  unnecessary.  The  facts  thus  dis- 
closed, supplemented  by  an  explanatory  statement  by  the  ac- 
cused himself,  present  a  case  in  its  substantial  particulars  the 
same  as  that  presented  in  the  case  of  In  re  Jewell,  60  Mont. 
602,  201  Pac.  266.  The  court  has  concluded  that  the  course 
pursued  in  that  case  may  properly  be  pursued  in  the  instant 
one.  It  is  accordingly  ordered  that  Clyde  Slagle  be  suspended 
from  his  office  as  attorney  and  counselor  at  law  for  a  period 
of  ninety  days  from  this  date,  and  that,  at  the  expiration  of 
that  time,  he  may  be  restored  to  his  office  upon  paying  to 
the  clerk  of  this  court  the  casts  incurred  herein  and  present- 
ing to  the  court  satisfactory  proof  of  his  good  moral  char- 
acter in  the  meantime. 
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STATE  EX  BEL.  LALONDE,  Respondent,  v.  LEMKIE,  Justice 

OP  the  Peace,  Appelxant. 

(No.  4,520.) 
(Submitted  November  5,  1921.    Decided  December  21,  1921.) 

[202  Pac.  1109.] 

Appeal  and  Error — ProMbition — Order  Directing  Writ  to  Issue 
not  Appealahle. 

1.  Under  section  7098,  Bevised  Codes,  an  appeal  lies  from  the  final, 
or  formal,  judgment  granting  (or  denying)  a  peremptoiy  writ  of 
prohibition,  but  does  not  lie  from  an  order  entered  in  the  minutes 
of  the  district  court  directing  the  peremptory  writ  to  issue. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  W.  H. 
Poorman^  Judge. 

AppLiCA/noN  by  the  State,  on  the  relation  of  Octavia  La- 
londe,  for  a  Writ  of  Prohibition  against  A.  J.  Lemkie,  Justice 
of  the  Peace  of  Helena  Township,  of  Lewis  and  Clark  County. 
Prom  an  order  directing  peremptory  writ  to  issue  defendant 
appeals.    Dismissed. 

Cause  submitted  on  brief  of  Appellant. 

Mr.  8.  C.  Ford,  Attorney  (Jeneral,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Appellant. 

Opinion:  PER  CURIAM. 

On  October  29,  1919,  on  application  of  the  relatrix,  the 
[1]  district  court  of  Lewis  and  Clark  county  issued  an 
alternative  writ  of  prohibition  in  a  case  pending  before  de- 
fendant as  justice  of  the  peace,  entitled  ''State  of  Montana  v. 
Octavia  Ldlonde^*'  and  requiring  him  to  show  cause  on  the  fol- 
lowing day  why  he  should  not  be  restrained  absolutely  from 
retaining  jurisdiction  in  the  action  and  from  proceeding  fur- 
•  ther  therein.  Upon  defendant's  return  and  after  a  hearing 
thereon,  the  court  entered  an  order  in  its  minutes  directing  the 
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peremptory  writ  to  issue,  but  did  not  render  and  cause  to  be 
entered  a  final  judgment. 

By  reference  to  the  provisions  of  the  Revised  Codes  relating 
to  the  issuance  of  writs  of  mandamus  and  prohibition  (sections 
7213-7230),  it  will  be  found  that  the  application  in  each 
case  must  terminate  in  a  final  judgment  awarding  the  writ  or 
denying  it.  Section  7098  enumerates  the  judgments  and  .or- 
ders from  which  appeals  may  be  taken.  No  provision  is  made 
by  it  for  an  appeal  from  an  order  granting  or  denying  the 
peremptory  writ.  An  appeal  is  allowed  only  from  the  final 
judgment — ^that  is,  the  formal  judgment  by  which  the  ap- 
plication is  finally  determined.  The  effort  of  the  defendant  to 
bring  the  proceeding  into  this  court  for  review  by  appeal  from 
the  order  was  entirely  abortive.  The  attempted  appeal  is 
therefore  dismissed. 

Dismissed, 


FORESTVALE  CEMETERY  ASSOCIATION,  Respondent, 
V.  HELENA  CEMETERY  ASSOCIATION  et  al.,  De- 
FENDANTS;  WINTER,  Appellant. 

(No.  4,907.) 
(Submitted  November  6,  1921.    Decided  December  21,  1921.) 

[203  Pac.  359.] 

Eminent  Domain — Cemeteries — Private  Ownership — Public  Use, 

Eminent   Domain — Cemeteries — Iiandtf  of    Private    CJorporation   for   Profit 
may  be  Taken. 

1.  Heldf  that  land  owned  by  a  cemetery  association  organized  for 
profit  is  private  property,  which,  under  section  7333,  Revised  Codes 
of  1907,  may  be  taken  by  eminent  domain  for  public  cemetery 
purposes. 

Same — Lands  Used  for  Same  Public  Purpose  may  be  Taken,  Wben. 

2.  Under  the  rule  that  a  public  corporation  may   by  condemnation 

On  judicial   power  over   the   right   of   eminent   domain   as   to   ceme-* 
teries,  see  note  in  22  Ih  E.  A.  (n.  s.)   171. 
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take  propertj  of  an  individual  or  a  private  corporation  used  for  the 
same  public  purpose  as  that  for  which  it  is  sought  to  be  condemned, 
held,  that  unsold  lots  of  a  cemeterj  association  whose  corporate  ex- 
istence had  expired  and  ninety-nine  per  cent  of  whose  stock  was  held 
by  one  individual,  could  properly  be  acquired  by  eminent  domain  by 
a   corporation   for  public   cemetery   purposes. 

Appeal  from  District  Cowrt,  Lewis  cmd  Clark  Comity;  W.  H. 
Poonnan,  Judge, 

m 

Condemnation  Proceedings  by  the  Forestvale  Cemetery  As- 
sociation against  the  Helena  Cemetery  Association  and  others. 
Judgment  for  plaintiff,  and  defendant  Henry  Winter,  as  trus- 
tee and  personally,  appeals.    Affirmed. 

Mr,  Wellingion  D.  Rankin,  for  Appellant,  submitted  a  brief 
and  argued  the  cause  orally. 

Before  property  can  be  taken  by  eminent  domain  proceed- 
ings  it  must  appear:  First:  That  the  use  to  which  it  is  to  be 
applied  is  a  use  authorized  by  law.  Second:  That  the  taking 
is  necessary  to  such  use.  Third:  If  already  appropriated  to 
some  public  use,  that  the  public  use  to  which  it  is  to  be  applied 
is  a  more  necessary  public  use.     (Sec.  7334,  Rev.  Codes.) 

The  complaint  shows  on  its  face  that  the  land  in  question 
is  already  being  used  for  cemetery  purposes.  There  are  no 
facts  alleged  in  the  complaint  which  show  or  tend  to  show 
that  the  use  to  which  the  property  is  to  be  applied  is  a  more 
necessary  public  use  than  that  to  which  it  is  already  appropri- 
ated. It  is  merely  alleged  that  the  cemetery  is  now  operated 
for  private  profit  and  gain,  and  that  excessive  prices  are  be- 
ing charged  for  lots  therein.  Under  the  circumstances  dis- 
closed by  the  complaint  there  is  no  doubt  that  the  land  is 
already  appropriated  to  a  public  use.  (See  Wolf  or  d  v.  Crystal 
Lake  Cemetery  Assn,,  54  Minn.  440,  56  N.  W.  56;  Memphis 
State  Line  R.  Co,  v.  Forest  Hill  Cemetery  Co.,  116  Tenn. 
400,  94  S.  W.  69;  Farnem^n  v.  Mt.  Pleasant  Cemetery  Assn., 
135  Ind.  344,  35  N.  E.  271;  Evergreen  Cemetery  Assn.  v. 
Beecher,  53  Conn.  551,  5  Atl.  353;  Starr  Bwrying  Ground 
Assn.  V.  Nortli  Lane  Cemetery  Assn.,  77  Conn.  83,  58  Atl.  467 ; 
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Brown  v.  Maplewaod  Cemetery  Assn,,  85  Minn.  498,  89  N.  W. 
872.) 

The  fact  that  the  control  or  operation  of  the  cemetery  is  in 
private  individuals  and  the  fact  that  private  individuals  or  a 
corporation  are  deriving  profits  from  the  use  of  the  land  does 
not  deprive  it  of  its  character  as  a  public  use.  (Memphis 
State  Line  R.  Co.  v.  Forest  HiU  Cemetery  Co,,  supra,\  10  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  p.  1063;  10  Ruling  Case  Law, 
sec.  29;  20  0.  J.  556;  Spratt  v.  Helena  Power  Transmission 
Co.,  37  Mont.  60,  77,  94  Pac.  631;  Em^ry  v.  Littlejohn,  83 
Wash.  334,  Ann.  Cas.  1915D,  767,  145  Pac.  423 ;  State  v.  Supe- 
rior Court,  70  Wash.  486,  127  Pac.  104;  Ryan  v.  Louisville 
&  N.  Terminal. Co.,  102  Tenn.  Ill,  45  L.  E.  A.  303,  50  S.  W. 
744 ;  Butte,  A.  &  P.  Ry.  v.  Montana  U.  Ry.  Co.,  16  Mont.  504, 
523,  50  Am.  St.  Rep.  508,  31  L.  R.  A.  298,  41  Pac.  232.) 

Property  already  devoted  to  a  public  use  may  not  be  taken 
for  another  public  use  when  to  do  so  would  do  away  with  a 
former  use,  and  such  property  may  not  be  taken  for  the  same 
use.  (Starr  Burying  Oround  Assn.  v.  North  Lane  Cemetery 
Assn.,  77  Conn.  83,  58  Atl.  467;  Kanawha  Cent.  Ry.  Co.  v. 
Brown,  71  W.  Va.  738,  77  S.  B.  360;  State  ex  rel.  Harbor 
Boom  Co.  V.  Superior  Court,  Pacific  County,  65  Wash.  129, 
117  Pac.  755;  Butte,  A.  &  P.  Ry.  Co.  v.  Montana  U.  Ry.  Co., 
16  Mont.  504,  537,  50  Am.  St.  Rep.  508,  31  L.  R.  A.  298, 
41  Pac.  232.) 

The  fact  that  the  present  owners  are  not  properly  caring 
for  the  lots  already  sold — and  which  are  not  the  subject  of 
these  proceedings — cannot  add  to  the  plaintiff's  right  to  con- 
demn the  unused  portion  of  the  cemetery.  (Roundtree  v. 
Hutchinson,  57  Wash.  414,  27  L.  R.  A.  (n.  s.)  875,  107  Pac. 
345 ;  Tracy  v.  Bittle,  213  Mo.  302,  15  Ann.  Cas.  167,  112  S.  W. 
45,  49;  Bitney  v.  Grim,  73  Or.  257,  144  Pac.  490.)  The  lot 
owners,  if  they  have  proper  cause  for  complaint,  may  seek 
relief  in  equity.  (Houston  Cemetery  Co.  v.  Drew,  13  Tex. 
Civ.  536,  36  S.  W.  802;  Clark  v.  Rahway  Cemetery,  69  N.  J. 
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Eq.   636,  61  Atl.  261;  Brown  v.  Maplewood  Cemetery  Assn., 
85  Minn.  498,  89  N.  W.  872.) 

Messrs.  Ounn,  Bosch  &  Hall  and  Mr,  Edward  Horsky,  for 
Respondent,  submitted  a  brief;  Mr,  E.  M.  Rail  argued  the 
cause  orally. 

The  cemetery  property  in  question  is  not  devoted  to  a 
public  use.  {Board  of  Health  v.  Van  Hoesen,  87  Mich.  533, 
14  L.  R.  A.  114,  49  N.  W.  894;  Fork  Ridge  Baptist  Cemetery 
,As$n.  V.  Redd,  33  W.  Va.  262,  10  S.  E.  405 ;  Matter  of  Deans- 
ville  Cemetery  Assn.,  66  N.  Y.  569,  23  Am.  Rep.  86;  Evergreen 
Cemetery  Assn,  v.  Beecher,  53  Conn.  551,  5  Atl.  353;  see,  also, 
Brown  v.  Oerald,  100  Me.  351,  109  Am.  St.  Rep.  526,  70 
L.  R.  A.  472,  61  Atl.  785;  Fallsbnrg  Power  &  Mfg,  Co,  v. 
Alexander,  101  Va.  98,  99  Ain.  St.  Rep.  855,  61  L.  R.  A.  129, 
43  S.  E.  194.)  While  the  general  rule  is  well  settled  that 
property  held  for  a  public  use  may  be  taken  for  a  more  neces- 
sary public  use,  but  ''cannot  be  taken  to  be  used  for  the  same 
purpose  in  the  same  manner,"  this  general  rule  does  not  apply 
where  it  is  taken  for  the  same  purpose,  but  to  be  used  in  a 
different  manner.  (Lewis  on  Eminent  Domain,  3d  ed.,  in  sec. 
440;  20  C.  J.,  p.  600;  7w  re  City  of  Brooklyn,  143  N.  Y.  596, 
26  L.  R.  A.  270,  38  N.  E.  983 ;  Shiel  v.  Walker,  114  Mo.  App. 
521,  90  S.  W.  124;  Batch  v.  County  Commissioners,  103  Mass. 
106;  Edwards  v.  Stonington  Cemetery  Assn.,  20  Conn.  466.) 

Appellant  contends  that  the  fact  that  those  in  control  of  the 
cemetery  are  deriving  a  profit  from  the  use  of  the  land  does 
not  deprive  it  of  its  character  as  a  public  use.  It  is  true 
that  if  the  property  of  a  corporation  or  individual  is  appro- 
priated to  a  public  use  the  mere  fact  that  the  owners  of 
the  property  may  incidentally  derive  profit  therefrom  does  not 
deprive  it  of  its  character  as  a  public  use.  In  other  words, 
the  rule  of  law  as  here  stated  by  appellant  is  correct,  pro- 
vided the  property  used,  and  out  of  which  the  owner  may 
derive  a  profit,  is  controlled  and  regulated  by  law,  so  that  the 
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''general  public  have  the  right  to  a  definite  and  fixed  use  of 
the  property,  not  as  a  mere  matter  of  favor  or  by  permission 
of  the  owner,  but  as  a  matter  of  right."  The  cases  and 
text-books  cited  in  appellant's  brief  relate  to  ownership  of 
property  so  limited  and  controlled  by  law,  and  not  to  a  corpo- 
ration holding  property  like  the  Helena  Cemetery  Association, 
or  those  who  have  been  operating  and  controlling  its  property 
since  the  death  of  such  association. 

MB.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

This  action  was  instituted  by  the  plaintiff  in  the  district 
court  of  Lewis  and  Clark  county,  to  condemn  certain  described 
real  estate  fqr  use  as  a  public  cemetery.  Issue  being  joined, 
the  cause  was  regularly  heard,  and  the  court  adjudged  the 
right  of  condemnation,  and  appointed  commissioners  to  ap- 
praise the  property.  The  defendants,  the  Helena  Cemetery 
Association,  Henry  Winter,  as  one  of  its  trustees,  and  Henry 
Winter  personally,  have  appealed. 

It  appears  that  the  plaintiff  ia  incorporated  under  Chapter 
18  of  the  Session  Laws  of  1905  (sees.  4237  to  4270,  inclusive, 
of  the  Revised  Codes,  1907),  and  Acts  amendatory  thereof,  for 
the  purpose  of  procuring,  holding  and  disposing  of  land  to  be 
used  exclusively  as  a  public  cemetery.  The  defendant  com- 
pany was  incorporated  for  profit  in  1890,  under  Chapter  25, 
Laws  of  the  Fifth  Division  of  the  Compiled  Statutes  of  Mon- 
tana of  1887  (sees.  446-495,  inclusive),  for  a  term  of  twenty 
years,  and  engaged  in  operating  a  cemetery  upon  the  prop- 
erty in  question.  On  the  4th  of  August,  1910,  the  corporate 
life  of  the  defendant  Helena  Cemetery  Association  expired  by 
operation  of  law,  and  has  never  been  extended.  The  defend- 
ants other  than  the  Helena  Cemetery  Associati6n  were  directors 
of  the  corporation  at  the  time  of  the  expiration  of  its  cor- 
porate life,  or  were  subsequently  elected  as  directors,  or  were 
the  holders  of  all  of  the  outstanding  capital  stock  of  the  Helena 
Cemetery  Association.'    The  affairs  of  the  defendant  corpora- 
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tion  have  never  been  concluded.  Henry  Winter  has  acquired 
more  than  ninety-nine  per  cent  of  all  of  the  stock  of  the  corpo- 
ration,  and  has  been  running  the  cemetery  as  his  own  private 
property  for  profit.  Over  1,700  burial  lots  in  the  cemetery 
have  been  sold,  most  of  which  were  sold  upon  the  endowment 
plan,  and  it  is  averred  that  proper  and  necessary  care  of 
such  lots  has  not  been  provided.  It  appears  further  that  the 
defendants,  without  reason  or  justification,  have  increased  the 
prices  of  unsold  lots,  and  that  the  prices  now  exacted  therefor 
are  unreasonable  and  exorbitant.  The  unsold  lots  embraced 
within  the  tract  of  land  described  are  the  subject  of  this  ac- 
tion. 

The  only  question  involved,  and  that  which  is  determinative 
[1]     of  the  case,  is  the  plaintiff's  right  of  condemnation. 

The  general  incorporation  laws  under  which  the  defendant 
association  was  organized  authorizes  the  formation  of  corpora- 
tions for  the  purpose  of  carrying  on  general  business  enter- 
prises named,  cemeteries  not  being  included  therein.  However, 
the  matter  of  the  incorporation  of  the  defendant  corporation 
becomes  unimportant,  since  it  is  alleged  and  admitted  that  its 
corporate  life  expired  by  operation  of  law,  and  has  never  been 
renewed  nor  extended;  and  it  appears  that  certain  of  the  de- 
fendants have  assumed  to  exercise  ownership,  conduct  its  busi- 
ness and  affairs,  and  act  as  its  officers  or  trustees. 

Both  before  and  since  the  cessation  of  the  defendant  associa- 
tion's corporate  existence,  its  business  and  property  used  in 
connection  therewith  must  be  considered  wholly  private  in 
nature,  so  that  the  land  sought  to  be  condemned  is  private 
property.  AS  such  it  may  be  taken  by  eminent  domain.  (Sec. 
7333,  Rev.  Codes.) 

The  law  under  which  the  plaintiff  corporation  was  organized 
has  been  amended  in  certain  particulars  by  Chapter  128, 
Laws  of  1909,  Chapter  99,  Laws  of  1911,  and  Chapter  65, 
Laws  of  1919.  By  it  cemetery  associations  are  specially  pro- 
vided for,  and  given  perpetual  existence.  They  are  eleemosy- 
nary institutions,  authorized  by  the  law  to  function  without 
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profit,  and  in  which  all  the  people  are  interested.  The  land  ac- 
quired by  them  must  be  held  and  used  exclusively  for  a  ceme- 
tery. They  are  open  to  all  classes  of  people;  their  records 
are  public,  and  the  lands  acquired  by  them  can  be  used  for 
no  purpose  other  than  the  burial  of  the  dead.  Their  property 
is  exempt  from  all  public  taxes  and  assessments,  and  section 
4240,  Revised  Codes,  as  amended  by  Chapter  99,  Laws  of  1911, 
expressly  confers  upon  them  the  right  of  eminent  domain  to 
acquire  private  property  to  be  used  exclusively  as  a  cemetery. 
From  a  consideration  of  these  statutory  provisions,  we  think  it 
is  plain  that  the  plaintiff  is  vested  with  the  right  of  acquiring 
private  property  by  condemnation  proceedings  for  use  as  a 
cemetery,  and  that  this  right  extends  to  the  lands  in  contro- 
versy. 

But  it  is  argued  by  defendants'  counsel  that  the  lands  sought 
[2]  to  be  acquired  are  already  devoted  to  a  public  use,  and 
therefore  may  not  be  taken  by  the  plaintiff  in  the  exercise 
of  eminent  domain.  In  support  of  his  contention,  counsel  cites 
Wolford  V.  Crystal  Lake  Cemetery  Assn.,  54  Minn.  440,  56 
N.  W.  56 ;  Memphis  State  Line  R.  Co,  v.  Forest  Hill  Cemetery 
Co.,  116  Tenn.  400,  94  S.  W.  69;  Farneman  v.  Mt.  Pleasant 
Cemetery  Assn.,  135  Ind.  344,  35  N.  E.  271 ;  Evergreen  Ceme- 
tery Assn.  V.  Beecher,  53  Conn.  551,  5  Atl.  353;  Evergreen 
Cemetery  Assn.  v.  City  of  New  Haven,  43  Conn.  234,  21  Am. 
Rep.  643;  Starr  Burying  Ground  Assn.  v.  North  Lane  Ceme- 
tery Assn.,  77  Conn.  83,  58  Atl.  467 ;  and  Brown  v.  Maplewood 
Cemetery  Assn.,  85  Minn.  498,  89  N.  W.  872. 

These  cases  are  all  clearly  distinguishable,  and  the  application 
thereof  to  the  case  before  us  might  be  considered  meritorious 
were  the  property  of  the  defendants  owned  and  used  by  a  pub- 
lic corporation  such  as  the  plaintiff;  but  they  are  without  force 
as  applied  to  the  defendant's  property,  which,  save  as  to  the 
burial  lots  already  sold,  is  private  property,  and  may  be  used 
for  any  purpose.  There  is  nothing  whatsoever  to  prevent  the 
defendants  from  using  the  property  in  question  (unsold  lots) 
for  agriculture,  pasture,  town  lots  or  any  other  purpose  they 
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may  see  fit.  They  are  at  liberty  to  discontinue  the  sale  of 
burial  lots  at  any  time,  and  to  utilize  the  portion  of  their  prop- 
erty unsold  as  they  may  wish.  The  friends  and  relatives  of 
numerous  persons  are  interred  within  the  tract  now  devoted 
to  cemetery  purposes,  and  it  would  appear  most  desirable  to 
continue  its  use  as  a  burying  ground,  so  as  to  keep  the  sepul- 
chres in  a  collective  group  and  permit  the  betterment  and 
improvement  of  the  grounds.  It  is  not  proposed  by  the  plain- 
tiff to  disturb  the  remains  of  those  now  buried,  but  rather  to 
include  the  lots  now  sold  and  occupied  with  the  tracts  herein 
involved,  as  a  public  cemetery;  so  that,  as  to  the  particular 
tract,  the  public  has  a  particular  and  vital  interest.  The  use 
to  which  the  property  involved  is  now  being  devoted  does  not 
change  its  private  character. 

The  rule  applicable  does  not  prevent  the  taking  by  the 
state  or  a  public  corporation,  of  property  owned  by  an  individ- 
ual or  private  corporation  used  for  the  same  public  purpose. 
(Lewis  on  Eminent  Domain,  3d  ed.,  sec.  440;  20  C.  J.  600.) 

The  judgment  is  affirmed. 

Affirmed. 

Mb.  Chibp  Justice  Bra^ntly  and  Associate  Justices  Rey- 
nolds, Cooper  and  Holloway  concur. 
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AL.,  Respondents. 

(No.  4,983.) 
(Submitted   December   12,   1921.    Decided   December   24,   1921.) 

[203  Pac.  860.] 

Supervisory  Control — Estates  of  Deceased  Persons — Foreign 
Heirs — Distribution — Determination  of  Heirship — Condition 
Precedent  to  Decree — Attorney  and  Client — Appeara/nce — 
Nonappealable  Orders. 

Supervisory  Control — Writ  Lies,  When. 

1.  The  writ  of  supervisory  control  is  in  the  nature  of  a  summary 
appeal,  and  will  issue  only  when  there  is  no  plain,  speedy  or  ade- 
quate remedy  at  law  by  appeal  or  other  constitutional  writ. 

Estates   of  Deceased  Persons  —  Distribution — ^Heirs  —  Notice   of   Hearing 
Necessary. 

2.  Where  notice  of  the  hearing  of  a  petition  for  the  distribution  of 
an  estate  was  not  served  upon  an  heir  as  required  by  section  7670, 
the  decree  rendered  in  the  proceeding  did  not  foreclose  her  rights  as 
an  heir. 

Same — Distribution — Attorney  and  Client — Appearance   of  Unlicensed  At- 
torney Noncffectual. 

3.  An  attempted  appearance  for  a  foreign  heir  by  an  attorney  re- 
siding in  another  state  who  had  not  been  licensed  to  practice  in  this 

'  state  either  generally  or  specially,  by  means  of  a  letter  to  the  dis- 
trict court  stating  that  he  appeared  in  behalf  of  the  heir  and  that 
notice  in  the  proceeding  be  served  upon  him,  amounted  to  no  ap- 
pearance and  did  not  estop  the  heir  from  attacking  the  decree  for 
want  of  notice. 

Same — Distribution — Heirs — Authority   of   Attorney   must   be   in   Writing. 

4.  Under  section  7671,  Revised  Codes  of  1907,  an  attorney  claiming 
a  right  to  appear  in  behalf  of  an  heir  at  a  proceeding  to  determine 
heirship  must  file  written  evidence  of  his  authority  to  so  appear, 
otherwise  the  heir  is  not  barred  from  questioning  the  jurisdiction 
of  the  court  to  render  the  decree. 

Same  —  Distribution  —  Foreign    Heirs  —  Determination    of    Heirship    Pre- 
requisite to   Valid  Decree. 

5.  While  ordinarily  proceedings  to  determine  heirship  under  section 
7670,  Revised  Codes  of  1907,  are  not  necessary  as  a  condition  prece- 
dent to  the  distribution  of  an  estate,  yet  where  a  person  claiming 
to  be  an  heir  is  a  resident  of  a  foreign  country,  the  court  must, 
under  section  7673,  Revised  Codes  of  1907,  determine  the  question 
of  heirship  as  provided  in  sections  7670-7672,  before  decreeing 
distribution. 
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Same  —  Decree  —  Motion  to  Vacate  —  Order  Nonappealable  —  Supervisorj 
Control. 

6.  An  erroneous  order  overruling  a  motion  to  vacate  a  decree  of  dis- 
tribution of  an  estate  not  being  an  appealable  one,  and  relatriz  not 
having  any  other  plain,  speedy  and  adequate  remedy,  supervisory 
control  lies  to  annml  the  order. 

Original  application  for  Writ  of  Supervisory  Control  by  the 
State  of  Montana,  on  the  relation  of  Rosie  Rubin,  against 
the  District  Court  of  the  Thirteenth  Judicial  District  in  and 
for  the  County  of  Yellowstone,  and  Robert  C.  Stong,  a  judge 
thereof.    Writ  issued. 

Messrs.  Walda  (fe  Cunningham,  for  Relatrix,  submitted  a 
brief ;  Mr.  Arthur  J.  Cunningham  argued  the  cause  orally. 

Mr.  Ghiy  C.  Derry,  for  Respondents,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 


This  is  an  original  application  for  a  writ  of  supervisory  con- 
trol. In  response  to  an  order  to  show  cause,  the  respondents 
appeared  by  answer,  but  no  issue  of  fact  is  raised  thereby.  On 
the  argument,  counsel  for  respondents  stated  that  *'the  facts 
alleged  by  the  relator  may  be  admitted  as  true." 

It  appears  that  one  Louis  Rosenberg  died  in  Yellowstone 
county  on  or  about  November  9,  1918,  and  thereafter,  on  De- 
cember  16,  1918,  letters  of  administration  were  regularly  issued 
to  Jennie  Rosenberg,  widow  of  the  deceased,  by  the  district 
court  of  Yellowstone  county.  On  January  29,  1920,  during 
the  course  of  the  administration,  a  petition  to  determine  heir- 
ship was  filed  by  one  David  Rosenberg,  alleging  himself  to  be 
a  brother  of  the  deceased,  wherein  he  asked  for  an  order  re- 
quiring all  persons  to  appear  and  exhibit  their  claims  of  heir- 
ship for  a  determination  by  the  court  to  whom  distribution 
of  the  estate  should  be  made.    Thereupon  the  court  entered  an  i 

order  directing  the  clerk  to  cause  notice  to  be  served  upon  all 
persons,  named  or  not  named,  who  had  or  claimed  any  interest 
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in  the  estate,  to  appear  before  the  court  on  May  1,  1920,  and 
exhibit  their  respective  claims  of  heirship,  ownership  or  inter- 
est in  the  estate.  On  the  same  day  the  clerk  issued  notice 
to  Jennie  Rosenberg,  administratrix,  and  to  her  personally, 
citing  her  and  all  other  persons  not  named  who  had  or  claimed 
any  interest  in  the  estate,  to  appear  before  the  court  on  May  1, 

1920,  and  exhibit  their  respective  claims.  This  notice  was 
served  by  the  sheriflf  of  Yellowstone  county  upon  Jennie  Rosen- 
berg alone,  both  in  her  representative  capacity  and  personally. 
No  other  service  of  notice  was  made,  by  publication  or  other- 
wise. On  December  20,  1920,  one  William  E.  Collins  forwarded 
to  Billings  a  writing  said  to  be  executed  on  behalf  of  the  rela- 
trix  in  the  matter  of  the  estate,  which  was  filed,  reading  as  fol- 
lows: 

'* State  of  Montana,   Surrogate's  Court,  Yellowstone   County. 

*'In  re  Louis  Rosenberg,  Deceased. 

"Please  take  notice  that  I  appear  herein  in  behalf  of  Rosie 
Rosenberg,  mother  of  the  deceased,  and  Saul,  David,  and  Sam 
Rubin,  first  cousins  of  the  deceased,  and  that  I  hereby  request 
that  notice  of  all  proceedings  be  given  to  me  and  copies  of  all 
papers  served  upon  me  in  the  matter  of  this  estate  at  my  office 
83  given  below. 

**  William  E.   Collins^ 
'*165  Broadway,  New  York,  N.  Y. 

''New  York,  N.  Y.  December  3,  1920. 

**To  the  Surrogate  of  Yellowstone  County,  Montana." 

On  January  3,  1921,  pursuant  to  stipulation  between  Jennie 
Rosenberg  and  David  Rubin,  a  decree  was  entered  establishing 
Jennie  Rosenberg  to  be  the  only  heir  of  the  deceased,  and  as 
fiuch  the  only  person  entitled  to  his  estate.     On  January  7, 

1921,  Jennie  Rosenberg,  as  administratrix,  filed  her  final  ac- 
count and  petition  for  distribution  in  the  matter  of  the  estate. 

'  On  January  15,  1921,  Arthur  J.  Cunningham,  as  one  of  the 

attorneys  for  Rosie  Rubin,  filed  his  verified  petition  in  the 
matter  of  the  estate,  wherein  it  is  alleged  on  information  and 

I  belief  that  .Rosie  Rubin  is  the  mother  of  the  deceased,  and  as 
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such  entitled  to  a  share  in  the  estate  and  praying  that  hearing 
on  the  final  account  and  petition  for  distribution  of  the  ad- 
ministratrix be  postponed  until  such  time  as  Rosie  Rubin 
should  be  able  to  present  proof  in  support  of  her  claim.  This 
latter  petition  appears  to  have  been  heard  on  January  17, 
1921,  and  asked  for  a  reinstatement  of  her  petition  filed  on 
order  of  final  distribution  of  the  estate.  Upon  evidence  intro- 
duced, the  petition  for  postponement  of  the  hearing  was  denied, 
the  final  account  of  the  administratrix  allowed  and  approved, 
and  final  distribution  of  the  estate  ordered.  By  decree  entered 
on  that  date  the  residue  of  the  estate  was  distributed  to  Jennie 
Paul,  nee  Rosenberg,  and  thereafter,  on  January  26,  1921,  she 
was  discharged  as  administratrix  of  the  estate.  On  January 
27,  1921,  relatrix  filed  a  motion  supported  by  afiidavit  for  an 
order  setting  aside  and  vacating  the  decree  of  final  distribu- 
tion of  the  estate,  and  on  the  day  following  filed  a  motion  for 
an  order  setting  aside  and  vacating  the  decree  of  heirship  en- 
tered therein  on  January  3,  1921.  Both  of  these  motions  were 
by  the  court  denied  on  January  29,  1921.  On  March  5,  1921, 
the  relatrix  again  moved  the  court  to  set  aside  and  vacate  the 
decree  of  distribution,  and  the  order  discharging  the  adminis- 
tratrix, and  asked  the  court  to  reinstate  the  administratrix, 
require  her  to  furnish  a  new  bond  as  such,  and  permit  the  rela- 
trix to  present  objections  to  the  distribution  of  the  estate  to 
Jennie  Paul,  nee  Rosenberg.  On  April  18,  1921,  this  motion 
was  by  the  court  granted,  Jennie  Paul  reinstated  as  administra- 
trix upon  the  filing  of  a  new  bond  in  the  sum  of  $2,500,  and 
the  relatrix  granted  four  months'  time  within  which  to  present 
proof  of  her  right  as  an  heir  to  a  distributive  share  of  the 
estate.  Thereafter,  on  April  21,  1921,  Jennie  Paul,  nee  Rosen- 
berg, filed  a  motion  to  vacate  and  set  aside  the  last  order  men- 
tioned, and  on  June  18,  1921,  the  court  made  an  order  sus- 
taining this  motion,  and  vacating  and  setting  aside  its  former 
order  of  April  21,  1921.  Thereafter,  on  July  5,  1921,  the 
relatrix  filed  another  motion  for  an  order  setting  aside  the 
decree,  of  heirship  of  June  3,  1921,  and  another  motion  for  an 
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order  vacating  and  setting  aside  the  order  entered  June  18, 
1921,  and  asked  for  a  reinstatement  of  her  petition  filed  on 
March  5,  1921,  for  a  reopening  of  the  administration  of  the 
estate.    These  motions  were  by  the  court  denied. 

At  the  outset  question  arises  as  to  whether  this  is  a  proper 
[1]  ease  for  the  exercise  of  supervisory  control.  *'The  writ 
of  supervisory  control  is  in  the  nature  of  a  summary  appeal, 
and  the  last  refuge  whereby  relief  may  be  had.  It  will  issue 
only  when  there  is  no  other  plain,  speedy,  or  adequate  remedy 
at  law  by  appeal  or  other  constitutional  writ."  {State  ex  rel. 
Peel  V.  District  Court,  59  Mont.  505,  197  Pac.  741.) 

Relatrix's  rights  as  an  heir  were  not  foreclosed  by  the  decree 
[2-4]  of  heirship,  as  service  of  notice  was  not  made  as  re- 
quired by  the  statute,  i.  e,,  **in  the  same  manner  as  a  summons 
in  a  civil  action.''  (Sec.  7670,  Rev.  Codes  1907.)  And  the 
attempted  appearance  in  the  matter  of  the  estate  by  William 
E.  Collins,  as  attorney  for  the  relatrix,  did  not  alter  the  situa- 
tion, for  in  legal  effect  it  amounted  to  no  appearance  at  all. 
The  paper  filed  had  no  more  force  nor  effect  than  if  there  had 
been  filed  with  the  clerk  of  the  court  a  copy  of  the  **  Billings 
Gazette,''  **a  daily  newspaper  making  comment  concerning 
proceedings  in  the  matter  of  the  estate."  It  is  not  such  an  in- 
strument as  is  entitled  to  recognition  or  place  under  our  pro- 
bate procedure,  and,  having  been  filed  by  one  alleging  himself 
to  be  an  attorney,  but  who  was  not  licensed  to  practice  law  in 
this  state,  either  generally  or  specially,  was  wholly  ineffectual 
for  any  purpose.  (Sec.  6385,  Rev.  Codes,  as  amended  by 
Chapter  13,  Laws  1911 ;  and  see  North  Laramie  Land  Co,  v. 
Hoffman,  26  Wyo.  327,  184  Pac.  226.) 

Again,  written  evidence  of  the  attorney's  authority  to  appear 
was  not  filed,  as  required  on  appearance  in  proceedings  to  de- 
termine heirship  (sec.  7671,  Rev.  Codes),  so  that  the  decree  of 
heirship  may  be  wholly  disregarded  so  far  as  the  relatrix  is 
concerned.  But  what  is  the  effect  of  the  decree  of  distribution 
of  the  estate  and  the  order  discharging  the  administratrix,  and 
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is  the  relatrix  entitled  to  have  her  rights  determined  in  heir- 
ship proceedings) 

I  Section  7673  of  the  Revised  Codes,  as  amended  by  Chapter 

[6]     54  of  the  Laws  of  1913,  provides  in  part:  **Upon  the 

I  final  settlement  of  the  accounts  of  the  executor  or  administra- 

tor, or  at  any  subsequent  time,  upon  the  application  of  the  ex 
ecutor  or  administrator,  or  of  any  heir,  legatee,  or  devisee,  the 
court  or  judge,  must  proceed  to  distribute  the  residue  of  the 
estate  in  the  hands  of  the  executor  or  administrator,  if  any, 
among  the  persons  who  by  law  are  entitled  thereto.  •  •  • 
Provided,  that  whenever  it  appears  from  the  records  or  files  of 
an  estate  under  course  of  administration,  that  any  of  the  per- 
sons claiming  to  be  heirs,  or  claiming  a  right  to  share  in  said 
estate,  are  nonresidents  of  the  United  States,  then  a  proceeding 
to  determine  their  rights  shall  be  had  under  tlj  provisions 
and  as  provided  for  in  sections  7670,  7671,  and  7672  of  the 
Revised  Codes  with  reference  to  the  determination  of  heirship.*^ 
Ordinarily  proceedings  to  determine  heirship  under  section 
7670,  Rev.  Codes,  are  not  necessary  as  a  condition  precedent  to 
distribution  of  an  estate  (sec.  7670,  Rev.  Codes;  In  re  Ox- 
chart's  Estate,  78  Cal.  109,  20  Pac.  367;  In  re  Davis'  Estate, 
27  Mont.  490,  71  Pac.  757)  but  in  this  instance  a  different 
rule  must  be  applied;  it  appearing  from  the  files  and  records 
of  the  estate  that  a  person  claiming  to  be  an  heir  or  claiming 
a  right  in  the  estate  is  a  nonresident  of  the  United  States. 
When  such  facts  are  disclosed  from  the  files  and  records,  it  is 
mandatory  upon  the  court  under  the  amendatory  provisions  of 
section  7673  of  the  Revised  Codes  to  determine  the  right  of 
such  person  **  under  the  provisions  and  as  provided  for  in  sec- 
tions 7670,  7671  and  7672  of  the  Revised  Codes  with  reference 
to  the  determination  of  heirship."  The  relatrix,  on  making 
appearance  in  advance  of  the  decree  of  distribution,  was  not 

(required  to  furnish  and  file  written  evidence  of  the  authority 
of  her  attorneys,  as  in  proceedings .  for  the  determination  of 
heirship.  She  appeared  by  counsel,  as  she  was  rightfully  en- 
titled to  do. 

62  Mont. — 6 
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Arthur  J.  Cunningham,  one  of  her  attorneys,  on  January  15, 
1921,  made  and  filed  a  verified  petition  in  the  matter  of  the 
estate,  asking  a  postponement  of  final  distribution,  and  alleged 
on  information  and  belief  that  Rosie  Rubin  is  the  mother  of 
the  deceased,  Louis  Rosenberg,  and  as  such  entitled  to  a  share 
in  his  estate,  and  that  she  resides  in  Stanislau,  Galicia,  Poland. 
This  petition  was  heard  on  January  17,  1921,  and  evidence 
taken  in  support  thereof  in  advance  of  the  decree  of  distribu- 
tion, which  was  made  and  entered  on  that  date.  Later,  on 
January  27,  1921,  she  appeared  through  her  attorneys  by 
motion  to  set  aside  the  decree  of  distribution,  and  again  on 
January  28,  1921,  by  motion  to  set  aside  and  vacate  the  decree 
of  heirship  entered  on  January  3,  1921.  These  motions  being 
denied,  she  again  appeared  through  her  attorneys  on  March  5, 
1921,  and  filed  another  motion  to  set  aside  the  decree  of  distri- 
bution, which  was  by  the  court  sustained  on  April  18,  1921. 
The  decree  of  distribution  was  vacated,  and  Jennie  Paul,  nSe 
Rosenberg,  reinstated  as  administratrix  of  the  estate  upon  the 
filing  of  a  new  bond  in  the  sum  of  $2,500.  Thus  the  court 
evinced  disposition  to  rectify  its  error  committed  by  the  entry 
of  the  decreee  of  distribution  on  January  17,  1921;  it  thereto- 
fore appearing  from  the  files  and  records  that  Rosie  Rubin 
claimed  a  share  of  the  estate  as  the  mother  of  the  deceased, 
and  that  she  was  a  nonresident  of  the  United  States.  In  view 
of  such  facts,  the  order  of  April  18,  1921,  was  entirely  proper, 
and  the  estate  should  have  been  kept  open  and  unsettled  for  a 
reasonable  time  or  until  after  a  determination  of  heirship  in 
accordance  with  the  provisions  of  the  statute.  Thereafter, 
however,  on  June  18,  1921,  the  court  sustained  a  motion  to  set 
aside  its  order  dated  April  18,  1921,  and  restored  to  former 
status,  with  full  force  and  effect,  the  decree  of  distribution 
made  and  entered  on  January  17,  1921.  On  July  5,  1921,  the 
relatrix  again  interpased  and  filed  two  additional  motions,  one 
to  set  aside  the  decree  of  heirship  entered  January  3,  1921,  and 
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the  other  to  set  aside  the  order  of  June  18,  1921,  both  of  which 
were  by  the  court  denied. 

The  orders  made  overruling  the  motions  to  vacate  the  de- 
[6]  cree  of  distribution  are  not  appealable.  {In  re  Kelly's 
Estaie,  31  Mont.  356,  78  Pac.  579,  79  Pac.  244.) 

In  determining  the  question  of  the  right  to  appeal  from  an 
order  refusing  to  vacate  a  decree  of  distribution  and  order 
settling  an  administrator's  account  in  the  case  last  cited,  this 
court  said:  **It  has  been  uniformly  held  that  an  appeal  from 
an  order  of  the  character  of  those  before  us  cannot  be  sus- 
tained unless  the  orders  are  specifically  enumerated  in  the 
statute.'' 

The  statute  (subdivision  3  of  section  7098,  Revised  Codes), 
in  providing  a  right  of  appeal  in  matters  of  probate,  allows 
the  same  in  the  following  instances:  **From  a  judgment  or 
order  granting  or  refusing  to  grant,  revoking  or  refusing  to 
revoke,  letters  testamentary,  or  of  administration,  or  of 
guardianship;  or  admitting  or  refusing  to  admit  a  will  to 
probate,  or  against  or  in  favor  of  the  validity  of  a  will, 
or  revoking  the  probate  thereof;  •  •  •  or  refusing,  al- 
lowing, directing,  the  distribution  •  •  •  of  an  estate, 
or  any  part  thereof.  •  •  •  ''In  construing  this  stat- 
ute, this  court  has  said:  **The  foregoing  enumerates  all 
the  cases  in  which  an  appeal  may  be  taken  to  this  court 
from  the  district  court  in  probate  proceedings,  and  an 
order  refusing  to  vacate  a  decree  of  distribution  and  settle- 
ment of  final  account  is  not  one  of  them.''  {In  re  Kelly's 
Estate,  supra.)  It  has  been  further  held  that  **An  appeal 
is  authorized  by  statute  only,  and,  unless  the  judgment  or 
order  which  it  is  sought  to  have  reviewed  in  this  mode  falls 
fairly  within  the  enumeration  of  appealable  orders  or  judg- 
ments made  by  the  statute,  the  appeal  does  not  lie."  {In  re 
Tuohy's  Estate,  23  Mont.  305,  58  Pac.  722.) 

It  is  clear,  therefore,  that  the  relatrix  had  no  remedy  by 
appeal  from  the  order  of  June  18,  1921,  reinstating  the  decree 
of  distribution,  as  it  is  not  one  of  the  enumerated  appealable 
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orders  mentioned  in  the  statute.  In  making  the  order  setting 
aside  the  decree  of  distribution  and  reinstating  Jennie  Paul, 
nee  Rosenberg,  as  administratrix  on  April  18,  1921,  the  court 
acted  properly  and  seasonably  in  rectification  of  its  error  com- 
mitted on  January  17,  1921,  in  refusing  to  continue  the  hear- 
ing on  final  distribution  until  after  decree  of  heirship;  and, 
since  the  rights  of  the  relatrix  are  prot'^cted  by  statute  and 
she  has  no  adequate  remedy  by  appeal,  this  appears  to  be  a 
proper  case  for  the  interposition  of  supervisory  control. 

As  it  appeared  from  the  files  and  records  in  the  matter  of 
the  estate  before  the  decree  of  distribution  that  the  relatrix 
claimed  to  be  an  heir  and  entitled  to  a  distributive  share  of 
the  estate,  and  that  she  was  a  nonresident  of  the  United 
States,  the  court  was  in  error  in  not  directing  proceedings  to 
determine  heirship  in  advance  of  the  distribution  of  the  estate, 
and  also  in  setting  aside  its  order  of  April  21,  1921,  by  order 
of  June  18,  1921,  by  which  latter  order  the  decree  of  distribu- 
tion as  of  date  January  17,  1921,  was  reinstated. 

The  district  court  and  the  judges  thereof  are  hereby  or- 
dered and  directed  to  annul  and  set  aside  the  order  of  June 
18,  1921,  and  to  reinstate  the  order  of  April  18,  1921,  setting 
aside  the  decree  of  distribution  and  reopening  the  estate,  the 
relatrix  to  be  given  reasonable  time  and  opportunity  to  es- 
tablish her  claim  in  proceedings  for  the  determination  of  heir- 
ship. 

Writ  issvsd. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices 
Cooper  and  Holloway  concur. 

Mr.  Justice  Reynolds,  deeming  himself  disqualified,  takes  no 
part  in  the  foregoing  decision. 
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STATE  EX  REL.  PENINSULA  SECURITY  CO.,  Relator,  v. 
BOARD  OF  COUNTY  COMMISSIONERS,  Respondent. 

(No.  4,987.) 
(Submitted  December  12,  1921.    Decided  December  24,  1921.) 

[202  Pac.  1108.] 

Mandamus — County  Commissioners  —  Unincorporated  Towns — 
Fire  Limits — Establishment — Discretion, 

County  Commissioners — ^Unincorporated  Towns — Fire  Limits — Establish- 
ment— D  >«cretion — Mandamus. 

1.  Mandamus  does  not  lie  to  compel  a  board  of  county  commis- 
sioners to  establish  fire  limits  in  an  unincorporated  town  or  village 
in  which  a  voluntary  fire  department  had  previously  been  organized, 
and  to  levy  a  special  tax  for  its  maintenance,  its  authority  in  that 
respect  being  discretionary  and   not  mandatory. 

Same — Rescinding    Resolution    Establishing    Fire    Limits — When    not    Im- 
proper. ' 

2.  Where  a  board  of  county  commissioners  in  its  discretionary 
power  had  by  resolution  establisheci  fire  limits  in  an  unincorporated 
town  under  Chapter  16,  Laws  of  1915,  and  directed  the  levy  of  a 
special  levy  as  therein  provided,  it  could,  in  its  discretion,  properly 
rescind  its  action,  no  one  in  the  meantime  having  taken  any  action 
to   his  prejudice  in  reliance  upon  the  resolution  first  passed. 

Original  application  for  a  Writ  of  Mandamus  by  the  State, 
on  the  relation  of  the  Peninsula  Security  Company,  against 
the  Board  of  County  Commissioners  of  Chouteau  County.  Dis- 
missed. 

Mr,  J.  A.  Kavaney^  for  Relator.,  submitted  a  brief  and  argued 
the  cause  orally. 

Mr.  H,  F,  Miller,  for  Respondent,  submitted  a  brief. 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

Petition  was  filed  by  relator  praying  for  a  writ  of  mandate 
to  compel  the  board  of  county  commissioners  of  Chouteau 
county  to  forthwith  meet  and  prescribe  the  limits  of  a  fire 
district  for  Square  Butte,  an  unincorporated  town  within  that 
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county,  and  to  levy  a  tax  on  all  the  property  within  the 
district  with  which  to  pay  a  certain  outstanding  warrant  and 
other  indebtedness.  Respondent  filed  a  motion  to  quash  for  the 
reason,  among  others,  that  it  is  a  matter  of  discretion  with 
the  board  of  county  commissioners  as  to  whether  or  not  it  will 
determine  the  limits  of  such  fire  district  and  levy  such  a  tax. 

On  the  twenty-sixth  day  of  May,  1915,  the  Square  Butte 
[1]  Volunteer  Fire  Department  was  organized  under  the  pro- 
visions of  section  2076  of  the  Revised  Codes.  Immediately 
after  its  organization,  it  purchased  fire  equipment  and  gave  a 
warrant  to  the  American  Hose  &  Apparatus  Company  in  the 
sum  of  $639.07  to  cover  the  purchase  price  of  certain  fire 
apparatus  and  supplies,  which  warrant  is  now  owned  by  relator. 
Upon  the  fifth  day  of  June,  1915,  the  fire  company  filed  with 
the  county  clerk  of  Chouteau  county  a  petition  to  the  board  of 
county  commissioners,  praying  that  it  establish  fire  limits  and 
levy  a  special  tax  and  assessment  in  accordance  with  the  pro- 
visions of  section  2081  of  the  Revised  Codes,  as  amended.  On 
the  seventh  day  of  July,  1921,  the  board  of  county  commis- 
sioners, by  resolution,  established  the  boundaries  of  the  fire  dis- 
trict and  directed  the  levy  of  a  special  tax  upon  all  property 
within  the  fire  limits  so  established  for  the  purpose  of  buying 
apparatus  and  paying  outstanding  warrants,  and  for  the  main- 
tenance of  the  fire  department.  On  the  following  day,  how- 
ever, the  board  of  county  commissioners  rescinded  its  action 
and  turned  over  the  matter  to  the  county  attorney  for  investi- 
gation, the  same  to  be  submitted  to  the  board  at  the  August 
meeting  for  final  action.  Since  that  time  nothing  further  has 
been  done  by  the  board. 

The  section,  as  amended,  authorizing  the  board  to  take  action 
in  the  matter,  in  so  far  as  it  is  pertinent  to  the  question  in- 
volved in  this  case,  reads  as  follows:  **The  board  of  county 
commissioners  are  authorized  to  establish  the  fire  limits  in  any 
unincorporated  town  or  village,  and  at  the  time  of  the  annual 
levy  of  taxes  may  levy  a  special  tax  upon  all  the  property 
within  such  limits  for  the  purpose  of  buying  apparatus  and 
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maintaining  the  fire  department  of  any  such  town  or  village,  and 
such  tax  must  be  collected  as  are  other  taxes.  •  •  •  " 
(Laws  1915,  Chap.  16,  p.  27.)  It  is  to  be  noted  that  this  Act 
does  not  command  the  board  to  establish  the  fire  limits  and 
levy  the  special  tax  but  merely  authorizes  it  to  do  so.  It  is 
undoubtedly  true  that  in  many  cases  the  authority  to  do  a 
certain  act  may  be  construed  as  a  mandatory  obligation  so  to 
do,  but  in  this  particular  case,  construing  the  section  in  con- 
nection with  section  2076,  authorizing  the  organization  of  the 
volunteer  fire  company,  we  are  constrained  to  hold  that  the 
board  has  a  discretion  in  the  matter.  In  view  of  the  laxity 
of  the  provisions  of  the  section  providing  for  the  organization 
of  the  volunteer  hose  company,  in  which  there  is  no  limitation 
whatever  as  to  the  number  of  persons  that  may  so  organize  the 
company,  whether  representative  of  the  whole  community  or 
not,  and  even  without  the  requirement  that  they  be  residents 
of  the  community,  whereby  they  would  be  enabled  to  take  action 
to  force  a  levy  of  a  tax  upon  all  the  property  of  the  community 
without  limitation  as  to  amount  if  the  provisions  of  section 
2081,  as  amended,  are  mandatory,  there  would  be  no  possble 
check  upon  the  expenditures  of  such  a  company  so  organized 
and  no  protection  whatever  to  the  citizens  of  the  community 
against  an  excessive  and  extravagant  taxation.  It  is  incon- 
ceivable that  the  legislature  intended  that  a  comparatively  small 
number  of  persons  should  have  the  power  and  authority  to  com- 
pel the  levy  of  a  tax  upon  a  majority  of  the  people  within  the 
same  community  without  their  consent  and  without  such  a  tax 
being  authorized  by  some  responsible  authority  having  discre- 
tion to  review  the  circumstances  and  determine  whether  or  not 
a  company  so  organized  may  be  truly  representative  of  the 
community  in  which  it  is  organized  and  thereby  speak  the 
sentiments  of  the  community  as  a  whole;  and  yet  such  would 
be  the  result  if  the  board  of  county  commissioners  had  no  dis- 
cretion in  the  matter.  By  holding  that  the  board  of  county 
commissioners  has  such  a  discretion,  the  only  method  by  which 
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a  reasonable  check  can  be  had  upon  taxation  for  fire  depart- 
ment purposes  in  unincorporated  towns  is  preserved. 

If  the  board  of  county  commissioners  had  discretion  in  the 
[2]  matter  in  the  passing  of  the  resolution  which  was  passed 
for  the  establishment  of  the  fire  district  of  Square  Butte  and 
authorizing  the  levy  of  the  tax  upon  the  property  within  that 
district,  it  also  had  the  discretion  to  rescind  that  action, 
providing  that  no  rights  had  become  vested  by  reason  of  the 
passing  of  the  resolution.  In  this  case  the  warrant  in  question 
was  issued  prior  to  the  passage  of  the  resolution,  so  that  any 
right  in  the  warrant  could* not  have  been  founded  upon  the 
resolution,  and  therefore  the  relator  was  not  injured  by  the 
action  of  the  board  in  rescinding  the  resolution.  So  far  as 
appears  from  the  record,  no  other  person  had  parted  with  any 
consideration  or  taken  any  action  whatever  relying  upon  such 
resolution,  so  apparently  no  one  else  was  harmed  by  its  rescis- 
sion. 

For  the  reasons  herein  given,  the  motion  to  quash  is  sus- 
tained, and  it  is  ordered  that  the  proceeding  be  dismised. 

Dismissed. 

Mr.  Chief  Justice  Brantly  and  Associatb  Justices 
Cooper,  Hollowat  and  Galen  concur. 
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CALL,  Respondent,  v.  MARCUM,  Appellant. 

(No.    4,569.) 
(Submitted   November  4,    1921.    Decided   December   24,   1921.) 

[203  Pac.  855.] 

Parifiership — Wrongful  Dissolution — Evidence — Insufficiency. 

Partnership — ^Wrongful   Dissolution — ^Liability   in  DtLxn&ges, 

1.  For  the  dissolution  of  a  partnership  by  the  wrongful  act  of  one 
of  the  partners,  the  wrongdoer  is  liable  in  damages  to  his  copartner. 

Same — Wrongful    Dissolution — Evidence — Insufficiency. 

2.  In  an  action  for  damages  for  the  wrongful  dissolution  of  a  bank- 
ing partnership,  evidence  showing  that  plaintiff  changed  the  com- 
bination of  the  bank  safe,  so  that  defendant  did  not  have  access 
thereto,  and  subsequently  removed  and  secreted  all  of  the  assets  of 
the  firm  in  a  bank .  in  another  city,  etc,  held  to  show  such  breach 
of  faith,  and  willful  violation  of  the  letter  as  well  as  the  spirit  of 
the  trust  imposed  upon  partners  by  section  5475,  of  the  Bevised 
Codes,  as  justified  defendant  in  dissolving  the  partnership. 

Appeals  from  District  Court,  Cascade  County;  H.  H.  Ewing, 
Judge. 

Action  by  W.  R.  Call  against  JT.  E.  Marcum.  From  a  judg- 
ment for  plaintiff  and  an  order  denying  a  new  trial,  de- 
fendant appeals.  Reversed,  with  directions  to  dismiss  the  ac- 
tion. 

Mr,  Fletcher  Maddox,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Plaintiff  was  guilty  of  serious  misconduct  and  defendant  was 
justified  as  a  matter  of  law  in  dissolving  the  copartnership. 
(Breaux  v.  Le  Blanc,  50  La.  Ann.  228,  69  Am.  St.  Rep.  403, 
23  South.  281;  Thompson  v.  Langdon  (Cal.  App.),  196  Pac. 
103;  Howell  V.  Harvey,  5  Ark.  270,  39  Am.  Dec.  376;  Oillett 
V.  Higgins,  142  Ala.  444,  4  Ann.  Cas.  459,  38  South.  664;  see, 

1.  Dissolution  of  partnership  because  of  misconduct  of  partners, 
see  notes  in  69  Am.  St.  Bep.  430;  4  Ann.  Cas.  460. 

Right  of  one  partner  to  maintain  action  at  law  against  the  other 
for  damages  from  wrongful  dissolution  of  firm,  see  note  in  4  A.  la.  B. 
158. 
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also,  Mechem  on  Partnership,  sec.  377 ;  30  Cyc.  657 ;  20  R.  C.  L. 
956.) 

Mr.  Stephen  J,  Coniey  and  Messrs.  Cooper,  Stephenson  & 
Hoover,  for  Respondent,  submitted  a  brief;  Mr.  Cowley  argued 
the  cause  orally. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

The  plaintiff  brought  this  action  against  defendant  to  re- 
cover damages  for  the  wrongful  dissolution  of  their  partner- 
ship, before  the  expiration  of  the  period  for  which  it  was 
formed.  By  the  contract  defendant  agreed  to  ''leave  $25,000 
in  real  estate  and  cash  as  the  property  worth  of  the  banking 
business  formerly  known  as  the  J.  E.  Marcum  Bank  at  Cascade, 
Montana."  It  was  agreed  that  the  business  should  be  con- 
ducted under  the  firm  name  of  '*J.  E.  Marcum  &  Co.,  Bank- 
ers"; that  the  defendant  should  act  as  president  without 
compensation,  the  plaintiff  as  ''cashier  of  the  said  firm";  and 
that  he  should  in  addition  thereto  "attend  to  other  business  for 
the  said  J.  E.  Marcum,  at  Cascade,  Montana,"  for  which  he 
was  to  receive  a  salary  of  $80  per  month.  The  profits  were  to 
be  divided  equally  between  them  after  the  running  expenses  of 
the  firm,  and  eight  per  cent  of  the  $25,000  furnished  by  the 
defendant,  were  paid.  The  complaint  sets  forth  the  terms  of 
the  copartnership  agreement,  alleges  its  full  and  faithful  per- 
formance by  the  plaintiff,  the  wrongful  acts  of  defendant  en- 
titling him  to  a  dissolution,  and  prays  an  award  of  damages 
commensurate  to  the  wrong  he  claims  to  have  suffered  thereby. 

Beside  denials  putting  in  issue  all  the  averments  of  the  com- 
plaint, the  answer  contains  affirmative  matter  as  follows:  For 
some  years  prior  to  January  24,  1913,  the  defendant  had  him- 
self conducted  a  successful  banking  business  in  the  town  of 
Cascade;  that  the  plaintiff  understood  that  their  agreement 
contemplated  a  termination  of  its  obligations  at  the  end  of 
each  year,  and  a  balancing  and  settlement  of  all  accounts  be- 
tween them  on  the  last  day  of  the  year  1913,  and  at  the  end 
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of  each  succeeding  year ;  that  at  the  end  of  each  year,  including 
1916,  adjustment  and  division  were  had  accordingly;  that  by 
mutual  understanding  the  terms  of  the  agreement  were  modi- 
fied to  meet  the  demands  of  the  growing  business,  leaving  un- 
affected the  right  of  either  party,  at  will,  to  renew  or  terminate 
the  copartnership.  It  further  avers  that  during  the  month  of 
September,  1917,  the  plaintiff  informed  defendant  that  he 
had  been  drafted  into  the  United  States  army,  and  that 
he  would  be  obliged  to  withdraw  from  the  firm,  and  directed 
the  defendant  to  procure  some  suitable  person  to  take  his 
place;  that  defendants,  with  plaintiff's  knowledge,  consent  and 
approval,  employed  another  man  in  his  stead,  the  defendant 
then  and  there  agreeing  to  continue  to  pay  him  the  salary  of 
$80  per  month  to  the  end  of  the  year  and  to  give  him  half 
the  profits  of  the  firm  business  up  to  that  time.  It  is  also 
alleged  that  on  December  11,  1917,  the  plaintiff,  having  se- 
cured exemption  from  army  service,  refused  to  carry  out  his 
agreement  to  dissolve  the  partnership.  In  another  and  distinct 
defense,  it  is  alleged  that  during  the  year  1914  the  plaintiff 
took  $4,000  of  defendant's  individual  money  from  deposit  in 
the  bank,  and  on  his  own  account  invested  it  in  the  capital 
stock  of  the  Mattson  Lumber  Company,  then  doing  business 
at  Cascade;  that  after  attaching  to  the  note  as  collateral  se- 
curity a  certificate  of  stock  of  that  company,  he  afterward 
withdrew  it,  leaving  the  unpaid  balance  of  $1,500  wholly  un- 
secured; that  instead  of  devoting  his  entire  time  and  atten- 
tion to  the  affairs  of  the  copartnership,  the  business  of  the 
lumber  company,  and  other  matters  unconnected  with  the  bank 
business,  consumed  so  much  of  plaintiff's  time  as  to  seriously 
interfere  with  his  managemeni;  of  the  bank,  and  provoked  a 
demand  by  the  state  bank  examiner  that  the  partnership  be 
dissolved.  It  further  charges  that  **at  some  date  unknown  to 
the  defendant,  but  prior  to  December  3,  1917,"  the  plaintiff 
changed  the  combination  of  the  vault  in  the  bank  and  refused 
to  permit  the  defendant  to  have  access  to  his  own  private 
papers  and  property,  or  to  those  of  the  bank;  that  on  the  date 
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last  named,  it  being  a  business  day,  at  the  hour  of  9  o'clock 
in  the  morning,  upon  the  appearance  at  the  door  of  one  C.  N. 
Reed,  accompanied  by  the  defendant,  the  plaintiff  locked  the 
vault,  pulled  down  the  shade  on  the  door,  and  announced  that 
the  bank  was  closed;  that  defendant  called  up  by  telephone 
the  state  bank  examiner,  advised  him  of  the  plaintiff's  actions, 
and  requested  him  to  come  to  Cascade  and  assist  him  in  re- 
opening the  bank;  that  upon  his  arrival  he  ordered  and  com- 
pelled the  plaintiff  to  open  the  vault  and  to  give  the  defendant 
access  to  his  own  papers  and  those  of  the  bank  as  well;  that 
at  some  time  prior  to  December  11,  1917,  the  date  the  defend- 
ant does  not  know,  the  plaintiff  secretly,  wrongfully,  in  bad 
faith,  and  against  the  defendant's  will,  removed  from  the  vault 
all  the  paper  assets,  notes,  bills  receivable  and  securities,  the 
property  of  the  defendant  and  constituting  a  valuable  resource 
of  the  bank  of  the  value  of  approximately  $140,000,  took  them 
to  Great  Falls,  and  kept  them  in  a  bank  in  that  city  until  the 
twenty-fourth  day  of  December,  the  bank  meanwhile  being 
without  assets  or  securities  with  which  to  transact  its  business. 
In  addition  to  these  charges  it  is  alleged  that  the  plaintiff 
conspired  with  others  to  secure  a  charter  for  the  purpose  of 
establishing  another  bank  in  the  town  of  Cascade,  and  to  use 
that  as  a  threat  to  coerce,  intimidate  and  compel  defendant 
either  to  buy  the  plaintiff  out  at  an  unreasonably  high  price 
or  to  force  a  sale  of  his  interest  therein  to  him  at  a  grossly 
unfair  and  inadequate  consideration. 

To  the  answer  plaintiff  filed  a  reply,  putting  in  issue  all  the 
charges  of  misconduct  made  against  him.  A  trial  was  had  be- 
fore the  court  and  a  jury,  which  resulted  in  a  verdict  for  plain- 
tiff. From  the  judgment  entered  thereon,  and  an  order  deny- 
ing a  new  trial,  defendant  appeals. 

Each  partner  charges  the  other  with  a  breach  of  the  partner- 
[1]  ship  agreement.  Unless  by  a  preponderance  of  the  evi- 
dence misconduct  on  the  part  of  the  defendant  in  forcing  a 
dissolution  is  established,  the  judgment  should  be  reversed. 
Having  regard  to  the  nature  of  the  relationship  created  by  the 
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agreement  between  them,  the  verdict  must  respond  to  the  alle- 
gations and  the  proof.  Does  the  proof  show  misconduct  and 
bad  faith  as  the  complaint  charges  Y  If  the  dissolution  was 
brought  about  by  the  wrongful  acts  of  one  or  the  other  of 
the  parties,  the  one  at  fault  must  answer  for  the  consequences. 
(Rev.  Codes,  sec.  5495.) 

The  law  touching  the  relative  rights,  duties  and  obligations 
of  partners  in  their  relations  to  each  other  is  stated  by  an 
eminent  author  thus:  ''As  the  contract  itself  has  its  solid 
foundation  in  the  mutual  respect,  confidence  and  belief  in  the 
entire  integrity  of  each  partner,  and  his  sincere  devotion  to  the 
business  and  true  interests  of  the  partnership,  good  faith,  rea- 
sonable skill  and  diligence,  and  the  exercise  of  sound  judgment 
and  discretion  are  naturally,  if  not  necessarily,  implied  from 
the  very  nature  of  the  relation  of  partnership.  •  •  •  Of 
course,  all  losses,  injuries  and  damages  sustained  by  the  part- 
nership from  the  positive  breach  of  the  stipulations  contained 
in  the  articles  of  copartnership,  on  the  part  of  any  partner, 
are  to  be  borne  exclusively  by  that  partner,  and  he  must  re- 
spond over  to  them  therefor."  (Story  on  Partnership,  see. 
169.) 

The  above  declaration  is  but  another  way  of  stating  the  rule 
found  in  the  chapter  of  our  Code  entitled  ''Mutual  Obligations 
of  Partners."  (Rev.  Codes,  sees.  5474-5477.)  Partners  are 
there  declared  to  be  trustees  for  each  other,  their  relations  con- 
fidential and  their  obligations  as  defined  in  Chapter  1  of 
the  title  on  Trusts.  By  the  terms  of  section  5475,  in  all  mat- 
ters connected  with  the  relation,  each  is  bound  to  act  in  the 
highest  good  faith  to  the  other,  and  the  slightest  misrepresen- 
tation, concealment,  threat  or  adverse  pressure  of  any  kind  is 
prohibited.  Each  member  is  obliged  to  account  to  the  other 
for  everything  he  receives  on  account  thereof.  (Sec.  5476.) 
The  plaintiff  in  the  present  case,  undertaking  as  he  did  to  give 
his  personal  attention  to  the  business  of  the  firm,  could  not 
rightfully,  without  the  consent  of  his  copartner,  engage  in  any 
business  which  would  prevent  him  from  giving  to  the  business 


I 


78  Call  v.  Maecum.  [Dec  T. '21 

[62  Mont.  73.] 

all  the  attention  which  would  be  advantageous  to  it.  (Sec. 
5486.)  Under  the  mandate  of  subdivision  2  of  section  5496,  if 
either  partner  fails  to  perform  his  duties  under  the  agreement 
of  partnership,  or  is  guilty  of  misconduct,  the.  unoffending 
partner  is  entitled  to  a  judgment  of  dissolution. 

By  the  plaintiff's  evidence  the  following  facts  are  established : 
[2]  In  the  early^  days  of  October,  1917,  the  plaintiff  changed 
the  combination  of  the  safe  in  the  bank,  that  being  the  usual 
depository  for  the  paper  assets  of  the  firm,  and  those  of  the 
defendant  intrusted  to  his  care  under  the  partnership  ar- 
rangement, refusing  to  permit  the  defendant  to  see  them  until 
he  was  forced  by  the  state  bank  examiner  to  open  the  safe 
and  to  give  him  access  thereto.  On  December  11  he  took 
all  the  assets  of  the  firm,  including  those  of  the  defendant,  to 
the  city  of  Great  Palls,  secreted  and  held  them  there  until  De- 
cember 24,  when,  upon  the  advice  of  his  counsel,  he  delivered 
them  to  the  defendant.  Among  the  papers  thus  taken  by  him 
was  a  note  in  the  sum  of  $1,500,  the  property  of  the  bank, 
known  ajs  the  EUer  note.  This,  according  to  his  testimony, 
was  in  his  possession  at  the  time  of  the  trial,  and,  so  far  as  we 
are  able  to  determine  from  the  record,  it  was  never  returned 
to  the  bank  or  to  the  defendant. 

At  the  time  of  the  trial  the  plaintiff  was  a  young  man 
twenty-five  years  of  age;  the  defendant  was  sixty-seven.  In 
the  month  of  November,  1910,  the  plaintiff  was  employed  in  the 
general  store  of  the  defendant  in  the  town  of  Cascade  as  an 
office  man  or  clerk.  From  that  work  he  was  advanced  by  the 
defendant  to  the  position  of  cashier  of  the  bank,  which  was 
the  predecessor  of  the  one  in  question.  Concerning  the  inci- 
dents leading  up  to  the  misunderstandings  between  the  parties, 
the  plaintiff  testified  as  follows:  *'Q.  What  time  was  it  that 
Mr.  Marcum  was  not  in  possession  of  the  combination  of  that 
safe^  A.  I  think  it  was  at  a  time  after  I  was  advised  to  take 
measures  to  protect  myself.  Q.  Well,  when!  I  don't  care  who 
advised  you.  A.  I  don't  remember  when  it  was.  It  was  some 
time  after  October  7.     Q.  After  October  7t    A.  Yes,  sir.     Q. 
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And  before  when?  A.  I  don't  remember;  before  that  diiSSculty 
came  np  with  the  state  examiner.  Q.  Before  December  3! 
A.  Yes;  before  December  3.  Q.  How  many  days  before  that? 
A.  I  don't  remember.  Q.  Can't  you  recall  an  important  mat- 
ter of  that  kind t  A.  I  didn't  consider  it  important.  Q.  You 
didn't  consider  it  an  important  matter,  in  partnership  with  Mr. 
Marcum,  to  change  the  combination  on  the  safe  t  A.  That  was 
simply  one  of  the  details  I  did,  in  an  effort  to  protect  myself 
against  him.  Q.  You  didn't  regard  it  as  an  important  matter, 
when  you  say  your  counsel  had  advised  you  to  do  it?  A.  It 
was  one  of  the  details.  Q.  Oh,  just  a  mere  detail?  A.  Yes. 
•  •  •  Q.  This  change  was  without  his  consent,  was  it?  A. 
It  was;  yes.  Q.  What  did  he  want  in  the  vault  that  Sunday 
morning?  A.  He  wanted  his  private  papers.  •  •  •  Q.  You 
had  them  placed  where  he  couldn't  find  them,  didn't  you? 
A.  I  had  them  placed  in  a  place  where  they  were  not  ordi- 
narily kept.  •  •  •  Q.  You  didn't  show  him  the  package  that 
day  at  all,  did  you?  A.  I  don't  think  I  did;  no.  Q.  What  is 
your  recollection  of  the  aggregate  face  value  of  those  papers? 
A.  Those  papers  probably  would  have  amounted  to  between 
$125,000  and  $150,000  at  that  time."  He  testified  further  on 
cross-examination  as  follows:  **I  don't  remember,  but  I  think 
the  paper  assets  of  the  bank,  its  notes  and  securities,  were 
in  my  pocket  when  I  went  out  of  the  bank.  Those  securities 
amounted  to  something  in  the  neighborhood  of  $140,000.  They 
must  have  been  in  my  pocket.  They  were  somewhere  about  my 
person  at  the  time.  •  •  •  I  had  the  notes  with  me.  In 
coming  into  the  front  part  of  the  room,  I  put  the  notes  into  my 
pocket.  •  •  •  I  didn't  return  it  [theml  to  the  bank  imme- 
diately upon  discovering  it  was  upon  mv  person,  because — I 
did  not  return  it  to  the  bank,  from  which  I  took  it,  because  the 
bank  had  been  taken  charge  of  by  people  who  had  no  interest 
in  it.  I  regarded  that  fact  a  sufficient  reason  for  carrying  off 
$140,000  worth  of  securities.  •  •  •  I  brought  those  securi- 
ties to  Great  Falls  on  the  afternoon  train.  That  represented  my 
conception  of  my  duties  as  cashier  of  the  bank;  I  don't  re- 
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member  that  among  those  securities  there  were  some  $10,000 
of  certificates  of  deposit.  •  •  •  I  retained  those  securities 
in  my  possession  from.  December  11  to  December  24.  During 
that  period  I  did  not  notify  the  creditors  to  make  payment 
on  obligations  coming  due  during  that  period.  I  made  no  elB^ort 
to  collect  any  of  those  assets.  There  were  two  certificates  of 
deposit  issued  on  the  Conrad  Bank  for  $10,000.  They  were 
carried  as  resources.  •  •  •  The  $1,500  note  known  as  the 
Eller  note  was  not  restored ;  it  was  not  taken  away  with  the  other 
papers.  I  believe  I  have  it  in  my  possession.  I  do  not  know 
that  I  have  it  just  as  well  as  I  am  sitting  here  in  this  chair. 
I  think  it  is  in  my  possession.  •  •  •  The  note  is  part  of 
the  assets  of  the  bank.  I  still  owe  Mr.  Marcum  some  $1,500. 
•  •  •  I  did  not  notify  Mr.  Marcum  where  the  bank  assets 
were.    I  kept  quiet  about  that.'' 

The  effect  of  this  evidence  cannot  be  misunderstood,  and 
should  not  have  been  overlooked  so  completely  in  the  court  be- 
low. The  acts  of  the  plaintiff  clearly  involved  all  the  elements 
of  concealment,  adverse  pressure,  bad  faith  and  a  willful  viola- 
tion of  the  letter  as  well  as  the  spirit  of  the  trust  imposed 
by  section  5475,  supra,  upon  any  conception  of  the  relation- 
ship between  the  parties.  The  flimsy  and  unfounded  claim 
made  in  the  complaint  that  the  defendant  "wished  to  dispense 
with  his  services,  and  to  dismiss  him  from  the  banking  busi- 
ness," in  order  that  he  might  substitute  his  son-in-law,  Mr. 
Reed,  as  a  partner  in  his  stead,  is  not  only  unsupported  by 
the  testimony,  but  entirely  disproved  by  the  admissions  above 
set  forth. 

Prom  the  foregoing  it  is  obvious  that  the  conclusion  we  have 
reached  is  not  based  upon  inferences  we  have  drawn  from  iso- 
lated statements,  or  from  testimony  of  doubtful  meaning  or  of 
double  import.  From  all  the  testimony  it  is  apparent  that  re- 
sponsibility for  the  loss  of  mutual  confidence  and  respect  was 
due  to  plaintiff's  own  willful  misconduct,  and  was  enough  to 
justify  the  defendant  in  declaring  their  relations  at  an  end. 
As  reflecting  the  attitude  of  the  defendant  toward  plaintiff 
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prior  to  the  overt  acts  which  finally  culminated  in  the  occur- 
rences of  December  11,  the  following  testimony  given  by  the 
plaintiff  is  illuminating:  *'Mr.  Marcum  often  said  he  wanted 
me  to  do  well,  and,  if  I  didn't  do  well,  he  would  try  to  help 
me  out.  He  loaned  me  money  occasionally,  and  I  usually  made 
money  out  of  the  money  he  loaned  me.  Mr.  Marcum  in  1916 
made  an  investment  in  grain,  saying  that,  if  he  made  anything 
out  of  it,  he  would  give  me  something.  I  believe  he  sent  me 
down  a  check  for  $80,  which  he  said  was  my  part  of  the  profits. 
He  gave  me  that  gratuitously.  Up  until  the  time  our  trouble 
started,  he  was  a  mighty  fine  partner.  I  don't  know  as  I  can 
say  he  treated  me  very  much  as  a  son,  but  he  treated  me  in 
every  way  that  I  could  wish  to  be  treated  in  business.  He 
signed  an  affidavit  to  enable  me  to  obtain  exemption  from  mili- 
tary service.  I  don't  know  that  he  did  that  much  for  his  son-in- 
law,  Reed.  •  •  •  During  the  years  I  was  there,  Mr.  Marcum 
made  me  some  loans.  I  presume  you  might  call  them  substan- 
tial. He  loaned  me  at  one  time  over  $3,000.  He  never  at  any 
time  asked  for  any  security  on  any  of  the  loans  that  he  made 
to  me.    He  had  been  very  good  to  me  all  those  years." 

This  testimony  shows  a  benevolent  attitude,  rarely  exhibited 
by  one  person  to. another  having  no  ties  of  blood  or  kinship. 
Upon  the  record  at  the  close  of  the  evidence,  the  court  should 
have  given  the  peremptory  instruction  requested  by  defendant 
to  find  a  verdict  in  his  favor,  and  that,  too,  upon  the  evidence 
of  the  plaintiff  alone.  To  us  it  Is  apparent  that,  not  only 
the  jury,  but  the  trial  court  also  laid  too  much  stress  upon 
the  incidents  occurring  in  the  bank  of  December  11,  and  over- 
looked entirely  the  willful  and  persistent  breaches  of  faith, 
beginning  in  the  early  days  of  October  and  continuing  down  to 
the  occurrences  of  December  3  and  December  11,  which  cul- 
minated in  the  asportation  of  all  the  assets  of  the  bank  and 
those  of  the  defendant  as  well. 

Pothier,  in  his  ancient  treatise  on  Partnership,  says:  "Every 
partnership  is  dissolved  by  the  extinction  of  the  business  for 
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which  it  was  formed."     {Griswold  v.  Wadddngton,  16  Johns. 
(N.  Y.)  438.) 

The  loss  of  its  entire  capital  left  the  bank  without  means 
with  which  to  function,  and  destroyed  the  business  the  copart- 
nership created.  If,  therefore,  the  plaintiff's  actions  in  seizing 
and  detaining  the  assets  were  not  destructive  of  the  business, 
as  contemplated  by  Pothier,  they  afford  an  analogy  and  a 
reason  equally  strong  for  considering  the  relations  entirely 
severed.  (See  Story  on  Partnership,  sec.  288;  1  Rowley  on 
Partnership,  sees.  586-588;  30  Cyc.  656,  658,  and  cases  in 
footnotes;  Kennedy  v.  Kennedy,  3  Dana  (Ky.),  239;  Sieghort- 
ner  v.  Weissenborny  20  N.  J.  Eq.  172.) 

The  complaint  was  drawn  as  in  an  action  at  law,  and  while 
the  Code  provides  but  one  form  of  action,  which  embraces  all 
that  was  formerly  comprehended  in  actions  at  law  and  suits  in 
equity,  the  plaintiff,  in  order  to  prevail,  was  bound  to  establish 
the  defendant's  misconduct  by  a  preponderance  of  the  evidence. 
This  he  has  not  only  signally  failed  to  do,  but,  on  the  con- 
trary, his  own  evidence  shows  that  he  has  no  cause  of  action, 
and  that  the  defendant  was  amply  justified  in  dissolving  the 
partnership. 

For  these  reasons,  the  judgment  and  order  appealed  from  are 
reversed,  with  directions  to  dismiss  the  action. 

Keversed. 

Mr.  Chtef  Justice  Brantlt  and  Assocutb  Justices  Bby- 
NOLDs,  HoLLOWAY  and  Galen  concur. 
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On  Motion  fob  Rehbabino. 

(Decided   January   31,   192^.) 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

The  motion  for  a  rehearing  is  denied.  Nothing  said  in  the 
opinion,  however,  is  intended  to  foreclose  the  plaintiff  from 
bringing  his  action  against  the  defendant,  if  he  so  desires,  for 
an  accounting  and  final  settlement  of  the  partnership  affairs. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Ret- 
NoiiDS^  HoLLOWAY  and  GAiiEN  concxir. 


DANIELSON,  Respondent,  v.  DANIELSON,  Appellant. 

(No.    4,568.) 
(Submitted  Novem'beT  5,   1921.    Decided  December  24,  1921.) 

[203  Pac.  506.] 

Change  of  Venue — Divorce — Motion  Necessary — Defendant's 
Residence  —  Waiver  of  Bight  —  Pleadings  —  Complaint  — 
Amendment — Answer — Judgment  by  Default, 

Change  of  Venue — Defendant's  Residence — Motion  Necessary. 

1.  3ince  the  district  court  can  only  act  upon  motion  in  the  matter 
of  changing  the  place  of  trial,  it  is  the  duty  of  defendant  desiring 
a  change  of  venue  on  the  ground  that  the  county  in  which  the  action 
was  brought  was  not  the  county  of  his  residence,  under  section  6506, 
Revised  Oodes,  to  make  a  motion  to  that  effect,  the  demand  for  such 
change  referred  to  in  section  6505  not  supplying  the  place  of  such 
motion. 

Same — Complaint  Silent  as  to  Defendant's  Residence — Duty  of  Movant. 

2.  Where  the  complaint  does  not  disclose  the  place  of  defendant's 
residence,  the  burden  is  upon  him,  if  he  desires  a  change  of  venue 
to  the  county  of  his  residence,  to  make  known  the  fact  that  he  is  a 
resident   of  such  latter  county. 

Same — ^Duty  of  Defendant  to  Present  Evidence  of  Besidence — Time — 
Waiver. 

3.  One  seeking  to  change  the  place  of  trial  to  the  county  of  his 
residence  must  present  his  motion  and  the  evidence  of  his  resi- 
dence, at  the  time  of  first  appearance  when  the  answer  or  demurrer 
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is  filed;  if  not  so  presented  at  that  time  his  right  to  a  change  of 
venue  is  waived. 
Pleadings — Complaint — Amendment    Without    Leave    of   Court — ^Effect.   • 

4.  An  amended  complaint  filed  after  answer  and  without  leave  of 
court  first  obtained  may  be  stricken  from  the  files  upon  motion  of 
defendant,  but  if  not  so  stricken  the  irregularity  will  be  deemed 
cured. 

Same — Complaint — Amendment — Failure  to  Plead  Anew — ^When  not  Cause 
for  Default. 

5.  Where  the  answer  to  the  original  complaint  puts  in  issue  the 
material  allegations  of  the  complaint  as  amended,  the  defendant 
may  rely  upon  his  answer  and  his  failure  to  plead  to  the  amended 
complaint  does  not  subject  him  to  default. 

Pleadings  —  Failure    to    Plead    to    Amended    Complaint  —  When    Default 
Proper. 

6.  Where  the  amended  complaint  in  an  action  for  -divorce  added  a 
new  count,  the  allegations  of  which  were  not  denied  by  the  answer 
to  the  original  complaint,  it  was  incumbent  upon  defendant  to 
answer  or  demur  anew,  failing  in  which  his  default  was  properly 
entered. 

Judgment    by   Default-^When    Vacation    Improper. 

7.  A  case  in  which  judgment  by  default  has  been  entered  should 
not  be  opened  unless  it  is  made  to  appear  prima  facie  that  the 
judgment  as  it  stands   is  unjust. 

Appeals  from  District  Court,  Phillips  County;  H.  C.  HaU, 
Judge. 

Action  by  Anna  Danielson  against  David  Danielson.  From 
a  judgment  for  plaintiff  and  an  order  denying  a  motion  to  var 
cate  the  judgment,  defendant  appeals.    Affirmed, 

Mr.  T,  F,  McCue  and  Mr.  W.  8.  Lauder,  for  Appellant, 
submitted  a  brief ;  Mr.  McCue  argued  the  cause  orally. 

Mr.  Fred  C.  Gabriel,  for  Respondent,  submitted  a  brief. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  instituted  in  the  district  court  of  Phillips 
county.  The  original  complaint  was  filed  August  5,  1919,  and 
set  forth  a  cause  of  action  for  divorce  upon  the  ground  of 
willful  neglect.  On  September  18,  defendant  filed  his  answer 
and  a  demand  in  writing  that  the  venue  be  changed  to  Teton 
county.    On  September  26  plaintiff  served  an  amended  com- 
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plaint  and  on  the  day  following  filed  it.  On  September  27 
defendant  gave  notice  that  on  October  10  he  would  move  the 
court  for  a  change  of  venue  upon  the  grounds  set  forth  in 
certain  affidavits  then  filed.  The  court  minutes  for  October  11 
recite  that  the  motion  was  denied,  and  on  November  6  the  de- 
fault of  the  defendant  was  entered  for  failure  to  answer  the 
amended  complaint.  On  the  same  day  evidence  was  heard,  and 
on  November  7  a  decree  of  divorce  was  rendered  and  entered. 
On  November  19  a  motion  was  made  to  vacate  the  judgment 
and  set  aside  the  default,  but  this  motion  was  overruled,  and 
defendant  appealed  from  the  judgment  and  from  the  order  re- 
fusing to  vacate  it. 

1.  Error  is  predicated  upon  the  refusal  of  the  court  to  change 
the  venue.  Section  6505,  Revised  Codes,  reads  as  follows:  **If 
the  county  in  which  the  action  is  commenced  is  not  the  proper 
county  for  the  trial  thereof,  the  action  may,  notwithstanding, 
be  tried  therein,  unless  the  defendant,  at  the  time  he  appears 
and  answers  or  demurs,  files  an  affidavit  of  merits,  and  de- 
mands, in  writing,  that  the  trial  be  had  in  the  proper  county." 
The  only  ground  for  change  of  venue  suggested  by  defendant 
is  that  he  is  a  resident  of  Teton  county,  and  was  at  the  time 
this  action  was  commenced. 

Section  6505  merely  confers  jurisdiction  to  try  the  cause 
[1-3]  if  a  change  of  venue  is  not  demanded.  Section  6506 
enumerates  the  causes  for  which  a  change  of  venue  may  be  had, 
the  first  of  which  is,  "when  the  county  designated  in  the  com- 
plaint is  not  the  proper  county."  These  sections  are  compan- 
ion statutes,  and  must  be  construed  together.  If  the  complaint 
does  not  disclose  the  place  of  defendant's  residence,  the  burden 
is  upon  the  defendant  himself  to  make  known  the  fact  that  he 
is  a  resident  of  a  county  other  than  the  one  in  which  the  action 
was  commenced,  if  he  would  secure  a  change  of  venue  upon  the 
first  ground  mentioned  in  section  6506.  .  {Greerdeaf  v.  Jacks^ 
133  CaL  506,  65  Pac.  1039.)  But  disclosing  his  place  of  resi- 
dence alone  is  not  sufficient.  He  must  also  make  a  motion  for 
the  change.    Under  the  express  terms  of  section  6506  the  court 
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can  act  only  *'upon  motion/'  and  cannot  change  the  place  of 
trial  siui  sponte.  {State  ex  reL  Gnose  v.  District  Court,  30 
Mont.  188,  75  Pac.  1109.) 

When  section  6505  is  read  in  connection  with  section  6506 
it  becomes  apparent  that  the  evidence  of  defendant's  residence 
and  the  motion  for  change  of  venue  mnst  be  presented  at  the 
time  of  first  appearance  when  the  answer  or  demurrer  is  filed 
{State  ex  rel.  Interstate  Lumber  Co.  v.  District  Court,  54  Mont. 
602,  172  Pac.  1030;  Cook  v.  Pen^ergast,  61  Cal.  72;  Wadleigh 
V.  Phelps,  147  Cal.  541,  82  Pac.  200;  Union  Lumber  Co.  v. 
Metropolis  Constr.  Co.,  18  Cal.  App.  584,  110  Pac.  329),  and, 
if  not  presented  at  that  time,  the  right  to  a  change  of  venue 
is  waived  {State  ex  rel.  Williams  v.  District  Court,  56  Mont. 
478,  185  Pac.  458). 

It  may  be  conceded,  for  the  purposes  of  this  case,  that  the 
fact  that  defendant  is  not  a  resident  of  the  county  in  which 
the  action  is  commenced  may  be  shown  by  the  complaint,  the 
answer,  the  affidavit  of  merits,  or  a  separate  affidavit  filed  for 
that  particular  purpose.  In  this  instance  neither  the  complaint 
nor  the  answer  refers  to  the  defendant's  place  of  residence. 
There  was  not  any  affidavit  filed  at  the  time  defendant  first 
appeared,  and  there  was  therefore  nothing  before  the  court  at 
that  time  to  indicate  that  the  action  had  not  been  commenced 
in  the  proper  county.  The  demand  for  a  change  of  venue  is 
not  any  evidence  of  the  place  of  defendant's  residence.  It  need 
not  be  verified  and  in  the  usual  course  of  practice  is  signed 
by  the  attorney. 

The  notice  of  motion  for  a  change  of  venue  was  not  filed 
until  nine  days  after  defendant  answered,  and  so  far  as  dis- 
closed by  the  record  the  motion  itself  was  not  made  until  Oc- 
tober 10,  nearly  a  month  after  defendant's  first  appearance. 
The  demand  referred  to  in  section  6505  does  not  supply  the 
place  of  the  motion  required  by  section  6506.  {Bohn  v.  Bohn, 
164  Cal.  532,  129  Pac.  981 ;  Holt  v.  Warf,  33  Idaho,  350,  194 
Pac.  475.)  The  right  to  a  change  of  venue  15  purely  statutory, 
_    ^and  can  be  asserted  successfully  only  by  one  who  brings  him- 
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self  within  the  statute.  {Powell  v.  Sutro,  80  Cal.  559,  22 
Pac.  308.) 

In  the  absence  of  a  motion  and  a  proper  showing  made  sea- 
sonably that  the  action  was  not  commenced  in  the  proper 
county,  the  court  did  not  err  in  refusing  to  change  the  venue. 

2.  The  record  does  not  show  that  the  amended  complaint  was 
[4,6]  filed  by  leave  of  court,  and,  since  the  plaintiff  was  not 
entitled  to  amend  as  a  matter  of  right  under  section  6588,  Re- 
vised Codes,  counsel  for  defendant  insist  that  the  amended  com- 
plaint did  not  perform  the  function  of  a  pleading,  and  there- 
fore did  not  require  an  answer.  It  is  the  rule  that  an  amended 
complaint,  filed  after  answer  and  without  leave  of  court  first 
obtained,  is  subject  to.  be  stricken  from  the  files  on  motion  of 
the  defendant.  {Meredith  v.  Roman,  49  Mont.  204,  141  Pac. 
643.)  But  if  it  is  not  stricken  and  the  court  thereafter  recog- 
nizes it,  the  irregularity  will  be  deemed  cured  (31  Cyc.  368), 
and  this  should  be  the  rule  in  this  jurisdiction  where  amend- 
ments are  allowed  with  the  utmost  liberality.  But  counsel  for 
defendant  contend  that  by  reason  of  the  fact  that  the  answer  to 
the  original  complaint  was  on  file,  the  court  was  without  au- 
thority to  enter  the  default,  and  Oettings  v.  Bitchanan,  17 
Mont.  581,  44  Pac.  77,  is  cited  in  support  of  the  contention. 
In  that  case  this  court  held,  in  effect,  that  if  the  answer  to  the 
original  complaint  puts  in  issue 'the  material  allegations  of  the 
amended  complaint  to  such  extent  that  plaintiff  is  not  entitled 
to  relief  upon  the  matters  alleged  and  not  denied,  defendant 
may  rely  upon  his  answer,  and  his  failure  to  plead  further  will 
not  subject  him  to  default.  This  appears  to  be  the  general  rule 
in  the  absence  of  any  statute  to  the  contrary.     (31  Cyc.  460.) 

We  need  not  stop  to  consider  to  what  extent,  if  at  all,  the 
rule  above  was  modified  by  the  enactment  of  section  6537, 
Revised  Codes,  for  defendant  did  not  bring  himself  within  th^ 
rule  of  the  Gettings  Case  or  the  rule  of  the  later  statute.  The 
[6]  amended  complaint  added  another  count — a  charge  of  ex- 
treme cruelty — and  none  of  the  allegations  of  this  count  are 
denied  by  the  answer,  so  that  it  was  possible  for  plaintiff  to 
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abandon  the  charge  of  willful  neglect  and  secure  all  the  relief 
she  demanded  upon  the  allegations  which  were  not  put  in  issue. 
It  is  the  general  rule  that  when  a  material  amendment  is  made 
to  the  complaint,  the  defendant  must  answer  or  demur  anew. 
This  is  the  meaning  of  our  statute,  section  6537  above.  (Haiv- 
sen  V.  Goodrich,  56  Mont.  140,  181  Pac.  739.) 

Evei^  consideration  of  expediency  and  justice  is  opposed  to 
[7]  opening  up  a  case  in  which  judgment  by  default  has  been 
entered,  unless  it  is  made  to  appear  prima  facie  that  the  judg- 
ment as  it  stands  is  unjust.  (Donnelly  v.  Clark,  6  Mont.  135, 
9  Pac.  887.)  Defendant  failed  to  avail  himself  of  the  oppor- 
tunity to  present  his  defense,  if  any  he  had,  and  cannot  now 
complain. 

The  judgment  and  order  are  aflBrmed. 

'Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Associate  Justices  Rey- 
nolds, CooPEE  and  Galen  concur. 

Rehearing  denied  January  16,  1922. 


KAMBORIS,  Administrator,  Respondent,  v.  CHICAGO,  MIL- 
WAUKEE &  ST.  PAUL  RY.  CO.,  Appellant. 

(No.  4,553.) 
(Submitted   October   28,   1921.    Decided   December   24,   1921.) 

[203  Pac.  859.] 

Personal  Injuries — Master  and  Servant — Railroads — Employers' 
Liability  Act — Contributory  Negligence — Measure  of  Dam- 
ages— Instructions — Evidence — Conflict — Verdict    Conclusive, 

Personal  Injuries — Master  and  Servant — Negligence — Conflict  in  Eyidenee 
—Verdict  Conclusive. 

1.  Where  in  an  action  for  damages  for  the  death  of  a  section-man 
struck  by  a  vrork  train  being  pushed  in  front  of  the  engine  and 
approaching  from  his  rear  while  he  was  shoveling  cinders  from  the 
track,  the  evidence  on  the  question  of  defendant's  negligence  was  in 
direct  conflict,  that  of  plaintiff  being  substantial  to  the  effect  that 
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no  warning  was  given  by  either  bell  or  whistle  and  that  there  was 
no  one  riding  on  the  front  end  of  the  train  to  guard  against  danger, 
the  jury's  determination  that  defendant  was  negligent  is  conclusive. 
Same — ^Railroads — Employers'  Liability  Act — Contributory  Negligence — 
Effect. 

2.  Contributory  negligence  of  plaintiff  employee  in  an  action 
brought  either  under  the  federal  or  state  Employers'  Liability  Act 
does  not  bar  recovery  but  is  a  fact  which  may  be  taken  into  con- 
sideration by  the  jury  in  apportioning  the  damages. 

Same  —  Federal    and     State     Employers'    Liability     Acts  —  Measure     of 
Damages. 

3.  Quaere:  Is  the  measure  of  damages  under  the  state  Employers' 
Liability  Act  the  same  as  under  the  federal  statute  f 

Same — Measure  of  Damages  —  Instructions — ^Absence  of  Objection — ^Re- 
view. 

4.  In  the  absence  of  an  objection  to  an  instruction  on  the  measure 
of  damages  in  an  action  by  a  railroad  employee,  defendant  was  in  no 
position  to  complain  of  it  as  improper  under  the  federal  Employers' 
Liability  Act,  claimed  by  it  to  supersede  the  state  statute  where  the 
parties  at  the  time  of  the  accident  were  engaged  in  interstate  com- 
merce. 

Trial — Inconsistent  Instructions — Proper  Befusal. 

5.  An  offered  instruction  inconsistent  with  one  given  without  objec- 
tion  was   properly   refused. 

Appeals  from  District  Court,  Silver  Bow  County;  Joseph  B. 
Jackson,  Judge. 

Action  by  Peter  Kamboris,  as  administrator  of  the  estate  of 
George  D.  Skarpas,  deceased,  against  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals  from  it  and  from  an  order  denying  a  new  trial. 
Affirmed. 

Mr,  Fred  J,  Furman  and  Mr,  Leo  J,  Hanley,  for  Appellant, 
submitted  a  brief;  Messrs,  Murphy  cfc  Whitlock,  of  Counsel, 
submitted  a  supplemental  brief ;  Mr.  A.  N.  Whitlock  argued  the 
cause  orally. 

Messrs.  Wheeler  &  Baldwin,  for  Respondent,  submitted  an 
original  and  a  supplemental  brief;  Mr,  Jos.  H.  Baldwin  argued 
the  cause  orally. 


3.  Applicability  of  state  statutes  and  rules  of  law  in  determining 
damages  in  action  under  federal  Employers'  Liability  Act,  see  note 
in  12  A.  If.  B.   711. 
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MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

On  the  14th  of  September,  1916,  George  D.  Skarpas  was 
killed  upon  the  track  of  the  defendant  company  at  or  near 
Vendome,  Montana.  Peter  Kamboris  was  afterward  appointed 
administrator  of  the  estate  of  the  deceased,  and  brought  this 
action  to  recover  damages  because  of  the  death.  Verdict  was 
rendered  by  the  jury  in  favor  of  plaintiff  for  the  sum  of 
$10,000.  Motion  for  new  trial  was  made  and  overruled.  De- 
fendant has  appealed  from  the  judgment  and  from  the  order 
overruling  the  motion. 

The  appeals  present  three  questions:  (1)  Was  defendant 
guilty  of  negligence  proximately  causing  the  injury?  (2)  Was 
deceased  guilty  of  contributory  negligence  barring  recovery  t 
(3)  Was  there  error  in  the  rulings  of  the  court  relative  to 
questions  involving  the  correct  measure  of  damages? 

The  evidence  is  in  direct  conflict  as  to  whether  or  not  de- 
[1]  fendant  was  guilty  of  negligence.  Deceased  was  an  em- 
ployee of  defendant  company,  and  was  engaged  in  shoveling 
cinders  from  off  a  sidetrack  at  or  near  Vendome,  when  a  train 
approached  from  the  east  and  in  his  rear,  striking  him  and 
causing  injuries  resulting  in  his  death  about  nine  hours  later. 
The  train  was  a  work  train,  consisting  of  engine,  flat  car,  two 
water-tank  cars  and  caboose,  which  cars  were  being  pushed  in 
front  of  the  engine.  The  evidence  in  behalf  of  plaintiff  was 
substantial,  showing  that  no  warning  of  the  approach  of  the 
train  was  given,  either  by  bell  or  whistle,  and  that  there  was 
not  any  person  upon  the  front  end  of  the  train  to  guard 
against  danger.  As  such  circumstances,  if  they  existed,  con- 
stituted negligence,  and  as  the  jury  decided  in  favor  of  plain- 
tiff's contention  upon  this  feature  of  the  case,  its  finding  must 
stand. 

In  a  case  of  this  kind,  the  contributory  negligence  of  the 
[2]  employee  does  not  bar  recovery,  but  if  there  was  contribu- 
tory negligence,  it  only  diminishes  the  damages  in  proportion  to 
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the  amount  of  negligence  attributable  to  the  employee.  This  is 
true  wliether  the  action  was  brought  under  the  state  statute 
(Chap.  29.  Session  Laws  of  1911)  or  the  federal  Employers' 
Liability  Act  (35  Stats,  at  Large,  65  [U.  S.  Comp.  Stats.,  sees. 
8657-^665];  8  Fed.  Stats.  Ann.,  2d  ed.,  1208,  1339,  1352),  as 
the  provision  in  both  Acts  to  this  effect  is  the  same.  There- 
fore, even  though  deceased  may  have  been  guilty  of  contribu- 
tory negligence,  yet  such  negligence  does  not  bar  the  recovery, 
but  is  a  fact  to  be  taken  into  consideration  by  the  jury  in  ap- 
portioning the  damages. 

All  through  the  trial  it  was  the  theory  of  defendant  that  at 
[3]  the  time  of  the  injury  Skarpas  and  the  defendant  com- 
pany were  both  engaged  in  interstate  commerce,  and  that  under 
such  circumstances  the  federal  Act  entirely  supersedes  the  state 
Act  as  to  the  subject  matter  involved.  This  is  urged  as 
an  important  matter,  for  there  is  a  question  whether  or  not 
the  measure  of  damages  under  the  state  statute  is  the  same  as 
under  the  federal  Act,  upon  which  question,  however,  this 
court  does  not  at  this  time  express  an  opinion.  Even  though 
there  may  be  a  difference  in  the  two  rules  for  the  determination 
of  the  damages,  yet  in  this  particular  case  defendant  is  not 
in  a  position  to  raise  that  question  in  this  court.  Upon  re- 
[4]  quest  of  plaintiff,  the  court  gave  the  jury  the  following 
instruction:  **You  are  instructed  that  if  you  find  for  the 
plaintiff  you  should  award  him:  (1)  Such  an  amount  as  will 
be  reasonable  compensation  for  any  pain  or  suffering  which  de- 
ceased endured  in  consequence  of  his  injury;  and  (2)  such 
sum  as  will  be  a  reasonable  equivalent  for  any  loss  the  deceased 
may  have  sustained  on  account  of  his  diminished  capacity  to 
labor  or  earn  money,  if  his  capacity  in  that  regard  has  been 
reduced  on  account  of  his  injuries."  Defendant  did  not  offer 
any  objection  to  the  giving  of  this  instruction.  It  has  been 
held  many  times  by  this  court  that  appellant  cannot  complain 
of  any  instruction  to  which  he  ihade  no  objection,  and,  not  hav- 
ing objected  to  this  instruction,  defendant  cannot  now  com- 
plain of  it,  even  though  it  was  erroneous,  nor  of  a  verdict  ren- 
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dered  by  the  jury  within  the  scope  of  the  instruction.  Based 
upon  this  instruction,  the  verdict  was  clearly  within  the 
evidence,  and  therefore  we  cannot  say  that  it  was  excessive. 

Defendant  offered  an  instruction  to  the  effect  that  plaintiff 
[6]  could  not  recover  for  any  loss  except  the  pecuniary  loss 
suffered  by  the  mother  and  sisters.  Such  offered  instruction 
was  inconsistent  with  the  former  instruction  given  without  ob- 
jection, and  therefore  the  court  was  justified  in  refusing  it. 

It  appearing  that  no  error  was  committed  by  the  trial  court 
of  which  defendant  can  now  complain,  it  is  ordered  that  the 
judgment  and  order  overruling  motion  for  new  trial  be  aflBrmed. 

Affirmed. 

Me.  Chiep  Justice  Bbantly  and  Associate  Justices 
Cooper,  Holloway  and  Galen  concur. 

Behearing  denied  January  30,  1922. 


STATE,  Respondent,  v,  WILSON,  AppellajNT. 

(No8.  4,893  And  4,952.) 
(Submitted  November   5,   1921.    Decided   December   24,   1921.) 

[203  Pac.  351.] 

Criminal    Law — Assault — Defenses — Erroneous    Exclusion    of 

Evidence — Denial  of  Fair  Trial, 

• 

1.  In  a  prosecution  for  assault  in  which  the  accused  sought  to  de- 
fend on  the  grounds  that  he  was  in  the  act  of  arresting  the  prosecut- 
ing witness  and  turning  him  over  to  the  sheriff  under  a  charge  of 
stealing  his  colt,  and  that  in  doing  so  he  used  no  more  force  than 
was  necessary,  and  also  that  he  acted  in  self-defense,  held  that  th€ 
trial  court  erred  in  excluding  evidence  presenting  such  facts,  and 
that  defendant  was  thereby  denied  a  fair  trial. 

Appeals  from  District  Court,  McCone  County;  C.  C.  Hurley, 
Judge. 
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M.  Bbuce  Wilson  was  convicted  of  second  degree  assault  and 
appeals  from  the  judgment  and  an  order  denying  him  a  new 
trial.    Reversed  and  remanded. 

Mrs.  Florence  W.  Stephens  and  Mr,  Henry  C.  Smith,  of 
Counsel,  submitted  a  brief  in  behalf  of  Appellant;  Mr.  Smith 
argued  the  cause  orally. 

The  court  erred  in  excluding  evidence  that  the  defendant 
was  attempting  to  arrest  Calder  when  the  alleged  assault  took 
place  and  that  he  did  arrest  him.  The  laws  of  Montana  give 
a  private  person  the  right  to  make  an  arrest  under  certain 
circumstances.  (Rev.  Codes,  sees.  9055,  9058.)  A  private  per- 
son may  make  an  arrest  when  the  person  arrested  has  com- 
mitted a  felony.  (2  R.  C.  li..  pars.  5,  6.)  Defendant  had 
reasonable  cause  to  believe  Calder  to  be  guilty  of  a  felony, 
as  the  fact  of  his  being  in  possession  of  his  colt,  coupled  with 
the  prosecuting  witness'  unsavory  reputation,  was  sufficient  **to 
warrant  a  cautious  man  in  believing''  him  to  be  guilty.  Evi- 
dence, of  the  arrest  was  therefore  material  to  a  fair  decision 
of  the  merits  of  the  case  as  was  the  fact  that  Calder  resisted 
the  arrest  by  attempting  to  draw  a  sawed-oflP  shotgun  on  the 
accused. 

In  the  case  of  Brooks  and  Orme  v.  Commonwealth,  61  Pa.  St. 
352,  100  Am.  Dec.  645,  the  court  has  gone  very  fully  into  the 
rights  of  a  private  citizen  to  arrest  one  who  has  committed  a 
felony  and  has  gone  so  far  as  to  hold  that  where  the  escaping 
felon  killed  his  pursuer  when  attacked  by  him,  the  crime  was 
murder  and  not  manslaughter. 

It  is  a  necessary  element  to  a  right  to  arrest  that  the  per- 
son making  the  arrest  notify  the  party  whom  he  is  attempting 
to  arrest  at  the  earliest  passible  moment,  although  in  some  in- 
stances it  has  been  held  to  be  unnecessary.  **A  private  person, 
in  making  an  arrest,  must  always  give  notice  of  his  intention, 
unless  the  demand  of  the  person  being  arrested  as  to  the  au* 
thority  to  make  the  arrest  is  a  mere  pretense  and  he  knows 


94  State  v,  Wilson.  [Dec  T. '21 

[62  Mont.  92.] 

or  ought  to   know   why  the  arrest  is  being  made,   and  the 
authority  of  the  person  making  it.'*     (2  R.  C.  L.,  par.  22.) 

Mr.  Wellington  D,  RanJcin,  Mr.  Gael  O.  Wilson  and  Mr.  L.  A. 
Foot,  Assistant  Attorneys  General,  for  Respondent,  submitted 
a  brief;  Mr.  Foot  argued  the  cause  orally. 

An  examination  of  the  record  shows  that  the  purpose  of 
nearly  every  one  of  the  questions  ruled  out  by  the  court  was 
to  show  one  of  two  things,  either  that  appellant  was  engaged 
in  arresting  the  complaining  witness  or  that  the  complaining 
witness  was  stealing  a  colt  belonging  to  the  appellant.  Evi- 
dence on  either  of  these  matters  was  incompetent  and  immate- 
rial. The  appellant  was  charged  with  assault  in  the  second 
degree.  There  was  no  evidence  that  the  complaining  witness 
attacked  appellant  or  offered  any  resistance  to  the  attempted 
arrest,  except  to  pick  up  his  shotgun  after  appellant  started 
to  beat  him,  and  that  was  at  once  taken  from  him,  and  the 
further  beating  and  tying  by  the  neck  to  a  mule  took  place 
after  he  was  completely  in  the  control  and  power  of  appellant. 
The  complaining  witness  does  not  deny  that  appellant  seized 
him  and  turned  him  over  to  legal  authorities  on  a  charge  of 
grand  larceny.  That  question  was  not  at  issue.  The  only 
question  here  was.  Did  the  appellant  assault  the  complaining 
witness  Calder  in  such  a  manner  as  to  constitute  second  degree 
assault  ? 

Under  subdivision  2  of  section  8316,  Revised  Codes  of  1907, 
the  use  of  force  or  violence  toward  the  person  of  another  is  not 
unlawful  when  necessary  in  arresting  one  who  has  committed 
a  felony  and  delivering  him  to  a  public  officer  competent  to 
receive  him.  This  case  does  not  come  under  this  section.  The 
testimony  of  appellant  himself  shows  that  Calder  made  no 
resistance  after  the  shotgun  was  taken  from  him,  nor  was  there 
any  attempt  to  flee.  {State  v.  Prlja,  57  Mont.  461,  189  Pac. 
64;  5  C.J.  752,  sec.  244d.) 

In  the  case  of  State  v.  Stalcup,  24  N.  C.  50,  it  was  held  that 
while  tying  a  prisoner  was  not  necessarily  a  use  of  excessive 
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force,  for  an  officer  to  do  so  because  of  his  malice  toward  the 
prisoner  was  sufficient  to  justify  an  indictment  of  the  officer 
for  assault. 

Appellant  cannot  consistently  claim  self-defense,  as  the  evi- 
dence throughout  shows  that  he  was  the  aggressor  at  every 
stage  of  the  game.  The  only  question  here  was  whether  ap- 
pellant had  mistreated  Calder  unnecessarily  in  making  the 
arrest,  and  all  evidence  to  the  effect  that  he  was  attempting  an 
arrest,  or  as  to  the  ownership  of  the  colt,  or  that  Calder 
attacked  him  first,  were  immaterial  in  this  case  and  properly 
excluded. 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

Defendant  was  convicted  of  second  degree  assault,  and  judg- 
ment followed.  Motion  for  new  trial  was  made  and  overruled. 
Appeal  has  been  taken  from  the  judgment  and  order  overruling 
the  motion. 

Appellant's  brief  contains  fifty-four  assignments  of  error; 
but,  for  convenience  in  the  disposition  of  the  case,  we  will  not 
attempt  to  consider  these  assignments  specially,  but  will  dis- 
pose of  the  case  by  reference  generally  to  the  matters  of  which 
complaint  is  made. 

From  the  evidence  in  the  case  it  appears  that  the  defendant, 
[1]  in  company  with  two  others,  met  one  Arthur  Calder  upon 
a  certain  highway  in  McCone  county,  at  which  place  the  alleged 
assault  occurred.  Calder,  in  company  with  his  wife,  was  in  a 
wagon  drawn  by  team  and  had  with  him  a  colt,  the  ownership 
of  which  was  in  dispute.  Calder  had  in  his  possession  a  sawed- 
off  shotgun  which  was  lying  on  the  floor  of  the  wagon  beneath 
the  seat  on  which  he  sat.  He  reached  for  his  gun,  and  at  about 
that  time  defendant  struck  him  a  number  of  times  with  a 
diamond  willow  stick  about  two  and  one-half  to  three  feet  long 
and  a  little  less  than  two  inches  in  diameter  at  its  butt  end. 
The  evidence  is  in  conflict  as  to  whether  or  not  defendant  ad- 
ministered the  beating  before  or  after  Calder  reached  for  the 
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gun.  Defendant  and  his  associates  succeeded  in  wresting  the 
gun  from  Calder,  whereupon  Calder  and  his  wife  jumped  down 
from  the  wagon  on  the  side  opposite  from  Wilson.  Calder  and 
defendant  both  moved  toward  the  head  of  the  team,  and  in 
front  of  the  team  Wilson  again  pounded  Calder  with  the  stick. 
Thereafter  Calder  was  tied  with  a  rope  to  the  hame  of  the 
collar  of  one  of  the  mules  of  the  team  driven  by  defendant  and 
associates  and  forced  to  walk  for  some  distance.  Calder  claims 
that  defendant  struck  him  after  he  had  been  so  tied,  but  this  is 
denied.  It  is  the  contention  of  defendant  that  the  colt  belonged 
to  him  and  that  Calder  had  stolen  it  from  among  his  other 
horses,  and  that  he  sought  Calder  for  the  purpose  of  arresting 
him  and  turning  him  over  to  the  sheriff.  Defendant  also  con- 
tends that  in  the  affair  he  used  no  more  force  than  was  neces- 
sary to  subdue  Calder  and  place  hiin  under  arrest,  and  also 
only  such  force  as  was  necessary  for  his  own  self-defense. 
From  our  reading  of  the  record,  we  are  satisfied  that  the  de- 
fendant was  not  given  a  fair  opportunity  for  the  presentation 
of  these  defenses.  He  was  entitled  to  present  to  the  jury  all 
the  substantial  facts  occurring  at  the  time  of  the  alleged  as- 
sault, including  the  object  of  meeting  Calder,  the  conversation 
that  took  place  regarding  the  colt,  and  the  purpose  of  defendant 
and  his  associates  in  arresting  Calder,  with  the  facts  upon 
which  such  purpose  was  founded,  together  with  the  circum- 
stances that  would  have  a  bearing  upon  the  question  of  self- 
defense  and  the  question  as  to  whether  or  not  defendant  used 
more  force  than  was  necessary  in  making  the  arrest.  We  do 
not  think  that  in  these  respects  defendant  was  given  the  fair 
trial  to  which  he  was  entitled. 

For  the  reasons  herein  given,  the  judgment  and  order  over- 
ruling motion  for  new  trial  are  reversed  and  the  cause  is 
remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices 
Cooper,  Holloway  and  Galen  concur. 
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STATE  EX  REL.  THACHER  et  al.,  Respondents,  v.  BOYLE 
ET  AL.,  A6  THE  PUBLIC  SERVICE  COMxMISSION  OF 
MONTANA,  Appellants. 

(No.  4,814.) 
(Submitted  November   3,   1921.     Decided   December   24,   1921.) 

[204  Pac.  378.] 

Prohibition — Public  Service  Commission — Irrigation  Companies 
— Public  Utilities — Jurisdiction — Statutory  Construction. 

Irrigation    Companies  —  Public    Utilities  —  Public    Service    Commission  — 
Juri^iction. 

1.  Held,  that  an  irrigation  company  organized  for  the  purpose  of 
supplying  water  for  the  irrigation  of  agricultural  lands  is  not  a 
"public  utility"  within  the  meaning  of  Chapter  52,  Laws  of  1913, 
and  is  therefore  not  subject  to  supervision  and  regulation  by  the 
Public  Service  Commission.  (Mft.  Chief  Justice  Brantly  and  MR. 
Justice  Galen  dissenting.) 

Statutory    Construction — Rule. 

2.  In  the  construction  of  a  statute  every  word,  phrase,  clause  and 
sentence  of  the  Act  must  be  given  meaning  if  it  is  possible  to  do  so. 

Appeals  from  District  Court,  Ravalli  County;  Theodore 
Lentz,  Judge. 

Proceedings  by  the  State  on  the  relation  of  George  0. 
Thacher  and  others  to  secure  a  Writ  of  Prohibition  against 
Daniel  Boyle  and  others,  as  the  Public  Service  Commission,  to 
prevent  defendants  from  taking  jurisdiction  over  and  fixing 
annual  charges  for  services  performed  by  the  Ravalli  Water  Com- 
pany in  furnishing  water  for  irrigation  purposes.  Judgment 
for  relators.  Defendants  appeal  from  it  and  from  order  deny- 
ing a  new  trial.    AflSrrned. 

Mr,  Wellington  D,  Rankin,  Attorney  General,  Mr,  E,  O. 
Toomey  and  Mr,  R,  F,  Gaines,  for  Appellants,  submitted  a 
brief;  Mr,  Toomey  and  Mr,  Oaines  argued  the  cause  orally. 

By  virtue  of  its  business  as  conducted  by  it,  the  Ravalli 
Water  Company  is  a  public  utility.  (See  Long  on  Irrigation, 
sees.  4,  130;  1  Wyman  on  Public  Service  Corporations,  sees. 
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73,  92;  Ellinglwuse  v.  Taylor,  19  Mont.  462,  48  Pac.  757; 
Helena  Power  Transmission  Co.  v.  Spratt,  35  Mont.  108,  10 
Ann.  Cas.  1055,  8  L.  R:  A.  (n.  s.)  567,  88  Pac.  773,  and  37 
Mont.  60,  94  Pac.  681.)  And  a  definite  recognition  of  the  fact 
that  a  corporation  engaged  in  the  same  character  of  service 
as  the  Ravalli  Water  Company  is  a  public  service  corporation 
is  found  in  the  case  of  Bailey  v.  Tintinger,  45  Mont.  154,  122 
Pac.  575.  The  supreme  court  of  the  United  States  is  equally 
positive  in  its  declaration  that  such  corporations  are  public 
utilities.  {FaUbrook  etc.  Dist.  v.  Bradley,  164  U.  S.  112,  41 
L.  Ed.  369,  17  Sup.  Ct.  Rep.  56  [sre,  also,  Rose's  U.  S.  Notes] ; 
V{m  Dyke  v.  Geary,  244  U.  S.  39,  61  L.  Ed.  973,  37  Sup.  Ct. 
Rep.  483.) 

In  Colorado  and  Arizona  different  views  entertained  by  the 
courts  respecting  the  matter  of  appropriaticpi  of  water  render 
decisions  from  those  states  concerning  the  question  of  whether 
canal  companies  are  public  utilities  of  doubtful  value ;  but  gen- 
erally it  may  be  said  that  both  those  states  recognize  them 
to  be  such. 

In  Idaho,  Washington  and  Oregon  such  companies,  in  efforts 
to  condemn  rights  of  way  for  their  ditches,  have  been  expressly 
recognized  as  public  agencies  and  subject  to  regulation  and 
control  by  the  state  in  the  conduct  of  their  business.  ( WtWer- 
ding  v.  Oreen,  4  Idaho,  773,  45  Pac.  134;  Umatilla  Irr.  Co.  v. 
Barnhart,  22  Or.  389,  30  Pac.  37 ;  Prescott  Irr.  Co.  v.  FlatJiers, 
20  Wash.  454,  55  Pac.  635.) 

The  attitude  of  the  persons  in  charge  of  a  business  is  not  the 
test  of  whether  or  not  the  business  is  a  public  utility.  (Van 
Dyke  v.  Oeary,  supra;  Oerman  Alliance  Co.  v.  Kansas,  223 
U.  S.  389,  L.  R.  A.  1915C,  1189,  58  L.  Ed.  1011,  34  Sup.  Ct. 
Rep.  612.)  **To  claim  one  is  not  a  common  carrier  because 
he  has  persistently  disregarded  his  duty  and  has  arbitrarily 
chosen  whom  he  would  serve,  notwithstanding  that  he  has  in- 
vited the  public  generally  to  apply,  is  to  make  a  public  duty 
determinable  by  the  pleasure  of  the  individual  and  not  by  pria- 
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ciple  of  law."  (Lloyd  v.  Haugh  etc.  Co,,  223  Pa.  St.  148, 
21  L.  R.  A.  (n.  s.)  188,  72  Atl.  516.) 

The  test  recognized  with  practical  unanimity  of  opinion  ^nd 
expression  is,  whether  the  business  itself  **  holds  such  a  peculiar 
relation  to  the  public  interest  that  there  is  superinduced  upon 
it  the  right  of  public  regulation."  It  is  the  nature  of  the  busi- 
ness and  not  the  desire  of  its  proprietors  that  controls.  {Munn 
V.  Illinois,  94  U.  S.  113,  24  L,  Ed.  77  [see,  also,  Eose's  U.  S. 
Notes] ;  State  Public  Utilities  Com.  v.  Monarch  Refrigerating 
Co.,  267  111.  528 ,  108  N.  E.  716 ;  State  ex  rel.  Danciger  Co.  v. 
Public  Service  Com.,  275  Mo.  483,  205  S.  W.  36.) 

Public  Utility  Acts  have  generally  been,  by  the  courts, 
liberally  construed  as  is  proper  with  reference  to  remedial 
legislation,  and  as  illustrative  of  the  view  of  the  court  we  cite 
the  following  cases:  State  ex  rel.  Sedalia  v.  Public  Service 
Com.,  275  Mo.  201,  204  S.  W.  497 ;  Minneapolis,  St.  P.  dk  S.  S. 
M.  B.  Co.  V.  Railroad  Com.,  136  Wis.  146,  17  L.  B.  A.  (n.  s.) 
821,  116  N.  W.  905;  State  Public  Utility  Com.  y.  Monarch 
Refrigerating  Co.,  267  111.  528,  108  N.  E.  716. 

Messrs.  O'Hara,  Maden  &  Carmody,  for  Respondents,  sub- 
mitted a  brief;  Messrs.  Murphy  &  Whitlock,  of  Counsel;  Mr. 
Robt.  A.  O'Hara  argued  the  cause  orally. 

We  contend  that  even  though  it  were  admitted  that  both  the 
present  company  and  its  predecessors  were  public  utilities,  still 
this  commission  has  no  jurisdiction  over  them,  for  the  reason 
that  notwithstanding  the  state  has  power  to  regulate  public  util- 
ities, the  power  which  the  state  as  sovereign  delegates  to  a 
commission  is  strictly  limited  by  the  statute  under  which  such 
power  is  granted,  and  the  statute  in  this  case  does  not,  in  the 
first  place,  include  utilities  engaged  in  the  furnishing  of  water 
for  irrigation,  and,  in  the  second  place,  if  it  does,  it  excepts 
from  the  jurisdiction  of  the  commission  all  existing  contracts 
and  the  admitted  facts  show  that  most  of  the  contracts  were  in 
existence  before  the  passage  of  the  Act.    That  the  jurisdiction 
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of  the  commission  is  strictly  limited  by  the  statute  is  clearly 
announced  in  the  case  of  Interurban  Ry.  Terminal  Co,  v. 
PuUic  UtaUies  Com.,  98  Ohio  St.  287,  3  A.  L.  R.  696,  120 
N.  E.  831 ;  Public  Utilities  Reports  1919B,  p.  212. 

Does  our  statute  give  the  commission  jurisdiction  over  com- 
panies engaged  in  the  distribution  of  water  for  irrigation  pur- 
poses! We  submit  that  the  legislature  did  not  intend  by 
section  3  of  this  Act  to  give  the  commission  jurisdiction  over 
persons  or  corporations  engaged  in  the  furnishing  of  water  for 
irrigation  purposes.  The  term  "irrigation"  is  not  used  in  the 
Act,  whereas  the  terms  ** household  use,"  ** sewerage  service," 
** manufacturing"  and  "business"  are  used.  Irrigation  is  a 
term  so  well  known  in  Montana,  and  the  subject  of  irrigation  is 
so  important  in  this  state,  that  if  the  legislature  had  intended 
to  include  it,  it  would  have  used  the  term.  Why  should  it 
have  used  the  other  terms  such  as  "household  use"  and  "sew- 
erage service"  and  omit  irrigation?  In  view  of  the  specific  des- 
ignation of  the  various  uses  referred  to  in  the  statute,  the  term 
"business"  should  certainly  not  be  construed  in  such  a  broad 
general  sense  as  to  include  everything.  It  is  true  that  the 
supreme  court  of  this  state  in  Territory  v.  Harris,  8  Mont. 
140,  143,  19  Pac.  286,  adopts  the  general  definition  of  the 
word  "business"  as  given  by  Mr.  Webster,  and  that  in  a  case 
in  no  way  similar  to  the  present  one.  We  submit  that  the  use 
of  the  term  "business"  in  connection  with  the  other  specifies 
terms  such  as  "manufacture"  was  in  a  sense  synonymous  with 
the  word  "trade."  There  is  good  authority  for  this  conten- 
tion. (See  Cuzner  v.  Calif orv4<i  Club,  155  Cal.  303,  20  L.  R.  A. 
(n.  s.)  1095,  100  Pac.  868;  State  v.  University  Chib,  35  Nev. 
475,  44  L.  R.  A.  (n.  s.)  1026,  130  Pac.  468;  Easterbrook  v. 
Orphan  Society,  85  Conn.  289,  41  L.  R.  A.  (n.  s.)  615,  82 
Atl.  561 ;  People  v.  Warden,  144  N.  Y.  529,  27  L.  R.  A.  718,  39 
N.  E.  686.)  In  the  next  place,  assuming  the  Act  does  give  the 
commission  jurisdiction  of  such  companies,  we  contend  that 
section  12  of  the  Act  specifically  excepts  existing  contracts. 
{Helena  Light  &  Ry.  Co.  v.  Northern  Pac.  Ry.  Co.,  57  Mont. 
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93,  186  Pac.  702;  Lima  v.  Public  Utilities  Com,,  100  Ohio  St. 
416,  126  N.  E.  318;  Public  Utility  Reports  1920C,  p.  934;  Ohio 
River  Power  Co.  v.  Steubenville,  99  Ohio  St.  421,  124  N.  E. 
246.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Some  time  prior  to  1908,  the  Bitter  Root  District  Irrigation 
Company  was  organized  to  irrigate  lands  in  the  Bitter  Root 
Valley.  It  made  some  appropriations  of  water  and  partially 
constructed  a  distributing  system.  In  1908  it  failed  in  business 
and  its  properties  were  taken  over  by  the  Bitter  Root  Valley 
Irrigation  Company,  which  thereafter  purchased  30,000  acres  of 
land  in  the  vicinity,  perfected  the  appropriation  of  large  quan- 
tities of  water,  constructed  a  reservoir  at  Lake  Como,  extended 
a  main  canal  for  some  sixty-seven  miles  and  built  over  250 
miles  of  lateral  ditches.  It  sold  more  than  17,000  acres  of 
its  lands  with  perpetual  water  rights  and  contracted  to  fur- 
nish each  purchaser  water  for  irrigation  at  a  fixed  annual  main- 
tenance charge  of  $1.25  per  acre.  Later  this  company  became 
bankrupt  and  its  properties  were  acquired  by  the  Ravalli  Water 
Company,  which  undertook  to  carry  out  the  contracts  but,  find- 
ing the  revenues  derived  therefrom  insufficient  to  cover  oper- 
ating expenses,  applied  to  the  Public  Service  Commission  of  this 
state  to  take  jurisdiction  and  fix  annual  charges  for  the  services 
to  be  performed,  irrespective  of  the  contract  rate.  The  Public 
Service  Commission  having  indicated  its  purpose  to  assume 
jurisdiction  and  determine  the  question  of  reasonable  rates,  this 
proceeding  was  instituted  to  secure  a  writ  of  prohibition  arrest- 
ing the  proceedings  before  the  commission.  Issues  were  joined 
and  after  a  hearing,  a  peremptory  writ  was  issued  and  de- 
fendants appealed  from  the  judgment  and  from  an  order  de- 
nying a  new  trial. 

One  question  is  determinative  of  these  appeals :  Is  the  Ravalli 
[1]  Water  Company  a  public  utility  within  the  meaning  of 
Chapter  52,  Laws  of  1913 1    If  it  is,  its  business  is  subject  to 
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supervision  and  regulation  by  the  Public  Service  Commission. 
If  it  is  not,  the  commission  has  no  jurisdiction  over  it  or  its 
operations.  The  commission  is  a  mere  administrative  agency 
created  to  carry  into  effect  the  legislative  will.  It  has  only  lim- 
ited powers,  to  be  ascertained  by  reference  to  the  statute  cre- 
ating it,  and  any  reasonable  doubt  as  to  the  grant  of  a  par- 
ticular power  will  be  resolved  against  the  existence  of  the 
power.     (Collier  on  Public  Service  Companies,  404,  405.) 

By  section  1,  Chapter  52  above,  a  Public  Service  Commission 
was  created  **to  supervise  and  regulate  the  operations  of  the 
public  utilities  Thereinafter  named,"  etc.  By  section  2  the 
board  of  railroad  commissioners  was  constituted,  ex  officio,  the 
Public  Service  Commission.  Section  3  provides:  **The  term 
*  public  utility,'  within  the  meaning  of  this  Act  shall  embrace 
every  corporation,  both  public  and  private,  company,  individ- 
ual, association  of  individuals,  their  lessees,  trustees,  or  re- 
ceivers appointed  by  any  court  whatsoever,  that  now  or  here- 
after may  own,  operate  or  control  any  plant  or  equipment,  or 
any  part  of  a  plant  or  equipment  within  the  state  for  the  pro- 
duction, delivery  or  furnishing  for  or  to  other  persons,  firms, 
associations,  or  corporations,  private  or  municipal,  heat,  street 
railway  service,  light,  power  in .  any  form  ,or  by  any  agency, 
water  for  business,  manufacturing,  household  use,  or  sewerage 
service,  whether  within  the  limit  of  municipalities,  towns  and 
villages,  or  elsewhere;  telegraph  or  telephone  service,  and  the 
Public  Service  Commission  is  hereby  invested  with  full  power 
of  supervision,  regulation  and  control  of  such  utilities,  subject 
to  the  provisions  of  this  Act  and  to  the  exclusion  of  the 
jurisdiction,  regulation  and  control  of  such  utilities  by  any 
municipality,  town  or  village." 

It  is  idle  to  cite  authorities  defining  the  terms  **  public  utili- 
ties," as  those  terms  are  generally  understood  in  common  par- 
lance. For  the  purpose  of  indicating  the  extent  to  which 
the  state  should  then  go  in  exercising  its  regulatory  powers 
over  public  utilities  it  was  competent  for  the  Montana  legisla- 
ture to  adopt  such  a  restricted  definition  of  those  terms  as  it 
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saw  fit,  and  it  saw  fit  to  adopt  the  definition  contained  in 
section  3  above  and  to  limit  the  jurisdiction  of  the  Public 
Service  Commission  to  the  specific  subjects  therein  enumerated. 
There  is  not  any  mention  in  section  3  of  a  corporation,  com- 
pany, association  or  individual  engaged  in  furnishing  water  for 
irrigation  purposes,  and  the  only  contention  made,  or  that  could 
be  made,  is  that  the  expression  '* water  for  business"  compre- 
hends water  for  irrigation.  In  view  of  the  fact  that  irrigation 
has  been  one  of  the  most  prominent  subjects  of  legislation  and 
general  consideration  by  the  people  in  Montana  from  its  or- 
ganization as  a  territory  in  1864  to  the  present  time,  it  would 
impeach  the  intelligence  of  every  member  of  the  legislative 
assembly  of  1913  to  say  that  in  enacting  Chapter  52  above,  the 
members  could  not  command  language  to  express  the  idea  of 
irrigation  but  were  driven  to  the  sorry  expedient  of  using  the 
phrase  "water  for  business''  as  the  best  expression  available 
to  represent  the  idea.  But  resort  cannot  be  had  to  such  a 
subterfuge.  It  may  be  granted  that  the  term  ** business"  is 
suflSciently  comprehensive  to  include  almost  any  human  en- 
deavor, but  that  it  was  not  employed  in  that  general  sense  is 
[2]  apparent.  It  is  an  elementary  rule  of  statutory  construc- 
tion that  every  word,  phrase,  clause  and  sentence  in  an  Act 
must  be  given  meaning  if  it  is  possible  to  do  so.  (State  ex  rel. 
Bitter  Root  Valley  Irr.  Co,  v.  District  Court,  51  Mont.  305, 
152  Pac.  745.)  If  the  word  '* business"  was  intended  to  have 
attached  to  it  its  broad  significance,  then  the  very  next  word 
in  section  3,  ** manufacturing,"  is  without  any  meaning  what- 
ever, for  no  one  would  contend  that  business  does  not  include 
manufacturing.  It  is  perfectly  manifest  from  the  use  of  these 
words  and  from  the  last  sentence  in  the  section  that  the 
legislature  had  reference  to  corporations,  associations  and  indi- 
viduals engaged  in  furnishing  water  to  municipalities  for 
sewerage  purposes  and  to  business  houses,  manufacturing  estab- 
lishments, and  to  the  citizens  for  household  use,  and  that  irri- 
gation projects  were  never  in  contemplation.  But  if  any  doubt 
could  arise  as  to  whether  irrigation  projects  were  intended  to 
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be  brought  under  the  jurisdiction  of  the  Public  Service .  Com- 
mission by  the  provisions  of  Chapter  52,  that  doubt  is  dispelled 
by  the  legislature  itself.  By  an  Act  of  the  extraordinary  ses- 
sion of  the  sixteenth  legislative  assembly  (Laws  Extra.  Sess. 
1919,  Chap.  13),  the  Montana  Irrigation  Commission  was  cre- 
ated wdth  authority  to  supervise  the  sale  of  water  and  water 
rights  and  contracts  to  furnish  water  for  irrigation  purposes. 
The  authority  conferred  is  limited  and  the  powers  to  be  exer- 
cised are  particularly  enumerated.  It  is  inconceivable  that  the 
legislature  intended  to  confer  general  jurisdiction  over  irriga- 
tion projects  upon  the  Public  Service  Commission  by  Chapter 
52  above,  and  then  created  a  separate  commission  with  limited 
jurisdiction  over  the  same  subject  by  the  Act  of  1919.  Again, 
the  Act  of  1919  contains  a  clause  repealing  all  Acts  and  parts 
of  Acts  in  conflict  with  it.  If  jurisdiction  over  irrigation  pro- 
jects was  intended  to  be  conferred  by  Chapter  52,  that  Act 
was  repealed  by  the  later  statute  to  the  extent  of  any  re- 
pugnancy between  them,  and  that  they  are  essentially  repug- 
nant in  their  provisions  is  beyond  controversy,  if  Chapter  52 
was  intended  to  confer  authority  upon  the  Public  Service  Com- 
mission to  regulate  the  sale  and  distribution  of  water  for  irriga- 
tion purposes.  It  cannot  be  possible  that  the  legislature  in- 
tended that  two  boards  should  have  conflicting  jurisdictions 
over  the  same  subject  at  the  same  time.  But  the  Act  of  1919 
does  not  repeal  any  part  of  Chapter  52  above,  for  the  reason 
that  the  two  Acts  deal  with  unrelated  subjects,  Chapter  52 
with  the  named  public  utilities  and  the  Act  of  1919  with  irriga- 
tion projects  exclusively.  Since  the  Ravalli  Water  Company 
is  not  a  public  utility  within  the  meaning  of  Chapter  52,  the 
Public  Service  Commission  has  no  jurisdiction  over  it  or  its 
operations. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Associate  Justices  Cooper  and  Reynolds  concur. 
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Mr.  Chief  Justice  Beantly  and  Mr.  Justice  Galen:  We 
do  not  agree  with  the  construction  placed  on  the  words  '*  water 
for  business  use"  as  used  in  section  3  of  Chapter  52,  Laws 
of  1913,  nor  with  the  conclusions  reached  by  the  majority.  In 
our  opinion  the  language  employed  is  broid  enough  to  include 
water  provided  for  irrigation  purposes,  and  such  was  the  clear 
legislative  intent.  The  plain  words  of  the  statute  include  as  a 
public  utility,  subject  to  the  supervision  and  control  of  the 
Public  Service  Commission,  every  corporation,  both  public  and 
private,  owning  or  controlling  any  plant  or  equipment  within 
the  state  for  the  production,  delivery  or  furnishing  of  **  water 
for  business,  manufacturing,  household  use,  or  sewage  service, 
whether  within  the  limits  of  municipalities,  towns  and  villages, 
or  elsewhere.*'  Giving  the  language  employed  its  natural  sig- 
nificance, it  is  plain  that  the  legislature  intended  to  cover  all 
uses  of  water  by  the  selection  of  generic  words;  and  as  indi- 
cated in  the  majority  opinion,  if  possible,  we  are  required  to 
give  force  and  meaning  to  every  word,  phrase,  sentence  and 
section  used  in  the  Act,  the  presumption  being  that  the  legis- 
lature did  not  employ  language  with9Ut  meaning.  {State  ex 
rel.  Smith  v.  Duncan,  55  Mont.  376,  177  Pac.  248.)  Generally, 
the  word  ** business"  means  any  occupation  of  man,  and  man's 
principal  pursuit  is  agriculture.  Agriculture  has  moved  ahead 
of  mining  in  Montana,  and  as  recent  experience  has  clearly 
proven,  irrigation  is  indispensable  in  connection  therewith. 
Webster  defines  *  *  business '  *  as  follows :  * '  That  which  busies  or  en- 
gages time,  attention  or  labor,  as  a  principal  serious  concern 
or  interest.  Constant  employment;  regular  occupation;  any 
particular  occupation  or  employment  habitually  engaged  in,  es- 
pecially for  livelihood  or  gain."  (New  Int.  Diet.,  p.  296; 
Territory  v.  Harris,  8  Mont.  140,  143,  19  Pac.  286;  1  Words 
and  Phrases,  2d  Series,  531.)  If  it  were  not  intended  to  in- 
clude irrigation  under  the  term  ** business,"  the  legislature 
should  so  have  stated.  In  interpreting  the  language  of  the  Act, 
we  must  imply  the  usual  meaning  to  the  words  employed,  and 
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in  so  doing,  irrigation  is  necessarily  included  under  the  general 
term  "business." 

It  is  unbelievable  that  the  legislature  would  enact  a  public 
utility  law,  when  such  a  law  appeared  a  necessity  for  the  pro- 
tection of  *' business,"  and  exclude  irrigation  companies  from 
the  control  of  the  commission  chosen  to  administer  the  sov- 
ereign's rate-making  power;  and  in  the  absence  of  language, 
expressly  indicating  its  exception,  we  think  the  Act  should  be 
held  to  include  it.  To  us  it  appears  wholly  unwarranted  to 
hold  that  ** water  for  business  use"  gives  the  Public  Service 
Commission  the  right  to  regulate  rates  for  the  use  of  water  for 
sprinkling  lawns  and  the  irrigation  of  shrubbery,  but  does  not 
confer  like  authority  as  to  water  used  for  the  irrigation  of 
farms.  •  ) 

From  the  record  it  is  clear  that  the  Ravalli  Water  Com-, 
pany  is  a  carrier  of  water  for  delivery  to  persons  owning  lands, 
susceptible  of  irrigation,  for  the  following  uses:  Irrigation,' 
stock  and  domestic  purposes,  and  that  it  is  now  engaged  in 
such  business.  Its  business  is  public  in  nature,  not  private,  and 
there  is  more  reason  why  its  rates  should  be  made  the  subject 
of  regulation  by  the  state  than  those  of  companies  engaged 
exclusively  in  the  sale  and  delivery  of  water  **to  municipali- 
ties for  sewerage  purposes,  and  to  their  business  houses,  manu- 
facturing establisbments  and  •  •  •  citizens  for  household 
use." 

Moreover,  section  7  of  the  Act  clothes  the  commission  with 
plenary  authority  to  bring  within  its  jurisdiction  **any  other 
business,"  other  than  those  mentioned  in  section  3,  which  may 
be  considei'cd  a  public  utility.  It  is  thereby  provided:  ** Every 
public  utility  engaged  directly  or  indirectly  in  any  other  htcsi- 
ness  than  those  mentioned  in  section  3  of  this  Act,  shall  if 
required  by  the  commission,  keep  and  render  separately  to  the 
commission,  in  like  manner  and  form,  the  accounts  of  all  such 
other  business,  in  which  case  all  the  provisions  of  this  Act  shall 
apply  with  like  force  to  the  books,  accounts,  papers  and  records 
of  such  other  business." 
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To  hold  that  the  term  ** business"  does  not  include  farming 
or  agriculture,  whereof  in  this  state  irrigation  is  a  principal 
means,  is  to  say  that  the  legislature  rejected  the  primary  mean- 
ing of  the  word,  for  agriculture  is  the  most  general  occupation 
or  business;  so  that  in  our  view  the  statute  includes  the  regu- 
lation  of  the  sale  of  water  by  the  Ravalli  Water  Company, 
and  other  like  irrigation  companies,  as  a  public  utility.  In 
construing  this  statute,  in  the  case  of  State  ex  rel.  City  of 
Billings  v.  Billings  Gas  Co.,  55  Mont.  102,  173 'Pac.  799,  this 
court  speakirfg  through  Mr.  Justice  HoUoway,  weir  said:  **A 
consideration  of  the  statute  leads  to  the  conclusion  that  in  this 
enactment  the  legislature  intended  to  provide  a  comprehensive 
and  uniform  system  of  regulation  and  control  of  public  utili- 
ties, by  a  specially  created  tribunal,  through  which  the  state 
itself  exercises  its  sovereign  power."  (See,  also,  Doney  v. 
Northern  Pac.  By.  Co,,  60  Mont.  209,  199  Pac.  432.) 

The  words  employed,  the  policy  of  the  law,  the  evils  to  be 
remedied,  are  indicia  properly  to  be  availed  of  in  determining 
the  scope  of  the  legislative  enactment.  {State  ex  rel,  McGowan 
V.  Sedgmck,  46  Mont.  187,  127  Pac.  94;  Johnson  v.  Butte  & 
Superior  Copper  Co.,  41  Mont.  158,  48  L.  R.  A.  (n.  s.)  938, 
108  Pac.  1067;  State  ex  rel.  Carter  v.  Kail,  53  Mont.  162,  5 
A.  L.  R.  1309,  162  Pac.  385.)  ''General  words  should  receive 
a  general  construction  unless  there  is  something  in  the  statute 
to  restrain  them.  If  restraint  must  be  put  on  general  words, 
it  18  the  duty  of  the  court  to  put  no  further  restriction  on 
them  than  the  nature  of  the  provision  and  the  subject  matter 
to  which  it  relates  necessarily  impose."  (2  Lewis'  Sutherland 
on  Statutory  Construction,  2d  ed.,  par.  392,  pp.  750,  751.)  The 
Act  should  be  liberally  construed,  and  if  any  doubt  exists  with 
reference  to  the  meaning  of  words  used  it  should  be  resolved  in 
favor  of  the  sovereignty  of  the  state,  and  it  is  to  be  remem- 
bered that  the  use  of  all  water  for  sale,  rental,  distribution  or 
other  beneficial  purpose,  is  declared  to  be  a  public  use  under 
our  Constitution.    (Sec.  15  of  Art.  III.) 
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And  we  are  not  able  to  agree  with  the  majority  that  the 
Act  of  the  extraordinary  session  of  the  sixteenth  legislative  as- 
sembly (Session  Laws  Extraordinary  Session  of  1919,  Chap. 
13)  indicates  the  exclusion  of  irrigation  companies  from  the 
operation  of  Chapter  52,  supra,  for  that  statute  is  silent  upon 
the  subject  of  rates  to  be  charged  for  water  service,  and 
relates  exclusively  to  irrigation  districts  and  projects;  it  does 
not  cover  companies  actually  engaged  in  selling  water;  it 
simply  prescribes  the  condition  under  which  they  may  become 
established,  and  is  wholly  silent  with  reference*  to  the  rates 
to  be  charged.  In  our  opinion,  these  statutes  are  in  complete 
harmony. 

As  the  plaintiff  owns  a  plant  and  equipment  and  is  en- 
gaged in  the  furnishing  and  delivering  of  water  to  persons  **for 
business,"  *.  e,,  for  the  prosecution  of  agriculture  by  the  irri- 
gation of  land,  we  think  it  is  properly  classed  as  a  public  util- 
ity, within  the  meaning  of  Chapter  52,  supra. 

Rehearing  denied  February  14,  1922. 


NORTHERN    PACIFIC    RAILWAY    CO.,    Appellant,    v. 

SMITH,  Respondent. 

(No.   4,562.) 
(Submitted   November    5,    1921.    Decided   December    24,    1921.) 

[203  Pac.  503.] 

Ejectment — NoHhern  Pacific  Land  Grant — Public  Lands — Ad- 
verse Possession — Statute — Doctrine  of  Relation, 

Public   Lands — Northern    Pacific    Land    Grant — Identification    of    Land — 
Survey — Adverse  Possession. 

1.    Heldf  that  while  the  grant  to  the  Northern  Pacific  Railroad  Com- 
pany of  every  odd-numbered  section  of  public  land  on  each  side  of  its 


1.  Right  of  one  claiming  title  by  adverse  possession  of  public  land 
in  subordination  to  United  States  to  assert  such  possession  against 
another  claimant,  see  notes  in  20  Ann.  Cas.  538;  76  Am.  St.  Bep.  480. 
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proposed  railroad  line  (13  Stats,  at  Large,  365)  was  in  praesenti, 
the  grant  did  not  attach  to  any  section  until  it  was  segregated  from 
the  public  domain  and  identified  hj  the  official  survey  approved  by 
the  land  department,  and  that  therefore  entry  upon  an  odd-numbered 
section  before  survey  was  insufficient  to  initiate  a  claim  of  adverse 
XK)S8ession  as  against  the  railroad  company. 

Same — Title  by  Prescription — Inapplicability   of  Doctrine  of  Relation. 

2.  Title  by  prescription  to  an  odd-numbered  section  in  the  Northern 
Pacific  land  grant,  initiated  by  adverse  possession  before  identifica- 
tion of  the  section  by  the  official  survey,  did  not  relate  back  to  the 
date  the  intruder's  occupancy  began,  thus  cutting  off  the  title 
granted  by  the  statute,  but  commenced  to  run  for  the  statutory 
period  of  ten  years  only  from  the  date  the  official  plat  of  the  sur- 
vey waa  approved. 

Adverse  Possession — When  Statute  Commences  to  Bun. 

3.  The  statute  of  limitations  relating  to  adverse  possession  of  land 
will  not  run  against  the  owner  until  he  is  in  such  a  position  that 
he  can  protect  his  title  by  an  appropriate  action,  ♦.  e,,  he  must  have 
such  a  right  that  it  can  be  invaded. 

Appeals  from  District  Court,  Prairie  County;  C.  C,  Hurley, 
Judge. 

Action  by  the  Northern  Pacific  Railway  Company  against 
John  Smith.  From  a  judgment  for  defendant  and  an  order 
denying  a  new  trial,  plaintiff  appeals.    Reversed  and  remanded. 

Messrs.  Ounn,  Rasch  &  Hall,  for  Appellant,  submitted  a 
brief  -,  Mr.  Carl  Busch  argued  the  cause  orally. 

(Authorities  cited  in  brief  are  incorporated  in  the  opinion 
and  therefore  are  omitted  here.) 

Hr.  John  C.  Tope,  for  Respondent,  submitted  a  brief  and  one 
in  reply  to  that  of  Appellant. 

In  the  case  of  the  Northern  Pacific  R.  R.  Co.  v.  Majors,  5 
Mont.  Ill,  2  Pac.  322,  the  court  held  that  **that  court  [United 
States  supreme  court]  has  repeatedly  held,  in  construing  grants 
of  land  made  by  Congress,  that  'a  grant'  of  lands  *may  be 
made  by  law  as  well  as  by  a  patent  issued  pursuant  to  a  law,' 
and  such  grant  vests  in  indefeasible  and  irrevocable  title." 
{Fletcher  v.  Beck,  6  Cranch,  87,  3  L.  Ed.  162;  Strothers  v. 
Lucas,  12  Pet.  454,  9  L.  Ed.  1154 ;  Tarrett  v.  Taylor,  9  Cranch, 
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43,  3  L.  Ed.  650;  Wilkinson  v.  Leland,  2  Pet.  627,  7  L.  Ed. 
542;  3  Washburn  on  Real  Property,  4th  ed.,  193,  194.)  The 
court  further  held  that  **a  confirmation  of  title  by  the  Act  of 
Congi^ess  was  a  higher  evidence  of  title  than  a  patent,  as  it 
was  a  direct  grant  of  the  fee  which  had  been  in  the  United 
States,  by  the  government  itself,  whereas  a  patent  was  only  the 
act  of  its  ministerial  officers."  (Orignon's  Lessee  v.  Astor, 
2  How.  319,  11  L.  Ed.  283.)  The  court  further  holds  '*that  a 
grant  of  lands  by  the  government  is  tantamount  to  a  convey- 

« 

ance  with  livery  of  seizin''  (3  Washburn  on  Real  Property, 
4th  ed.,  191).  '*He  who  takes  title  to  lands  from  the  federal 
government  draws  the  actual  legal  possession  to  it."  {Robinson 
V.  Lake,  14  Iowa,  421.)  The  court  says  further:  **It  is  agreed 
that  the  route  of  the  railroad,  for  the  consideration  of  which 
a  grant  was  made,  was  to  be  designated  and  until  such  desig- 
nation, the  title  did  not  attach  to  any  specific  tracts  of  land. 
When  the  route  was  fixed  their  location  became  certain  and 
the  title  which  was  previously  imperfect,  acquired  precision 
and  became  attached  to  the  land."  ''When  the  location  was 
made,  and  the  sections  granted  ascertained,  the  title  of  the 
plaintiff  took  effect  by  relation  as  of  the  date  of  the  Act,  except 
as  to  the  reservations  mentioned,  the  act  of  having  the  same 
operation  upon  the  sections  as  if  they  hiad  been  specifically  de- 
scribed therein."  The  court  held  that  patent  from  the  United 
States  merely  confirmed  the  right  and  title  of  the  railroad  com- 
pany but  did  not  convey  any  title  to  the  lands.  The  court 
says  that  inasmuch  as  the  company  has  good  power  to  sell  the 
lands  designated  before  the  issue  of  a  patent,  that  is  itself  an 
interpretation  by  Congress  of  its  intention  to  bestow  a  present 
grant  contained  in  section  3. 

In  the  case  of  the  United  States  v.  Northern  Pac,  R.  R,  Co,, 
6  Mont.  351, 12  Pac.  769,  the  court  held  **that  a  grant  is  a  legis- 
lative reservation  and  takes  effect  whenever  the  route  of  the 
road  is  fixed."  (Buttz  v.  Northern  Pacific  R,  R.  Co.,  119 
U.  S.  55,  30  L.  Ed.  330,  7  Sup.  Ct.  Rep.  100.)     The  court 
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says  that  no  matter  whether  the  land  was  surveyed  or  not  the 
companj'  held  an  absolute  title  in  all  odd-numbered  sections. 

Upon  the  authority  of  the  Northern  Pacific  B,  B.  Co,  v. 
Majors,  5  Mont.  Ill,  2  Pae.  322,  Northern  Pacific  B.  B.  Co.  v. 
JAlly,  6  Mont.  65,  9  Pac.  116,  and  United  States  v.  Williams,  6 
Mont.  379,  12  Pac.  851,  the  court  in  the  case  of  United  States 
V.  Goodwin,  7  Mont.  402,  16  Pac.  850,  held  that  *'land  con- 
tained within  the  grant  from  the  United  States  to  the  Northern 
Pacific  Railroad  Company  is  not  public  lands  of  the  United 
States.''  If  the  granted  lands  were  not  public  lands,  un- 
doubtedly they  were  private  lands  of  the  company.  (See,  also, 
Southern  Pac.  B.  B.  Co.  v.  Whitaker,  109  Cal.  268,  41  Pac. 
1083 ;  Curtner  v.  United  States,  149  U.  S.  675,  37  L.  Ed.  890, 
13  Sup.  Ct.  Rep.  985,  1041,  and  cases  cited ;  Forrester  v.  Scott, 
92  Cal.  398,  28  Pac.  575;  Jatunn  v.  Smith,  95  Cal.  154,  30 
Pac.  200.) 

The  case  of  Toltec  Banch  Co.  v.  Balcock,  24  Utah,  183,  66 
Pac.  876,  is  a  case  in  which  the  defendant  entered  upon  the 
land  after  the  railroad  had  filed  its  survey  of  definite  location 
of  its  line  and  before  patent  had  issued  to  the  company.  The 
court  held  ''that  the  railroad  take  title  on  the  filing  of  the 
survey  of  location  and  that  the  statute  of  limitations  begin  to 
run  from  that  time  and  not  from  the  date  of  the  patent.'* 
These  cases  conclusively  determine  the  proposition  that  title  to 
the  granted  lands  in  question  passed  from  the  general  govern^ 
ment  to  its  grantee  at  the  time  the  grantee  fixed  and  deter- 
mined its  route  and  that  the  grantee's  title  did  not  date  from 
the  issuance  of  the  patent.  These  cases  further  determine  the 
proposition  that  no  matter  whether  the  granted  lands  were  sur- 
veyed or  not  the  legal  title  thereto  passed  from  the  govern- 
ment to  the  grantee  upon  the  fixing  of  the  general  route  of 
the  railroad  and  not  upon  the  issuance  of  patent,  and  that 
the  legal  title  being  in  the  railroad  company  from  the  date 
of  the  fixing  of  its  route  adverse  possession  would  run  against 
the  railroad  the  same  as  against  any  other  person  holding  the 
legal  title. 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  in  ejectment.  After  the  issues  were  made  up,  the 
cause  was  submitted  to  the  court  without  a  jury  upon  an  agreed 
statement  of  facts,  the  substance  of  which  is  the   following: 

Section  15,  township  14  north  of  range  46  east  of  the  Mon- 
tana principal  meridian  in  Prairie  county,  Montana,  the  land 
described  in  the  complaint,  is  an  odd-numbered  section  within 
the  limits  of  the  primary  grant  of  land  made  to  the  Northern 
Pacific  Railroad  Company,  the  predecessor  in  interest  of  the 
plaintiff,  by  the  Act  of  Congress  of  June  2,  1864.  Patent  for 
the  section  was  issued  by  the  United  States  to  the  plaintiff 
on  June  10,  1913.  The  government  survey  in  the  field  of 
the  township  and  section  was  made  in  May,  1909,  and  the 
official  plat  of  the  survey  was  approved  by  the  United  States 
surveyor-general  of  Montana  on  January  12,  1912.  The  plat 
was  approved  by  the  commissioner  of  the  general  land  office 
of  the  United  States  on  August  14,  1912,  and  was  filed  in  the 
United  States  land  office  at  Miles  City,  Montana,  the  office 
of  the  district  within  which  the  section  is  situated,  on  Novem- 
ber 15,  1912.  At  the  time  of  the  commencement  of  this  action, 
in  Jilly,  1917,  the  defendant  had  been  in  the  possession  of  the 
section  for  more  than  ten.  years,  a  sufficient  time  to  acquire 
title  by  prescription  if  his  possession  could  operate  as  adverse 
possession  against  the  plaintiff  prior  to  the  survey  and  identi- 
fication of  the  section  by  the  approval  of  the  official  plat  of  the 
survey  in  1912.  The  court  decided  in  favor  of  the  defendant, 
holding  that  he  had  **  acquired  title  to  the  land  in  question  by 
adverse  possession  and  had  absolute  title  thereto  as  against 
the  plaintiff."  Plaintiff  moved  for  a  new  trial.  The  motion 
was  denied.  The  cause  is  before  this  court  upon  appeals  from 
the  judgment  and  the  order  denying  the  motion. 

By  section  3  of  the  Act  of  July  2,  1864  (13  Stats,  at  Large, 
p.  365),  the  Congress  granted  to  the  Northern  Pacific  Railroad 
Company,  its  successors  and  assigns,  in  aid  of  the  construction 
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of  its  railroad,  "every  alternate  section  of  public  land,  not 
mineral,  designated  by  odd  numbers  to  the  extent  of  twenty 
(20)  alternate  sections  per  mile  on  each  side  of  said  railroad 
line  as  said  company  may  adopt,"  and  by  section  6  made 
it  the  duty  of  the  President  of  the  United  States  to  cause 
**the  lands  to  be  surveyed  for  forty  miles  in  width  on  both 
sides  of  the  entire  line  of  said  road,  after  the  general  route 
shall  be  fixed,  and  as  fast  as  may  be  required  by  the  construc- 
tion of  said  railroad.'' 

As  disclosed  by  his  written  opinion,  which  we  find  incorpo- 
[1]  rated  in  the  record,  the  district  judge  adopted  the  view 
announced  by  the  courts  generally,  which  have  considered 
grants  by  the  federal  government  in  aid  of  railroads  similar 
to  the  one  made  to  the  Northern  Pacific  Railroad  Company,  that 
they  were  grants  in  praesenti,  but  that  they  were  floats,  and  did 
not  attach  to  any  part  of  the  public  domain  until  the  routes 
selected  by  the  several  grantees  were  definitely  located.  He 
held  further  that,  after  the  route  of  the  plaintiff  road  was 
definitely  located,  and  while  any  of  the  lands  within  its  bound- 
aries remained  unsurveyed,  an  intruder  entering  upon  any 
unsurveyed  portion  thereof  which  was  thereafter  shown  by  an 
authorized  survey  to  be  the  property  of  the  plaintiff  could  not, 
by  his  occupancy,  acquire  title  to  it  by  adverse  possession.  He 
also  held,  however,  that,  though  this  is  so,  when  the  land  so 
occupied  is  surveyed,  the  plaintiff's,  title  reverts  to  the  date 
of  the  grant,  and  the  title  of  the  adverse  holder  or  occupant 
runs  from  the  date  at  which  his  tenure  began.  Accordingly, 
he  concluded  that  the  defendant  had  acquired  title  to  the  land 
in  question  by  adverse  possession.  The  determinative  question 
presented  in  this  case,  then,  is  whether  the  statute  of  the  state 
of  Montana  providing  for  the  acquisition  of  the  title  to  land  by 
adverse  possession  became  operative  before  the  segregation  of 
the  particular  tracts  or  sections  granted  from  the  public  do- 
main and  their  identification  by  the  approval  of  the  govern- 
ment survey.    It  is  apparent  that  the  land  in  question  was  not 
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segregated  from  the  public  domain  and  identified  as  an  odd- 
numbered  section,  subject  to  the  terms  of  the  grant,  until 
the  approval  of  the  oflScial  plat  in  1912.  In  fact,  there  was 
no  section  15,  the  one  involved  herein,  until  the  survey  had 
been  completed  and  approved. 

The  operation  of  the  grant  was  considered  by  the  territorial 
supreme  court  of  Montana  in  several  cases,  namely:  Northern 
Pacific  R.  B.  Oo.  v.  Majors,  5  Mont.  Ill,  2  Pac.  322,  Northern 
Pacific  B.  B.  Co.  v.  LUly,  6  Mont.  65,  9  Pac.  116,  and  United 
States  V.  Godwin,  7  Mont.  402,  16  Pac.  850.  While  in  all  of 
these  cases  it  was  held  that  the  grant  of  Congress  was  in 
praesenti,  in  none  of  them  was  it  held  that  the  definite  location 
of  the  route  was  in  itself  sufficient  to  give  title  to  the  railroad 
company  to  any  particular  portion  of  the  lands  included 
therein,  until  the  survey  required  by  section  6  of  the  Act  had 
been  completed  and  approved.  In  the  first  of  these  cases,  after 
examining  a  great  number  of  decisions  by  the  supreme  court  of 
the  United  States,  the  court  said:  ** These  decisions  also  deter- 
mine for  us  (where  the  Act  itself  does  not  indicate  the  par- 
ticular lands  granted,  but  leaves  their  location  to  be  specified  in 
the  future)  when  such  a  grant  shall  attach  to  the  particular 
tracts,  and  become  fixed  and  certain,  until  which  it  is  a  float, 
which  in  this  case  would  be  when  the  line  of  the  road  is 
definitely  fixed,  and  the  lands  granted  thereto  ascertained. 
This  is  necessary  to  be  done  to  give  precision  to  the  grant  and 
attach  it  to  the  particular  tracts  of  land.  When  such  line 
is  definitely  fixed,  and  the  sections  of  land  designated  by  the 
survey,  the  grant  then  becomes  certain,  and,  by  relation,  has 
the  same  effect  upon  the  lands  thus  designated  as  if  they  were 
specifically  described  therein.  Therefore .  we  must  conclude, 
now  having  in  view  simply  sections  3  and  6  of  the  Act  in 
question,  that  the  grant  takes  effect  as  of  date  of  the  Act,  and 
becomes  attached  to  the  specific  tracts  when  definitely  ascer- 
tained by  the  location  of  the  route  of  the  road  and  the  survey 
of  the  lands." 
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It  was  said  by  the  supreme  court  of  the  United  States  in 
Maguire  v.  Tyler,  8  WaU.  650,  19  L.  Ed.  320:  **  Where  the 
documentary  evidences  of  title  produced  by  the  claimant  con- 
tain no  sufficient  lines  or  boundaries  to  show  that  any  definite 
and  distinct  parcel  of  land  was  severed  from  the  public  domain, 
the  universal  rule  as  settled  by  repeated  decisions  of  this  court 
is  that  the  concession  in  such  a  case  creates  no  right  of  private 
property  in  any  particular  tract  of  land  which  can  be  main- 
tained in  a  court  of  justice  without  an  antecedent  survey  and 
location.    •    •    •    Several  cases  determine  that,  where  there  is 

a   specific  tract  of  land  confirmed   according   to   ascertained 

» 

boundaries,  the  legal  effect  of  the  confirmation  is  to  establish 
the  right  and  locate  the  claim,  but  where  the  claim  has  no  cer- 
tain limits,  and  the  decree  of  confirmation  carries  along  with  it 
the  condition  that  the  land  must  be  surveyed,  and  severed  from 
the  public  domain  and  the  concessions  of  other  parties,  then 
it  is  beyond  controversy  that  the  title  of  the  claimant,  although 
confirmed,  attaches  to  no  land,  nor  has  a  court  of  justice  any 
authority  in  law  to  ascertain  and  establish  the  boundaries,  as 
that  power  is  reserved  either  to  the  executive  department  or  to 
Congress." 

So  in  the  case  of  Middleton  v.  Low,  30  Cal.  596,  the  supreme 
court  of  California  in  considering  the  question  of  a  selection 
of  lands  in  lieu  of  the  sixteenth  and  thirty-sixth  sections 
granted  to  the  state  for  school  purposes  prior  to  the  survey  by 
the  United  States  of  the  lands  selected,  held  that  the  right  of 
selection  by  the  state  could  not  be  exercised  until  after  survey 
had  been  made  by  the  United  States,  and  that  a  selection  previ- 
ous to  such  survey  could  not  vest  the  title  in  the  state  or  a  pur- 
chaser from  the  state.  The  court  said:  "The  reasons  operating 
to  prevent  the  state  or  her  vendee  from  acquiring  a  title  by 
the  aid  of  a  selection  made,  as  in  that  case  [referring  to 
Chrogwn  v.  Knight,  27  Cal.  515],  before  the  congressional  sur- 
vey, are  equally  cogent  to  show  that  title  to  any  particular 
parcel  of  the  lands  granted  for  the  purposes  of  public  schools 
does  not  vest  in  the  state  until  such  survey  has  been  made. 
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There  is,  in  fact,  no  such  tract  of  land  as  that  described  in 
the  petition  until  it  has  been  located  within  the  congressional 
township,  by  an  actual  survey  and  establishment  of  the  lines, 
under  the  authority  of  the  United  States,  and  the  survey  has 
been  approved  by  the  proper  United  States  Surveyor-General. 
A  person  may  approximate  to  the  lines  that  may  be  run — ^may 
surmise  the  precise  lines — but  the  tract  has  no  separate  legal 
identity  until  the  survey  is  made  and  approved  under  the  au- 
thority of  Congress.''  (See,  also,  Deseret  Salt  Co.  v.  Tarpey, 
142  U.  S.  241,  35  L.  Ed.  999,  12  Sup.  Ct.  Rep.  158,  and  Leaven- 
worth B.  R.  Co,  V.  United  States,  92  U.  S.  733,  23  L.  Ed.  634.) 

This  court  recognized  the  same  rule  in  the  case  of  Cletnmons 
V.  Gillette,  33  Mont.  321,  114  Am.  St.  Rep.  814,  83  Pac.  879. 
It  held  that,  though  the  grant  of  school  lands  to  the  state  of 
Montana  operated  for  some  purposes  as  a  grant  in  praesenti 
conveying  the  fee,  yet,  until  the  official  survey  had  been  made, 
and  the  plat  approved  by  the  federal  authorities,  the  grant  was 
not  effective  to  vest  in  the  state  title  to  any  specific  portion 
of  the  land  described  by  the  designation  of  section  numbers 
only. 

In  the  case  of  United  States  v.  Birdseye,  137  Fed.  516, 
70  C.  C.  A.  100,  the  circuit  court  of  appeals,  in  considering 
the  question  whether  a  particular  odd-numbered  section,  two 
lines  of  which  had  been  surveyed,  was  sufficiently  identified 
to  vest  title  in  the  railway  company  and  its  grantee  so  that  the 
latter  could  lawfully  cut  timber  thereon,  held:  **The  partial 
survey  by  the  United  States  of  a  section  of  public  land  by 
running  lines  on  two  sides  of  it  is  insufficient  to  identify  it  as 
an  odd-numbered  section,  within  the  grant  to  the  Northern 
Pacific  Railroad  Company,  so  as  to  relieve  one  cutting  timber 
thereon  from  liability  to  the  United  States."  Again,  in  Carroll 
V.  United  States,  154  Fed.  425,  83  C.  C.  A.  245,  the  defendant 
attempted  to  justify  the  inclosure  of  unsurveyed  lands  within 
the  Northern  Pacific  Railroad  grant  by  producing  a  deed  of 
conveyance  of  a  part  of  the  land  involved  from  the  railway 
company,  but  the  court  rejected  the  evidence,  holding:  **0n 
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a  trial  of  a  defendant  charged  with  maintaining  an  unlawful 
inclosure  of  public  lands,  a  deed  from  a  railroad  company  to 
defendant  for  unsurveyed  public  lands,  described  by  section 
and  subdivision  as  though  surveyed,  is  inadmissible  to  show 
color  of  title,  since  it  creates  no  right  to  any  particular  land.'* 

These  authorities  conclusively  determine  the  proposition  that 
the  title  to  particular  tracts  or  sections  of  the  lands  granted 
does  not  pass  from  the  general  government  to  the  grantee  until 
they  have  been  surveyed  and  identified.  Until  this  has  been 
done  the  federal  government  retains  a  proprietary  interest  in 
them,  to  the  extent  that  it  will  exercise  the  same  dominion  over 
them  as  over  its  ungranted  lands.  (United  States  v.  Montana 
Lumber  Mfg.  Co,,  196  U.  S.  573,  49  L.  Ed.  604,  25  Sup.  Ct. 
Rep.  367.) 

It  is  true  that  the  cases  of  Middleton  v.  Low  and  Clemmons 
V.  GiUetief  supra,  involved  the  title  to  lands  granted  to  the 
state  by  Congress  in  aid  of  the  common  schools,  yet  the  grants 
were  grants  in  praesenti,  the  same  in  general  character  as  the 
grants  in  aid  of  railroads. 

Upon  this  branch  of  the  case  we  agree  with  the  learned 
[2]  district  judge,  but  disagree  with  him  entirely  in  his  con- 
clusion that,  when  the  survey  has  been  made,  the  title  of  the 
adverse  occupant  relates  to  the  date  when  his  occupancy  began 
and  cuts  off  the  title  granted  under  the  statute.  This  doctrine 
was  announced  by  the  supreme  court  of  Missouri  in  the  case  of 
Gibson  v.  Chouteau,  39  Mo.  588,  but  upon  error  to  the  supreme 
court  of  the  United  States  (13  Wall.  92,  20  L.  Ed.  534)  it 
was  distinctly  repudiated.  Of  it  the  court  said:  **The  error 
of  the  learned  court  consisted  in  overlooking  the  fact  that  the 
doctrine  of  relation  is  a  fiction  of  law  adopted  by  the  courts 
solely  for  the  purposes  of  justice,  and  is  only  applied  for  the 
security  and  protection  of  persons  who  stand  in  some  privity 
with  the  party  that  initiated  proceedings  for  the  land,  and 
acquired  the  equitable  claim  or  right  to  the  title.  [Citing 
cases.]  The  defendants  in  this  case  were  strangers  to  that 
party  and  to  his  equitable  claim,  or  equitable  title,  as  it  is 
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termed,  not  connecting  themselves  with  it  by  any  valid  transfer 
from  the  original  or  any  subsequent  holder.  The  statute  of 
limitations  of  Missouri  did  not  operate  to  convey  that  claim  or 
equitable  title  to  them.  It  only  extinguished  the  right  to  main- 
tain the  action  of  ejectment  founded  thereon,  under  the  prac- 
tice of  the  state.  It  left  the  right  of  entry  upon  the  legal  title 
subsequently  acquired  by.  the  patent  wholly  unaflfected."  To 
the  same  effect  is  the  case  of  Redfield  v.  Parhs^  132  U.  S.  239, 
33  L.  Ed.  327,  10  Sup.  Ct.  Rep.  83. 

In  considering  this  subject  the  supreme  court  of  Iowa,  in 
Orant  v.  Iowa  Land  Co.,  54  Iowa,  673,  7  N.  W.  113,  stated  its 
conclusion  as  follows:  ''Plaintiff  insists  that  the  title  acquired 
by  the  grantee  relates  back  to  the  grant,  and  therefore  he  will 
be  regarded  as  the  owner  of  the  land  from  the  date  of  the 
grant  itself.  Upon  this  position  an  argument  is  based  support- 
ing the  claim  that  the  lands  were  taxable  before  they  were 
identified  under  the  grant.  It  is  undoubtedly  true  that  for 
certain  purposes  defendants'  title  may  be  said  to  begin  with 
the  grant,  and  when  the  grant  is  applied  to  its  subject  it  may 
be  said  that  the  title  existed  from  the  day  the  grant  was  made. 
But  the  grantee  in  fact  had  no  title  to  the  specific  lands  until 
the  grant  was  applied  thereto.  Until  the  lands  were  identified 
the  grant  was  a  float,  as  it  is  called  by  the  United  States 
supreme  court.  •  •  •  This  doctrine  of  relation  is  a  fiction 
intended  to  subserve  the  ends  of  justice  in  protecting  the  rights 
of  the  claimant  of  property;  it  cannot  be  invoked  to  defeat 
rights,  or  create  a  liability.''  The  same  conclusion  was  an- 
nounced by  this  court  in  the  case  of  Tyler  v.  Tyler,  50  Mont. 
65,  144  Pac.  1090.  The  following  cases  are  also  in  point: 
Lynch  v.  Be  Bernai,  9  Wall.  315,  19  L.  Ed.  714 ;  SMosser  v. 
HempMl,  118  Iowa,  452,  90  N.  W.  842 ;  State  v.  Lake  St.  Clair 
Fishing  &  Shooting  Cluh,  127  Mich.  580,  87  N.  W.  117.  All 
of  them  furnish  support  also  for  the  conclusion  stated  above 
as  to  the  necessity  for  the  survey  of  lands  granted  before  the 
statute  of  limitations  begins  to  run  in  favor  of  an  alleged  ad- 
verse occupant.  It  is  well  settled  that  the  statute  will  not  run 
[S]    against  the  owner  of  land  until  he  is  in  such  a  position 
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that  he  can  protect  his  title  by  an  appropriate  action.  In  other 
words,  he  must  have  such  a  right  that  it  can  be  invaded,  and 
the  necessity  is  thus  cast  upon  him  to  protect  it.  When  this 
necessity  arises,  and  then  only,  the  statute  begins  to  run. 
Title  by  adverse  use  can  be  initiated  only  by  the  invasion  of 
a  right  which  the  owner  may  assert  by  an  appropriate  action, 
and  becomes  perfected  only  by  his  failure  to  assert  it  for  the 
full  statutory  period.  {Bullerdick  v.  Hermsmeyer,  32  Mont. 
541,  81  Pac.  334.)  The  plaintiff  in  this  case  never  had  such 
a  right  in  the  property  involved  until  the  survey  was  made. 
In  other  words,  it  was  laboring  under  such  a  disability  that  it 
could  not,  as  owner,  maintain  an  appropriate  action  to  protect 
its  title  because  it  could  not  identify  any  of  the  lands  until 
they  were  surveyed.  It  is  a  familiar  principle  that  the  statute 
does  not  begin  to  run  until  the  disability  of  the  owner  is  re- 
moved. 

The  judgment  and  order  are  reversed,  and  the  district  court 
is  directed  to  render  judgment  in  favor  of  plaintiff. 

Beversed  and  remanded. 

Associate    Justices    Reynolds,    Cooper,    Holloway    and 
Galen  concur. 
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Taxation  —  Statutes  —  '^Bachelor's  Tax  Law'' — Constitution — 
Taxing  Poiaer — Police  Power, 

Taxation — "Bachelor's  Tax" — Unconstitutionality. 

1.  Held,  that  Chapter  261,  Laws  of  1921,  levying  a  per  capita  tax 
of  three  dollars,  in  addition  to  a  poll  tax  of  two  dollars  for  county 
purposes  upon  every  male  inhabitant  of  a  given  age  who  is  not  the 
head  of  a  family,  is  invalid  as  in  contravention  of  section  4,  Article 
XII,  of  the  Constitution,  vesting  the  power  to  levy  taxes  upon  persons 
and   property   of   counties,   cities,   etc,   in   the   municipal  authorities 
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but  proliibiti&g  the  legislature  from  doing  bo.     (Ma,  Justice  Hollo- 
way  dissenting.) 

CoDBtitution — Provisions   Mandatorf   and   Probibitorj. 

2.,  The  rule  prescribed  bf  section  29,  Article  III,  tbat  the  provision! 
of  the  Constitotion  are  mandatory  and  prohibitory,  applies  to  every 
part  of  the   Constitution. 

Same— Provisions  Conclusive  upon  Legislature. 

3,  With  reference  to  the  aabjects  upon  which  the  Constitution  as- 
sumes to. apeak,  its  declaratioas  are  conclusive  upon  the  legislature. 

Taxation—'  'Tax"— Definition. 

4,  A  "tai"  witbio  the  meaning  of  section  4,  Article  XII,  of  the 
Constitution  is  an  enforced  contribution  of  money  or  other  property, 
assessed  iu  accordance  with  some  reasonable  rule  of  apportionment  by 
authority  of  a  sovereign  on  persons  or  property  within  its  jurisdiction 
for  the  porpOBa   of  defraying  the  public  expense. 

Same— Taxing   Power— Police   Ppwer— Distinction. 

5,  The  taxing  power  is  exercised  for  the  purpose  of  raising  revenne, 
while  the  police  power  under  which  a  pecuniary  imposition  is  made 
by  a  sovereign  upon  inhabitants  is  exercised  only  for  the  purpose  of 
regulation   and   promotion   of  the   public   welfare. 

Statutes — Constitutionality — Presumptions. 

6,  A  statute  will  be  presumed  eonatitutional  unless  the  contrary  ap- 
pears beyond  a  rcaaonable  doubt. 

Taxation — "Bachelor's  Tax" — Bevenue  Measure — Not  Exercise  of  Police 
Power. 

7,  Held,  that  the  "Bachelor's  Tax  Law"  (Chap.  261,  Laws,  1921),  is 
a  revenue  measure  and  not  maintainable  as  an  attempted  exercise  of 
the  police  power  of  the  state  by  the  imposition  of  an  exaction  upon 
county  inhabitants  for  the  protection  of  the  public  health,  the  publie 
morals  or  the  public  safety.     (Mb.  Justice  Hollow*t  dissenting.) 

Appeal  from  District  Cotirt,  Flathead  County;  Chas.  W. 
Pomeroy,  Judge. 

Action  by  the  State  of  Montana,  on  the  relation  o£  H.  S. 
Pierce  and  another,  against  Nellie  B.  Gowdy,  Flathead  County 
Treasurer.  Prom  an  order  refusing  an  injunction,  plaintiffs 
appeal.    Reversed  and  remanded,  with  directions  to  issue  writ. 

Cause  submitted  on  briefs  of  Counsel. 

Mr.  Jess  H.  Stevem  and  Mr.  B.  J.  Mclntire,  tor  Appellants. 
We  contend  that  the  title  of  said  Chapter  261,  "Providing 
on  males  not  the  heads  of  families,"  is  misleading, 
not  indicate  that  the  said  Chapter  provided  for  two 
on  such  males,  that  is,  a  general  poll  tax  of  two 
d  an  additional  poll  tax  of  three  dollars.     (State  v. 
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Anaconda  Copper  Min,  Co,,  23  Mont.  498,  59  Pac.  854;  Mc- 
Cormack  Harvesting  Co.  v.  Kolh,  12  Okl.  1,  74  Pac.  367.) 

This  court  had  before  it  the  question  of  the  validity  of  a 
poll  tax  in  the  case  of  Pohl  v.  Chicago,  M,  &  St.  P.  R.  R.  Co., 
52  Mont.  572,  160  Pac.  515,  in  which  the  court  states:  **The 
statute  now  under  consideration  is  not  more  nor  less  than  a 
police  regulation  designed  to  carry  into  effect  the  will  of  the 
people  expressed  in  the  constitutional  provision  above.*'  And 
in  defining  the  police  power,  this  court,  in  the  case  of  Herlihy 
V.  Donohtie,  52  Mont.  601,  Ann.  Cas.  1917C,  29,  L.  R.  A.  1917B, 
702,  161  Pac.  164,  states:  **The  state,  in  the  legitimate  exercise 
of  its  police  power,  may  regulate  or  control  every  act  and  thing 
within  its  jurisdiction  which  tends  to  subvert  the  government, 
to  injure  the  public,  to  destroy  the  morals  of  the  people,  or  to 
disturb  the  peace  and  good  order  of  society."  In  what  respect 
a  poll  tax,  or  an  additional  poll  tax,  affects  any  of  the  fore- 
going is  not  clear.  But  even  though  this  court  should  afSrm  its 
decision  in  the  Pohl  Case,  surely  the  statute  under  considera- 
tion cannot  be  upheld  as  to  the  additional  poll  tax  provided 
for  therein. 

It  is  generally  held  that  poll  taxes  are  subject  to  the  require- 
ment of  uniformity.  (26  R.  C.  L.  141 ;  Kansas  City  v.  Whip- 
ple, 136  Mo.  475,  58  Am.  St.  Rep.  657,  35  L.  R.  A.  747,  38 
S.  W.  295;  State  v.  Ide,  35  Wash.  576,  102  Am.  St.  Rep.  914, 
1  Ann.  Cas.  634,  67  L.  R.  A.  280,  77  Pac.  961.)  A  poll  tax 
cannot  constitutionally  be  levied  upon  such  of  the  male  inhabi- 
tants as  fail  to  vote  at  the  general  election.  {Kansas  City  v. 
Whipple,  136  Mo.  475,  58  Am.  St.  Rep.  657,  35  L.  R.  A.  747, 
38  S.  W.  295.) 

Chapter  261  is  not  a  valid  exercise  of  the  police  power.  In 
order  to  sustain  legislative  interference  by  virtue  of  the  police 
power,  under  either  a  statute  or  a  municipal  ordinance,  it  is 
necessary  that  the  Act  should  have  some  reasonable  relation  to 
the  subjects  included  in  such  power,  and  the  law  must  tend, 
in  a  degree  that  is  perceptible  and  clear,  toward  the  preven- 
tion of  some  offense  or  manifest  evil,  or  to  the  furtherance 
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of  some  object  within  the  scope  of  the  police  power.  The  mere 
assertion  by  the  legislature  that  a  statute  relates  to  the  public 
health,  safety  or  welfare  does  not  in  itself  bring  that  statute 
within  the  police  power  of  the  state ;  for  there  must  be  obvious 
and  real  connection  between  the  actual  provisions  of  a  police 
regulation  and  its  avowed  purpose,  and  the  regulation  adopted 
must  be  reasonably  adapted  to  accomplish  the  end  sought  to  be 
attained.  {State  v.  Redman,  134  Wis.  89,  126  Am.  St.  Rep. 
1003,  15  Ann.  Gas.  412,  14  L.  R.  A.  (n.  s.)  229,  114  N.  W.  137; 
Ex  parte  Drexel,  147  Cal.  763,  3  Ann.  Gas.  878,  2  L.  R.  A. 
(n.  fi.)  588,  82  Pac.  430;  State  v.  Loomis,  115  Mo.  307,  21 
L.  R.  A.  789,  22  S.,W.  350;  Block  v.  Schwartz,  27  Utah,  387, 
101  Am.  St.  Rep.  971,  1  Ann.  Gas.  550,  65  L.  R.  A.  308,  76 
Pac.  22.) 

Mr.  Wellington  D.  Rankin,  Attorney  General,  and  Mr,  L,  A, 
Foot,  Assistant  Attorney  General,  for  Respondent. 

If  the  title  of  a  bill  is  such  as  to  give  the  members  of  the 
legislature,  and  the  public  in  general,  a  fair  conception  of  the 
subject  being  considered,  as  does  the  one  in  question,  it  suflS- 
ciently  complies  with  the  provision  of  section  23,  Article  V,  of 
the  Gonstitution.  {Jobb  v.  County  of  Meagher,  20  Mont.  424, 
51  Pac.  1034;  State  v.  MitcJiell,  17  Mont.  67,  42  Pac.  100; 
Hotchkiss  V.  Marion,  12  Mont.  218,  29  Pac.  821;  State  ex  rel. 
Olson  V.  Board  of  Control,  85  Minn.  165,  88  N.  W.  533 ;  Com- 
monwealth  v.  Brown,  91  Va.  762,  28  L.  R.  A.  110,  21  S.  E.  357 ; 
Allen  V.  Hopkins,  62  Kan.  175,  61  Pac.  750;  Sutherland  on 
Statutory  Gonstruction,  sec.  86.) 

Appellants  next  contend  that  Ghapter  261  is  arbitrary  and 
unreasonable,  and  violates  one  of  their  inalienable  rights,  and 
is,  therefore,  unconstitutional.  Poll  taxes  are  regarded  as  a 
lawful  means  of  raising  revenue  for  public  purposes.  Not  be- 
ing laid  upon  property,  they  are  not  within  the  constitutional 
requirements  as  to  equality  and  uniformity  or  as  to  tax^ition  by 
value,  unless  the  principle  of  uniformity  is  violated  by  an  arbi- 
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trary  exemption  of  a  certain  cla^  of  persons  from  the  tax. 
(37  Cyc.  766,  767;  26  R.  C.  L.,  sec.  115,  p.  140.) 

The  poll  tax  is  a  legitimate  means  of  raising  the  funds  neces- 
sary for  the  care  of  the  poor  and  destitute  inhabitants  of  the 
several  counties.  (See  PoJU  v.  Chicago  etc.  By.  Co.,  52  Mont. 
572,  160  Pac.  515;  Thurston  Co.  v.  Tenino  Stone  Quarries, 
44  Wash.  351,  12  Ann.  Cas.  314,  9  L.  R.  A.  (n.  s.)  306,  87 
Pac.  634;  Bluitt  v.  State,  56  Tex.  Cr.  525,  121  S.  W.  168; 
Satiny er  v.  Alton,  4  111.  (3  Scam.)  127;  Short  v.  State,  80  Md. 
392,  29  L.  R.  A.  304,  31  Atl.  322;  Fairbault  v.  Misener,  20 
Minn.  396;  Siting  v.  Hickman,  172  Mo.  237,  72  S.  W.  700; 
Salt  Lake  City  v.  Wilson,  46  Utah,  60,  148  Pac.  1104;  Moose 
V.  Board  of  Commrs.,  172  N.  C.  419,  Ann.  Cas.  1917E,  1183,  90 
S.  E.  441.) 

Appellants  assert  that  the  levying  of  a  poll  tax  is  not  within 
the  police  power  of  the  state.  The  courts  have  found  it  almost 
impossible  to  lay  down  a  definition  of  *' police  power"  that  will 
cover  all  cases.  The  power  is  admitted  to  be  very  broad  and 
it  has  been  said  that  it  is  a  power  that  has  always  belonged 
to  the  states,  never  having  been  surrendered  by  them  to  the 
general  government,  nor  directly  restrained  by  the  federal  Con- 
stitution. Under  it,  each  state  is  said  to  have  the  power  to  regu- 
late the  relative  rights  and  duties  of  all  persons  within  its 
jurisdiction  for  the  convenience  and  good  of  the  general  public, 
so  as  to  secure  the  general  safety,  public  welfare,  and  the  peace, 
good  order  and  morals  of  the  community.  It  has  been  said 
to  be  to  the  public  what  the  law  of  necessity  is  to  the  individ- 
ual, and  its  scope  is  as  broad  as  the  public  welfare.  (State 
v.  Mountain  Timber  Co.,  75  Wash.  581,  L.  R.  A.  1917D,  10, 
135  Pac.  645.)  It  is  the  contention  of  the  respondent  that 
the  law  under  consideration  is  solely  for  the  public  welfare. 
{Cunningham  v.  Northwestern  Imp.  Co.,  44  Mont.  180-212, 
119  Pac.  554 ;  Ex  parte  Tovmsend,  64  Tex.  Cr.  350,  Ann.  Cas. 
1914C,  814,  144  S.  W.  628;  Nolle  State  Bank  v.  Haskell,  219 
U.  S.  104,  Ann.  Cas.  1912A,  487,  32  L.  R.  A.  (n.  s.)  1064,  55 
L.  Ed.  112,  31  Sup.  Ct.  Rep.  186  [see,  also,  Rose's  U.  S.  Notes] ; 
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Carr  v.  State,  175  Ind.  241,  32  L.  R.  A.  (n.  b.)  1190,  93  N.  E. 
1071.) 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

This  appeal  is  from  an  order  of  the  district  court  of  Flathead 
county,  refusing  a  writ  of  injunction.  Appellants  sought  to 
[1]  enjoin  the  county  treasurer  of  Flathead  county  from  col- 
lecting, or  attempting  to  collect,  poll  taxes  from  either  of  them 
under  the  provisions  of  Chapter  261  of  the  Laws  of  1921,  com- 
monly referred  to  as, the  ** Bachelor's  Tax  Law.''  If  the  Act  is 
valid,  the  appellant  Howard  K.  Pierce,  who  is  the  head  of  a 
family,  is  subject  to  the  payment  of  an  annual  poll  tax  of 
two  dollars,  and  appellant  Leonard  E.  Riebe,  being  unmarried 
and  without  dependents,  must  pay  five  dollars  poll  tax.  It  is 
required  that  such  exactions  shall  be  paid  to  the  county  treas- 
urer, and  credited  to  the  poor  fund  of  the  county. 

By  section  1  of  the  Act  attempt  is  made  to  amend  section 
2692  of  the  Revised  Codes,  1907,  to  read  as  follows : 

**Sec.  2692.  Every  male  inhabitant  of  this  state  over  21 
and  under  60  years  of  age  except  paupers,  insane  persons  and 
Indians  not  taxed,  must  annually  pay  a  poll  tax  of  two  dollars 
($2.00).  In  addition  to  the  foregoing  poll  tax  of  two  dollars 
($2.00),  every  such  male  inhabitant  of  this  state  who  is  not  the 
head  of  a  family,  as  hereinafter  defined,  must  annually  pay  an 
additional  poll  tax  of  three  dollars,  ($3.00). 

m 

''The  words  'head  of  a  family'  shall,  for  the  purpose  of  this 
Act,  be  constrtied  to  mean  any  person  having  wholly  dependent 
upon  him  for  support,  a  wife,  minor  child,  father,  mother^ 
brother,  or  sister  a^id  any  stich  mnle  person  actually  living  with 
his  unfe.*' 

The  amendment  is  shown  by  the  portions  italicized ;  the  other 
part  of  the  section  being  verbatim  the  same  language  of  the  sec- 
tion before  the  passage  of  the  Act.  Section  2  of  the  Act  is 
nothing  more  than  a  re-enactment  of  the  provisions  of  section 
2714  of  the  Revised  Codes,  providing  that  the  proceeds  of  the 
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tax  shall  be  paid  to  the  poor  fund  of  the  county.  And  section 
3  is  the  repealing  clause. 

Section  2692  of  the  Revised  Codes  was  first  enacted  by  the 
second  legislative  assembly,  and  appears  as  section  163,  Laws 
of  1891,  page  122.  In  consequence  of  an  amendment  of  section 
167,  relating  to  compelling  payment  of  poll  taxes,  made  by  Act 
of  March  8,  1893,  page  65,  no  reference  being  made  to  section 
163,  the  Code  commissioner  evidently  considered  the  latter  sec- 
tion continued  in  force  (sec.  3561,  Pol.  Code)  by  implication, 
and  it  was  brought  forward  as  section  3960  of  the  Political 
Code  in  1895,  and  thence  to  the  Revised  Codes  of  1907.  It  is 
unnecessary  to  determine  whether  it  was  properly  carried  for- 
ward as  a  part  of  the  Code  provisions,  but  it  is  noteworthy 
that  the  same  subject  matter  was  fully  covered  by  subdivision 
5  of  section  4230  of  the  Political  Code,  adopted  in  1895,  as 
respects  which  the  constitutional  objections  hereinafter  stated 
have  no  application.  As  carried  forward  in  the  Revised  Codes, 
it  is  section  2894,  dealing  with  the  powers  of  boards  of  county 
commissioners,  subdivision  5  of  which  empowers  them  **to  pro- 
vide for  the  care  and  maintenance  of  the  indigent  sick,  or  the 
otherwise  dependent  poor  of  the  county;  erect  and  maintain 
hospitals  therefor,  or  otherwise  provide  for  the  same;  and  to 
levy  the  necessary  tax  therefor,  per  capita,  not  exceeding  two 
dollars,  and  a  tax  on  property  not  exceeding  one-fifth  of  one 
per  cent,  or  either  of  such  levies  when  both  are  not  required," 

The  constitutionality  of  the  Act  is  questioned  on  several 
grounds,  but  one  of  which  will  be  considered  as  determinative 
of  the  case,  namely:  Did  the  court  err  in  not  holding  that  the 
Act  contravenes  the  provisions  of  section  5  of  Article  10  of 
the  state  Constitution t  That  section  reads  as  follows:  **The 
several  counties  of  the  state  shall  provide  as  may  be  prescribed 
by  law  for  those  inhabitants,  who,  by  reason  of  age,  infirmity 
or  misfortune,  may  have  claims  upon  the  sympathy  and  aid  of 
society." 

Were  we  able  to  limit  our  consideration  of  the  Act  to  thi* 
specific  objection,  independent  of  other  constitutional  provisions^ 
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we  would  have  no  difficulty  in  sustaining  the  Act;  for  it  is 
clearly  an  attempt  to  carry  out  by  provisions  of  law  the  obliga- 
tion of  the  several  counties  to  care  for  the  poor.  However, 
[2,8]  the  provisions  of  the  Constitution  are  mandatory  and 
prohibitory  (sec.  29  of  Article  III),  and  this  rule  applies  to 
every  part  of  the  Constitution.  (State  ex  rel.  City  of  Butte  v. 
Weston,  29  Mont.  129,  74  Pac.  415.)  And  its  declaration  with 
refereixce  to  the  subjects  upon  which  it  assumes  to  speak  are 
conclusive  upon  the  legislature.  (In  re  Weston,  28  Mont.  212, 
72  Pac.  514.)  So  that  of  necessity  we  must  read  and  consider 
the  legislative  limitation  in  the  levy  of  taxes  for  county  pur- 
poses. 

■ 

Section  4  of  Article  XII  reads  as  follows:  "The  legislative 
assembly  shall  not  levy  taxes  upon  the  inhabitants  or  property 
in  any  county,  city,  town,  or  municipal  corporation  for  county, 
town,  or  municipal  purposes,  but  it  may  by  law  vest  in  the 
corporate  authorities  thereof  powers  to  assess  and  collect  taxes 
for  such  purposes." 

The  question  at  once  arises  as  to  whether  the  per  capita 
[4]  assessment  attempted  to  be  levied  by  the  Act  is  a  tax. 
We  think  it  is  for  constitutional  authority  is  clearly  conferred 
to  levy  assessment  against  persons  as  well  as  their  property. 

Mr.  Cooley  says:  ''Taxes  are  defined  to  be  burdens  or  charges 
imposed  by  the  legislative  power  upon  persons  or  property,  to 
raise  money  for  public  purposes.  The  power  to  tax  rests  upon 
necessity,  and  is  inherent  in  every  sovereignty.  The  legisla- 
ture of  every  free  state  will  possess  it  under  the  general  grant 
of  legislative  power,  whether  particularly  specified  in  the  Con- 
stitution among  the  powers  to  be  exercised  by  it  or  not." 
(Constitutional  Limitations,  7th  ed.,  p.  678.) 

As  to  what  constitutes  a  tax  we  quote  the  following  language, 
with  approval,  from  26  Ruling  Case  Law,  pages  13,  14:  *'A 
tax  is  an  enforced  contribution  of  money  or  other  property, 
assessed  in  accordance  with  some  reasonable  rule  of  apportion- 
ment by  authority  of  a  sovereign  state  on  persons  or  property 
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within  its  jurisdiction  for  the  purpose  of  defraying  the  public 
expense.  The  exercise  of  the  power  of  taxation  consists  of  two 
distinct  processes — ^the  one  relating  to  the  levying  or  imposition 
of  the  taxes  on  persons  or  property ;  the  other  to  the  collection 
of  the  taxes  levied.  The  first  is  constituted  of  the  provisions 
of  law  which  determine  or  work  out  the  determination  of  the 
persons  or  property  to  be  taxed,  the  sum  or  sums  to  be  thus 
raised,  the  rate  thereof  and  the  time  and  manner  of  levying 
and  receiving  and  collecting  the  taxes.  It  definitely  and  con- 
clusively establishes  the  sum  to  be  paid  by  each  person  taxed  or 
to  be  borne  by  each  property  specifically  assessed,  and  creates 
a  fixed  and  certain  demand  in  favor  of  the  state  or  subordinate 
governmental  agency,  and  a  definite  and  positive  obligation  on 
the  part  of  those  taxed.  The  second  is  constituted  of  the  pro- 
visions of  law  which  prescribe  the  manner  of  enforcing  the  obli- 
gation on  the  part  of  those  taxed  to  pay  the  demand  thus 
created.  It  is  often  very  important  to  determine  whether  a  par- 
ticular pecuniary  imposition  is  a  tax  or  not  because  the  power 
of  taxation  is  restricted  by  constitutional  limitations,'  different 
from  those  applicable  to  other  governmental  powers,  and  the 
constitutionality  of  a  statute  imposing  a  pecuniary  charge  may 
depend  on  whether  such  charge  is  a  tax  or  not." 

**The  police  power  must  be  distinguished  from  the  taxing 
[6]  power,  and  the  distinction  is  this:  The  taxing  power  is 
exercised  for  the  purpose  of  raising  revenue,  and  is  subject  to 
certain  limitations  elsewhere  considered,  while  the  police  power 
is  exercised  only  for  the  purpose  of  promoting  the  public  wel- 
fare, and,  although  this  end  may  be  attained  by  taxing  or 
licensing  occupations,  yet  the  object  must  always  be  regulation 
and  not  the  raising  of  revenue,  and  hence  the  restrictions  on 
the  taxing  power  do  not  apply."     (12  C.  J.  906.) 

Capitation  or  poll  taxes  are  generally  regarded  as  a  proper 
means  for  raising  revenue  for  public  purposes.  (37  Cyc.  766.) 
And  the  supreme  court  of  the  United  States  has  repeatedly 
held  that  direct  taxes  are  limited  to  land  and  appurtenances 
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and  taxes  on  polls  or  capitation  taxes.  (Springer  v.  United 
States,  102  U.  S.  586,  26  L.  Ed.  253 ;  Hylton  v.  United  States, 
3  Ball.  171,  1  L.  Ed.  556 ;  Veazie  Bank  v.  Fenno,  8  Wall.  533, 
19  L.  Ed.  482  [see,  also,  Rose's  U.  S.  Notes].) 

And  in  applying  the  provisions  of  our  Constitution  to  the  Act 
in  question  we  are  not  unmindful  of  the  doctrine  repeatedly 
[6]  announced  by  this  court  that  a  legislative  enactment  is 
presumed  constitutional,  unless  the  contrary  appears  beyond  a 
reasonable  doubt.  (State  v.  Camp  Sing,  18  Mont.  128,  56  Am. 
St.  Rep.  551,  32  L.  R.  A.  635,  44  Pac.  516 ;  and  see  State  ex  rel. 
Bonner  v.  Dixon,  59  Mont.  58-75,  195  Pac.  841,  wherein  many 
decisions  of  this  court  are  collected.) 

Nor  do  we  overlook  the  decision  of  this  court  in  the  case 
of  PoJil  V.  Chicago  etc.  Ry.  Co.,  52  Mont.  572,  160  Pac. 
515,  directly  holding  that  the  imposition  of  such  a  per 
capita  tax  under  the  provisions  of  this  very  section  of  the  Act 
(2692)  before  its  attempted  amendment  amounts  to  a  police  reg 
ulation  rather  than  a  tax.  That  decision  announces  dicta 
merely,  and  the  constitutional  provisions  herein  applied  were 
not  considered  as  affecting  the  statute.  There  the  Act  was 
assailed  as  being  violative  of  sections  2  and  9,  Article  I,  of 
the  Constitution  of  the  United  States,  which  declare  that  direct 
taxes,  if  laid,  shall  be  apportioned  among  the  states  according 
to  population;  and  with  section  1  of  the  Fourteenth  Amend- 
ment, which  forbids  any  state  to  deprive  a  person  of  life,  lib- 
erty or  property  without  due  process  of  law.  Neither  section  4 
of  Article  XII  of  our  Constitution  nor  its  effect  were  consid- 
ered, and  the  decision  is  not  viewed  by  us  as  correct  in  so  far 
as  it  holds  such  tax  warranted  as  a  police  regulation. 

There  is  nothing  whatsoever  in  the  title  of  the  Act  or  in 
[7]  the  body  thereof  to  indicate  an  intention  on  the  part  of 
the  legislature  to  exercise  the  police  power  of  the  state  in  the 
fixing  of  this  exaction  from  county  inhabitants  for  the  protec- 
tion of  the  public  health,  the  public  morals  or  the  public  safety, 
and  upon  no  basis  of  reasoning  are  we  able  to  perceive  how 
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the  Act  may  be  properly  classified  aa  an  exercise  of  the  police 
power.  The  police  power  derives  its  very  existence  from  the 
rule  that  the  safety  of  the  people  is  the  supreme  law,  justifying 
l^slation  upon  matters  pertaining  to  the  public  welfare,  the 
public  health,  or  the  public  morals.  (Buhstrat  v.  People,  185 
lU.  133,  76  Am.  St.  Rep.  30,  49  L.  R.  A.  181,  57  N.  E.  41; 
6  R.  C.  L.  242;  Cooley's  Constitutional  Limitations,  7th  ed., 
837.) 

Thcfre  is  nothing  whatsoever  embraced  in  either  the  title 
of  the  Act  or  the  body  thereof  to  indicate  an  intention  to  exer- 
cise the  police  power  of  the  state  and  the  Act  itself  expressly 
denominates  the  assessment  as  **a  tax,"  and  it  must  be  con- 
ceded to  have  all  the  characteristics  of  a  tax.  It  is  a  charge 
imposed  by  the  legislature  for  purposes  of  revenue,  and  it  is 
an  enforced  proportional  contribution  levied  by  the  state  for 
county  purposes. 

As  further  indicative  that  such  imposition  was  intended  as  a 
tax,  it  should  be  noted  that  the  parent  statute  (sec.  163,  p.  122, 
Laws  1891),  is  embraced  within  a  general  enactment  respecting 
revenue  and  taxation  for  state  and  county  purposes  under  title 
'*An  Act  Concernins:  Revenue." 

We  are  of  opinion  that  the  object  of  section  4  of  Article  XII 
of  our  Constitution  was  to  relegate  to  the  several  counties  the 
whole  subject  of  taxes  for  county  purposes,  and  that  thereby 
the  legislature  is  denied  authority  to  impose  any  tax  on  the 
inhabitants  of  a  county  for  county  purposes.  {San  Francisco 
v.  Liverpool  &  L.  <&  0.  Ins.  Co.,  74  Cal.  113,  5  Am.  St.  Rep. 
425,  15  Pac.  380.)  In  view  of  what  has  been  said  it  is  not 
necessary  to  give  consideration  to  the  uniformity  requirement 
of  the  Constitution.  (Sec.  11,  Art.  XII.)  Attempt  being 
made  by  the  Act  to  levy  a  per  capita  tax  in  fixed  amount, 
to  be  collected  by  the  several  counties  for  county  purposes, 
we  must  hold  it  to  be  in  excess  of  the  legislative  power,  and 
therefore  void. 

62  Mont. — ^9 
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The  cause  is  reversed  and  remanded,  with  directions  to  issue 
the  writ. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Bbantly  and  Associate  Justice  Rbt- 
NOLDS  concur. 

Mr.  Justice  HollowajY  dissents. 

Mr.  Justice  Cooper:  I  concur.  Under  the  title  *' Revenue 
and  Taxation/'  the  first  part  of  section  1  of  Article  XII  of  the 
Constitution  commands  that  the  legislature  shall  levy  a  rate  of 
assessment  and  taxation  that  shall  be  uniform,  and  that  sJiatt 
secure  a  just  valuation  for  taxation  of  all  property.  It  then 
provides  that  the  legislative  assembly  ''may  also  impose  a 
license  tax,  both  upon  persons  and  upon  corporations  doing 
business  in  the  state.''  If  the  statute  in  question  were  leveled 
at  the  property  of  the  person,  it  would  be  offensive  to  the 
first  part  of  the  section  because  of  its  obvious  lack  of  uni- 
formity in  application.  If  the  imposition  was  intended  as  a 
license,  it  should  point  to  persons  '* doing  business  in  the  state'' 
alone.  The  Act,  however,  departs  from  the  authority  thus 
delegated,  and  singles  out  every  **male  inhabitant  who  is  not 
the  head  of  a  family,"  without  taking  into  account  his  ability 
to  pay;  or  the  fact  that  he  may,  or  may  not,  be  ''doing  busi- 
ness in  the  state,"  and  obliges  him  to  pay  an  assessment  he 
may  be  wholly  unable  to  pay.  The  makers  of  the  Constitution 
certainly  did  not  intend  that  oppressive  burdens  should  be  thus 
imposed.  The  statute  is  also,  in  a  sense,  a  punitory  measure, 
because  it  reaches  individuals  who,  for  physical  reasons,  and 
perhaps  many  others,  may  not  be  the  **head  of  a  family" 
within  its  meaning. 

While  it  may  be  said  that  the  license  tax  referred  to  in  the 
last  sentence  of  section  1,  Article  XII,  is  not  governed  by  the 
uniformity  rule,  because  it  controls  only  licenses  {State  ex  rel. 
Sm  Toi  V,  French,  17  Mont.  60,  30  U  K  A,  415,  41  Pac, 
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1078),  I  am  not  prepared  to  aflBrm  that  all  legislation  imposing 
licenses  upon  business  as  a  police  regulation  can  go  so  far  as 
to  deprive  the  citizen  of  his  property  without  due  process  of 
law,  or  to  deny  to  him  his  day  in  court.  The  mandatory  and 
prohibitory  declarations  found  in  the  Constitution  are  perhaps 
enough  to  shield  the  individual  from  all  illegal  exactions. 

The  police  power  is  an  attribute  of  sovereignty  for  the  regu- 
lation of  persons,  natural  and  artificial,  in  all  matters  relating 
to  the  public  health,  the  public  morals  and  the  public  safety 
(Aetfui  Fire  Ins.  Co.  v.  Jones,  78  S.  C.  445,  125  Am.  St.  Rep. 
818,  13  L.  R.  A.  (n.  s.)  1147,  59  S,  E.  150),  and  unless  its  a&. 
sumption  is  to  prevent  a  manifest  evil,  or  to  insure  the  public, 
welfare,  its  proper  exercise  may  be  a  matter  for  serious  debate 
(22  Am.  &  Eng.  Ency.  of  Law,  p.  938). 

Necessary  as  it  undoubtedly  is  to  raise  revenue  suflScient  for 
the  maintenance  of  the  state,  the  authority  must  be  exercised 
with  delicate  caution  and  within  the  precise  limits  found  in  the 
fundamental  law  which  creates  the  power  and  defines  its 
extent.  The  pressing  needs  of  the  state  are  not  to  be  satisfied 
at  the  expense  of  guaranties  indispensable  to  the  constitutional 
government  of  a  free  people. 

For  the  reasons  given  by  Mr.  Justice  Galen,  the  statute  is 
also  completely  out  of  harmony  with  section  4  of  Article  XII, 
and  unconstitutional. 
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UNION   BANK   &   TRUgT    CO.,   Respondent,   v.   MOORE, 

County  Treasurer,  Appellant. 

(No.  4,759.) 
(Submitted   January   4,   1922.     Decided   January    16,    1922.) 

[204  Pac.  361.] 

Taxation — State  Banks — Capital  Stock  Nonassessaile,  When — 
Estoppel. 

Taxation — Banks — Capital  Stock — When  not  Assessable. 

1.  Section  17,  Article  XII,  of  the  state  Constitution,  forbids  the 
taxation  of  the  capital  stock  of  a  state  bank  where  the  property 
represented  by  such  stock  is  within  the  state  and  liable  to  taxation. 

Same — Failure  to  Assess  Taxable  Property  No  Justification  for  Assess- 
ing Nonassessable. 

2.  Failure  to  assess  property  of  a  bank  situated  within  the  state 
and  which  represents  its  capital  stock  does  not  justify  the  assessment 
of  the  stock  which  is  not  liable  to  taxation. 

Same — Invalid    Assessment — Act    Bone   Under    Statutory    Compulsion    not 
Estoppel. 

3.  The  fact  that  a  bank  furnished  to  the  assessor  the  information 
upon  which  an  unlawful  assessment  was  made  did  not  estop  it  to 
thereafter  attack  the  validity  of  the  tax,  where  the  Act  under  which 
the  assessment  was  made  provided  a  penalty  for  failure  to  furnish 
it,  and  the  information  was-  thus  given  under  compulsion. 

Same — Unlawful  Assessment  at  Advice  of  Officer  of  Plaintiff — When  not 
Estoppel. 

4.  The  act  of  an  officer  of  plaintiff  bank  in  advising  the  assessor 
to  assess  its  capital  stock  did  not  estop  the  bank  to  question  the 
validity  of  the  tax  in  its  action  to  recover  the  amount  paid  under 
protest,  since  the  officer  may  have  been  mistaken  as  to  the  validity 
of  the  Act  under  which  it  was  imposed. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  W.  E. 
Poorman,  Judge. 

Action  by  the  Union  Bank  &  Trust  Company  of  Helena, 
Montana,  against  W.  A.  Moore,  County  Treasurer  of  Lewis 
and  Clark  County,  to  recover  a  tax  paid  under  protest.  Judg- 
ment for  plaintiff  and  defendant  appeals.    Affirmed. 


3.  Estoppel  of  taxpayer  to  dispute  assessment  based  on  return  of 
property  for  taxation,  sec  notes  in  7  AnxL  Gas.  866;  17  Ann.  CaB.  1031: 
Ann.  Caa.  1916C,  230. 
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Mr.  Jos,  B.  Wine  J  for  Appellant,  submitted  a  brief;  Mr. 
"Wine  and  Mr.  Bugh  R.  Adair  argued  the  cause  orally. 

The  only  question  involved  in  this  case  is  whether  or  not 
Chapter  31  of  the  Laws  of  1915  is  constitutional.  The  assessor 
of  Lewis  and  Clark  county  in  assessing  the  bank  stock  of  the 
respondent  corporation  followed  the  methods  provided  for  in 
Chapter  31  of  the  Laws  of  1915,  which  provides  for  the  assess- 
ment for  the  purposes  of  taxation  of  the  real  estate  owned  by 
national  and  state  banks  and  the  payment  of  taxes  on  shares 
of  stock  therein. 

The  doctrine  that  capital  and  shares  are  separate  properties 
for  the  purpose  of  taxation  is  found  in  Van  Allen  v.  The  As- 
sessors {Churchill  v.  Utica),  3  Wall.  573,  18  L.  Ed.  229;  New 
York  V.  New  York  City  &  County  Tax  etc'  Commrs.,  4  Wall. 
244,  18  L;  Ed.  344  [see,  also,  Rose's  U.  S.  Notes].  And  in 
Farrington  v.  Tennessee,  95  U.  S.  679,  24  L.  Ed.  558,  the  court 
held  that  capital  stock  and  shares  may  both  be  taxed;  that  it 
is  not  double  taxation;  and  that  a  bank  may  be  required  to 
pay  the  tax  from  corporate  funds,  or  be  authorized  to  deduct 
the  amount  paid  for  each  stockholder  out  of  his  dividends. 
Later,  the  court  declared  it  well  settled  that  the  property  of 
shareholders  in  their  shares  and  the  property  of  the  corpora- 
tion in  its  capital  stock  are  distinct  property  interests;  and 
where  that  is  the  clearly  expressed  legislative  intent  both  may 
be  taxed.  {New  Orleans  v.  Houston,  119  U.  S.  265,  30  L.  Ed. 
411,  7  Sup.  Ct.  Rep.  198;  Shelby  County  v.  TJnion  <&,  Planters' 
Bank,  161  U.  S.  149,  40  L.  Ed.  650,  16  Sup.  Ct.  Rep.  558; 
Owensboro  Nat.  Bank  v.  Owenshoro,  173  U.  S.  664,  43  L.  Ed. 
850,  19  Sup.  Ct.  Rep.  537  [see,  also,  Rose's  U.  S.  Notes].) 
The  same  doctrine  has  been  followed  by  a  number  of  the  state 
courts.  {Illinois  Nat.  Bank  v.  Kinsella,  201  111.  31,  66  N.  E. 
338;  People  v.  Coleman,  126  N.  Y.  433,  12  L.  R.  A.  762,  27 
N.  E.  818;  State  {Fish  Prosecutor)  v.  Branin,  23  N.  J.  L. 
484;  South  Nashville  St.  R.  Co.  v.  Morrow,  87  Tenn.  406,  2 
L.  R.  A.  853,  11  S.  W.  348 ;  Belo  v.  Forsyth  County,  82  N.  C. 
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415,  33  Am.  Rep.  688;  United  States  Electric  P.  &  L.  Co.  v. 
StatBy  79  Md.  63,  28  Atl.  768;  Union  Bank  v.  Richmond,  94 
Va.  316,  26  S.  E.  821 ;  Atla^ita  Nat.  B.  &  L.  Assn.  v.  Stewart, 
109  Ga.  80,  35  S.  E.  73 ;  Bradley  v.  Bander,  36  Ohio  St.  28,  38 
Am.  Rep.  547;  Board  of  Equalization  v.  People's  Nat.  Bank, 
79  Okl.  312,  193  Pac.  622;  State  v.  Security  Nat.  Bank,  143 
Minn.  408,  173  N.  W.  885.) 

In  practically  all  of  the  states  where  taxes  are  imposed  upon 
shares  of  corporate  capital  stock  resort  is  had,  in  the  first  in- 
stance, to  the  corporation  as  paymaster  for  its  shareholders. 
This  is  practically  universal  with  respect  to  the  taxation  of  na- 
tional banks  whose  shareholders  alone  are  subject  to  taxation, 
and  then  only  at  the  places  where  such  banks  are  located.  But 
it  is  also  the  case  with  other  corporations.  Notably  when  it 
is  desired  to  tax  nonresident  stockholders,  since  there  is  thereby 
an  easy  mode  of  subjecting  aliens  to  taxation. 

A  corporation  is  under  no  obligation  to  pay  taxes  upon  the 
shares  belonging  to  its  stockholders  unless  so  charged  by  statute 
and  such  statutes  have  been  held  constitutional.  (South  Nash- 
ville St.  R.  Co.  V.  Morrow,  87  Tenn.  406,  2  L.  R.  A.  853,  11 
S.  W.  348;  New  Orleans  v.  Louisi^ina  Sav.  Bank  etc.  Co.,  31 
La.  Ann.  826.)  In  Alabama  the  statute  provides  that  the  tax 
assessors  must  assess  at  their  actual  value  bank  shares  against 
the  stockholders,  and  the  tax  is  to  be  collected  through  the 
bank.  {Jefferson  County  Sav.  Bank  v.  Hewitt,  112  Ala.  546, 
20  South.  926.)  In  general,  a  state  may  make  use  of  the  cor- 
poration i&  a  convenient  means  of  collecting  taxes  upon  the 
stockholders'  shares.  {New  Orleans  v.  Houston,  119  U.  S. 
265,  30  L.  Ed.  411,  7  Sup.  Ct.  Rep.  198  [see,  also,  Rose's  U.  S. 
Notes].) 

In.  Ohio  the  legislation  respecting  the  taxation  of  bank  stock 
operates  to  tax  the  shareholders  and  not  the  corporations,  al- 
though the  banks  are  required  to  pay  in  the  first  instance, 
{Cleveland  Trust  Co.  v.  Lander,  19  Ohio  C.  C.  271,  10  Ohio 
C.  D.  452.) 
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Messrs,  Gunn,  Rasch  &  Hall,  for  Respondent,  submitted  a 
brief;  Mr,  M,  S,  Chinn  ai:giied  the  cause  orally. 

MR.  JUSTICE  HOLLOW  AY  delivered  the  opinion  of  the 
court. 

In  1918  the  assessor  of  Lewis  and  Clark  county,  acting  pur- 
suant to  the  provisions  of  Chapter  31,  Laws  of  1915,  assessed  to 
the  Union  Bank  &  Trust  Company  the  shares  of  stock  of  the 
bank  owned  by  its  several  stockholders.  The  bank  paid  the  tax 
thereon  under  protest,  and  brought  this  action  to  recover  the 
amount.  The  trial  court  rendered  judgment  in  favor  of  the 
plaintiff,  and  defendant  appealed. 

The  first  section  of  Chapter  31  above  was  declared  to  be  un- 
constitutional in  Dennis  v.  First  Nat.  Bank,  55  Mont.  448,  178 
Pac.  580,  and  the  entire  Act  was  repealed  by  the  seventeenth 
legislative  assembly  (Chap.  81,  Laws  of  1921),  so  that  considera- 
tion of  the  Act  is  necessary  only  so  far  as  it  reflects  upon  the 
right  of  the  county  to  retain  the  tax  collected. 

The  intention  of  the  legislature  in  enacting  the  statute  is 
[1]  made  apparent  by  the  language  employed.  The  purpose 
was  to  simplify  the  assessment  of  bank  property  and  devise  a 
convenient  means  for  collecting  the  tax,  but  the  lawmakers 
overlooked  the  fact  that  the  entire  scheme  ran  counter  to 
express  provisions  of  the  state  Constitution.  The  defect  in 
the  Act  so  far  as  it  related  to  the  assessment  of  real  property 
was  pointed  out  in  Denms  v.  First  Nat,  Bank,  above.  The 
Act  undertook  to  substitute  the  capital  stock  of  the  bank  for 
the  personal  property  belonging  to  the  bank  as  the  basis  for 
assessment.  Article  XII  of  our  Constitution  deals  with  the 
subject  '* Revenue  and  Taxation."  Section  1  requires  the  legis- 
lature to  provide  regulations  which  shall  secure  a  just  valua- 
tion for  taxation  of  all  property  except  that  otherwise  specifi- 
cally mentioned.  Section  2  enumerates  the  property  absolutely 
exempt  from  taxation  and  the  other  property  which  may  be 
made  exempt  j  and  section  3  provides  for  the  taxation  of  mining 
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properties  and  the  net  proceeds  of  mines.  Section  7  provides: 
''The  power  to  tax  corporations  or  corporate  property  shall 
never  be  relinquished  or  suspended,  and  all  corporations  in  this 
state,  or  doing  business  therein  shall  be  subject  to  taxation  for 
state,  county,  school,  municipal  and  other  purposes,  on  real 
and  personal  property  owned  or  used  by  them  and  not  by  this 
Constitution  exempted  from  taxation."  Section  17  defines  the 
term  ''property"  to  include  moneys,  credits,  bonds,  stoc^, 
franchises,  and  all  matters  and  things  (real,  personal  and 
mixed)  capable  of  private  ownership,  and  then  continues:  "But 
this  shall  not  be  construed  so  as  to  authorize  the  taxation  of  the 
stocks  of  any  company^  or  corporation  when  the  property  of 
such  company  or  corporation  represented  by  such  stocks  is 
within  the  state  and  has  been  taxed."  Section  7  prohibited  the 
legislature  from  exempting  the  personal  property  of  a  bank 
from  taxation,  and  section  17  forbade  the  taxation  of  the  capi- 
tal stock  when  the  property  represented  by  such  stock  is  within 
the  state  and  liable  to  taxation.  This  subject  was  considered 
fully  in  the  case  of  Dali/  B,  &  T.  Co.  v.  Board  of  Commrs.,  33 
Mont.  101,  81  Pac.  950,  and  further  discussion  is  unnecessary. 
It  appears  from  the  record  that  the  capital  stock  of  the 
[2-4]  Union  Bank  &  Trust  Company  was  represented  by  prop- 
erty within  this  state  subject  to  taxation,  and  the  fact,  if  it  be 
a  fact,  that  such  property  was  not  assessed  for  the  year  1918 
could  not  justify  the  assessment  of  other  property  not  liable 
to  taxation.  {Clark  v.  Maher,  34  Mont.  391,  87  Pac.  272.)  But 
counsel  for  appellant  insist  that,  since  the  oflScers  of  the  bank 
furnished  to  the  assessor  the  information  upon  which  the  as- 
sessment was  made  as  it  was  made,  the  bank  is  estopped  to 
contest  the  validity  of  the  tax.  The  information  was  furnished 
under  the  provisions  of  section  3,  Chap.  31,  above,  and  no  one 
could  contend  seriously  that  it  was  not  well  within  the  power 
of  the  legislature  to  compel  the  oflScers  of  a  bank  organized 
under  the  laws  of  this  state  to  furnish  such  information  and  to 
provide  the  penalty  which  it  did  provide  for  a  failure  to  do  so. 
But  one  who  furnishes  such  information  under  compulsion  is 
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not  estopped  by  bis  act.    Tbere  is  not  any  element  of  estoppel 

present.    Again,  it  is  insisted  that  an  officer  of  the  Union  Bank 

&   Trust   Company   advised  the   assessor   to   assess  the   stock 

against  the  bank^  and  therefore  the  bank  cannot  complain;  but 

the  fact  that  the  officer  may  have  been  mistaken  as  to  the 

validity  of  the  statute  does  not  estop  the  bank  to  question  the 

validityof  the  tax.     {Commercial  Nat,  Bank  v.  Board,  etc.,  168 

Iowa,  501,  Ann.   Cas.   1916C,  227,   150  N.  W.  704;  City  of 

WUmifigton  v.  Ricaud,  90  Fed.  214,  32  C.  C.  A.  580.) 

The  judgment  is  affirmed. 

Afftrmed, 

• 
Mb.  CnnsF  Justice  Bbantly  and  Assocuts  Justiobb  Cooper 

and  Galen  couciir. 


In  Be  MO. 

(No.  5,006.) 
(Submitted  January  17,   1922.    Decided  January  20,   1922.) 

[204  Pac;  175.] 

Extradition — Habeas  Corpus — Fugitive  from  Justice — Evidence 
— Insufficiency. 

Extradition — Habeas  Ccrpus — Complainant  a  Fugitive — Question   of  Fact. 

1.  The  issuance  of  a  warrant  by  the  governor  pursuant  to  a  requisi- 
tion made  upon  him  by  the  governor  of  another  state,  where  regu- 
lar upon  its  face,  makes  out  a  prima  facie  case  against  the  alleged 
fugitive  on  his  application  for  writ  of  habeas  corpus,  but  the  ques- 
tion whether  he  is  in  fact  a  fugitive  within  Article  IV,  section  2, 
United  States  Constitution,  section  5278,  United  States  Revised  Stat- 
utes, relating  to  extradftion,  is  one  of  fact  which  is  open  to  examina^ 
tion  by  the  courts  of  the  asylum  state. 

Same — Fugitive  from   Justice — Evidence — Insufficiency. 

2.  Held,  on  habeas  corpus,  that  complainant,  under  arrest  by  virtue 
of  an   executive   warrant   issued   in    an   extradition   proceeding   on   a 


1.  Who  is  fugitive  from  justice  within  purview  of  interstate  extra- 
dition laws,  Bee  notes  in  7  Ann.  Cas.  1076;  13  Ann.  Gas.  907:  Ajin. 
riAfl    loifin    inii.  1^1   T.    a.    a     /n    a^    aaq 


CaJk  1918D,  1011;  51  Ii.  B.  A.   (n.  s.)   668. 
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charge  of  the  crime  of  child  abandonment,  was  not  a  fugitive  from 
justice  within  the  meaning  of  the  Constitution  of  the  United  States, 
the  evidence  disclosing  that  he  had  departed  from  the  demanding 
state  a  month  prior  to  the  time  the  child  was  born,  thus  showing 
that  he  could  not  have  committed  the  offense  charged.     (At  Chambers.) 

Application  by  Elmer  James  Mo  for  Writ  of  Habeas  Corpus. 
Petitioner  discharged  from  custody. 

4 

Mr.  H,  H.  Austin  and  Mr.  Fred  L.  Oibson,  for  Complainant. 

Mr.  F.  P.  Kelly  and  Mr.  Horace  S.  Davis,  for  Respondent 
Q.  B.  Long,  Sheriff  of  Sweet  Grass  County,  Montana. 

At  Chambers. 

MR.   CHIEF  JUSTICE  BRANTLY  delivered  the  opinion. 

On  December  30,  1921,  Elmer  James  Mo,  the  petitioner,  was 
arrested  by  G.  B.  Long,  the  sheriff  of  Sweet  Grass  county, 
Montana,  under  the  authority  of  an  executive  w^arrant  issued 
by  Governor  Dixon  under  date  of  November  22,  1921.  The 
warrant  was  issued  by  the  governor  pursuant  to  a  requisition 
made  upon  him  by  the  governor  of  the  state  of  Minnesota 
for  the  surrender  of  Mo  to  the  authorities  of  the  state  of  Min- 
nesota for  trial  in  that  state  upon  a  charge  of  child  abandon* 
ment.  Upon  application  to  me  the  petitioner  was  granted  a 
writ  of  habeas  corpus  on  the  ground,  as  he  alleged,  that  he  is 
wrongfully  and  unlawfully  detained  by  the  sheriff,  for  the  rea- 
son that  the  indictment  which  constitutes  the  charge  of  crime 
upon  w^hich  the  requisition  is  based  does  not  charge  a  crime 
under  the  laws  of  the  state  of  Minnesota  at  the  time  alleged, 
nor  at  any  other  time  prior  to  petitioner's  departure  there- 
from, and  that,  consequently,  not  being 'a  fugitive  from  justice, 
he  is  entitled  to  his  discharge. 

No  question  is  made  as  to  the  resrularity  of  the  papers  or 
the  proceedings  upon  which  the  warrant  was  issued,  nor  as 
to  the  warrant  itself,  as  shown  by  the  sheriff's  return  to  the 
writ.     The   only   question   submitted   to   me   for   decision   is 
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whether  complainant  is  in  fact  a  fugitive  from  justice,  within 
the  meaning  of  section  2  of  Article  IV  of  the  Constitution,  and 
of  section  5278  of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stats.,  sec.  10126;  3  Fed.  Stats.  Ann.,  2d  ed., 
p.  285.) 

While  I  recognize  the  rule  that  the  authorities  of  the  asylum 
[1]  state  are  under  obligation  to  observe  the  requirements  of 
the  federal  Constitution  and  the  statute  enacted  in  pursuance 
thereof,  and  also  that  the  issuance  of  the  warrant  by  the  gov- 
ernor upon  application  of  the  governor  of  the  demanding  state, 
regular  upon  its  face,  makes  out  a  prima  facie  case  against  the 
petitioner,  yet  the  question  whether  the  petitioner  is  a  fugitive 
from  justice  is  one  of  fact  which  is  open  to  examination  by 
the  courts  of  the  asylum  state.  The  obligation  imposed  upon 
the  authorities  of  the  asylum  state  by  the  Constitution  and 
laws  of  the  United  States  does  not  release  its  authorities  from 
their  obligation  to  protect  the  rights  of  the  citizen  by  pre- 
venting his  removal  to  the  demanding  state,  when  it  appears 
from  the  evidence  submitted  on  the  hearing  that  he  was  hot,  in 
fact,  present  in  the  state  at  the  time  the  crime  charged  is 
alleged  to  have  been  committed.  That  this  is  so  is  made  clear 
by  the  discussion  of  the  subject  by  the  supreme  court  of  the 
United  States  in  the  case  of  Illinois  ex  rel,  McNichols  v.  Pease, 
207  U.  S.  100,  52  L.  Ed.  121,  28  Sup.  Ct.  Rep.  58,  and  the 
cases  therein  cited  [see,  also,  Rose's  U.  S.  Notes].  As  was 
said  by  the  court  in  Appleyard  v.  Massachusetts,  203  U.  S.  222, 
7  Ann.  Cas.  1073,  51  L.  Ed.  161,  27  Sup.  Ct.  Rep.  122: 
**  While  a  state  should  take  care,  within  the  limits  of  the  law, 
that  the  rights  of  its  people  are  protected  against  illegal  action, 
the  judicial- authorities  of  the  United  States  should  equally  take 
care  that  the  provisions  of  the  Constitution  be  not  so  narrowly 
interpreted  as  to  enable  offenders  against  the  laws  •  •  • 
to  find  a  permanent  asylum  in  the  territory  of  another  state. " 
Keeping  this  limitation  upon  my  power  in  the  premises  in 
view,  I  shall  consider  briefly  the  record  before  me  and  the 
facts  submitted  by  the  petitioner  at  the  hearing. 
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It  appears  that  the  complainant  was  indicted  by  the  grand 
[2]  jury  of  Ottertail  county,  Minnesota,  for  the  crime  of 
child  abandonment,  alleged  to  ha^e  been  committed  on  Novem- 
ber 20,  1911.  The  uncontradicted  evidence  submitted  at  the 
hearing  discloses,  however,  that  on  this  date  the  child  which 
the  petitioner  is  alleged  to  have  abandoned  was  not  in  being, 
that  it  was  not  bom  until  November  17,  1912,  and  that  the 
petitioner  was  not  then  in  the  state  of  Minnesota,  and  has  not 
been  since  October  17,  1912,  substantially  one  month  prior  to 
the  birth.  It  thus  appears  that  the  petitioner  stands  charged 
with  the  crime  which  could  not  have  been  committed  either  at 
the  time  alleged  in  the  indictment  or  prior  to  the  time  he  left 
the  state  of  Minnesota.  The  indictment  was  found  under  sec- 
tion 8666  of  the  General  Statutes  of  Minnesota  of  1913  as 
amended  by  Chapter  213,  page  308,  of  the  Session  Laws  enacted 
at  a  special  session  of  the  legislature  which  convened  on  Jan- 
uary 2,  1917  (Gen.  Stats.  Supp.  1917,  sec.  8666).  It  declares 
that  **  Every  parent  or  other  person  having  legal  responsibility 
for  the  care  or  support  of  a  child  who  is  under  the  age  of  six- 
teen years  and  unable  to  support  himself  by  lawful  employ- 
ment, who  deserts  and  fails  to  care  for  and  support  such  child 
with  intent  wholly  to  abandon  him;  and  every  husband  who, 
without  hiwful  excuse,  deserts  and  fails  to  support  his  wife, 
while  pregnant,  with  intent  wholly  to  abandon  her  is  guilty  of 
a  felony  and  upon  conviction  shall  be  punished  therefor  by  im- 
prisonment in  the  state  prison  for  not  more  than  five  years. 


>* 


In  the  case  of  State  v.  Clark  (Minn.),  182  N.  W.  452,  con- 
struing this  provision,  the  supreme  court  of  Minnesota  seems 
to  intimate  that  it  denounces  the  same  act  as  a  crime  as  that 
denounced  by  the  provision  in  force  in  1911.  It  held  further 
that  the  offense  of  child  abandonment  is  a  continuing  one,  and 
hence  that  no  statute  of  limitation  runs  in  favor  of  the  offender 
so  long  as  the  abandonment  continues.  Upon  examination  of 
the  statute  in  force  in  1911  and  a  comparison  of  it  with  the 
enactment  of  1917,  I  conclude  that  the  two  are  radically  differ- 
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ent  in  substantial  particulars;  but,  however  that  may  be, 
both  require  the  abandonment  of  a  child  in  order  to  consti- 
tute the  offense  denounced.  It  is  clearly  apparent,  therefore, 
that,  if  the  petitioner's  child  was  not  in  being  at  the  time 
he  left  the  state  of  Minnesota  and  came  to  Montana — in  other 
words,  that  the  child  was  not  bom  until  a  month  after  this 
occurred — the  petitioner  cannot  be  fugitive  from  justice  within 
the  meaning  of  the  Constitution  and  laws  of  the  United  States, 
supra,  because  no  matter  what  other  offense  he  may  have  com- 
mitted in  that  connection,  he  did  not  and  could  not  have  com- 
mitted the  offense  charged  in  the  indictment.  The  facts  are 
conclusive,  therefore,  that  he  was  not  at  any  time  a  fugitive 
from  justice  from  the  state  of  Minnesota. 

For  this  reason  I  think  the  petitioner  is  entitled  to  his  dis- 
charge, and  so  order. 


SCHOOL  DISTRICT  No.  2,  Appellant,  v.  RICHARDS  bt 

AL.,  Respondents. 

(No.  4,610.) 
(Submitted  January  9,  1922.    Decided  January  23,  1922.) 

[205  Pae.  206.] 

Schools  and  School  Districts — Board  of  Trustees — Fraudulent 
Contracts — Rescission — Taxpayer's  Suit — Personal  Liability 
of  Trustees — Equity — Nonsuit. 

Sehools  and  School  Difltricts — Cancellation  of  Fraudulent   Contract — Tax- 
payer may  Sue. 

1.  A  taxpayer  may  maintain  an  action  in  behalf  of  a  school  district 
against  its  board  of  trustees  to  procure  the  cancellation  of  a  contract 
for  supplies  alleged  to  have  been  fraudulently  let  by  it. 


1.    Taxpayer's  actions,  see  note  in  Ann.  Oas.  1913C,  884. 

Bight  of  taxpayer  to  maintain  injunction  against  illegal  act  of  pub- 
lie  oflScial,  see  notes  in  3  Ann.  Gas.  1013;  15  Ann.  Gas.  1173;  36 
Lu  S.  A.  (n.  s.)  1;  L.  B.  A.  1915D,  179. 
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Bame — When  Demand  on  Board  of  Trustees  for  Belief  Unnecessary  Be- 
fore Action. 

2.  The  rule  that  before  relief  can  be  asked  at  the  hands  of  a  court 
against  corporate  authorities,  the  complainant  must  first  apply  to  such 
authorities,  does  not  obtain  in  a  suit  by  one  member  of  a  school 
board,  as  a  taxpayer,  against  the  other  two  to  procure  the  cancella- 
tion of  a  contract  fraudulently  let  by  them,  since  demand  of  them 
to  commence  action  against  themselves  for  their  own  delinquency 
would  have  been  useless. 

Same — Trustees — Fraud — Personal  Liability  not  Evaded  by  Resignation. 

3.  Personal  liability  of  an  officer  for  a  fraudulent  disposition  of 
public  funds  cannot  be  evaded  by  his  subsequent  resignation. 

Same — Fraudulent    Supply    Contract — Bescission — Bestoration    not    Neces- 
sary,  When. 

4.  The  requirement  of  section  '5065,  Revised  Codes,  1907,  that  before 
a  party  can  rescind  a  contract  he  must  restore,  or  offer  to  restore, 
to  the  other  party  everything  of  value  received  under  it,  held  to  have 
been  sufficiently  met  by  an  allegation  in  a  taxpayer's  complaint  that 
articles  purchased  under  a  fraudulent  contract  by  defendant  school 
trustees  were  in  the  school  building  and  could  be  restored  to  the 
seller  by  the  court's  decree,  the  rule  being  that  where  restoration  has 
been  rendered  impossible  through  no  fault  of  plaintiff  he  may  have 
relief,  particularly  if  the  court  by  its  decree  is  able  to  bring  about 
restoration. 

Same — Contract  Without  Bids  Void. 

5.  Under  section  509,  Chapter  76,  Laws  of  1913,  a  contract  made  by 
a  school  board  without  first  calling  for  bids,  is  void. 

Same — Contract  Let  by   Individual  Members  Without   Meeting   of  Board 
Void. 

6.  A  contract  let  by  a  majority  of  the  members  of  a  school  board 
acting  as  individuals  and  not  as  a  board  in  a  meeting  duly  called  for 
that  purpose  is  void. 

Same — Letting  of  Contract  for   Supplies  Without   Considering  Competing 
Bids  Prima  Facie  Fraudulent. 

7.  Plaintiff's  evidence  showing  that  two  of  the  three  members  of  a 
school  board  had  first  let  a  contract  for  supplies  without  calling  a 
meeting  of  the  board  or  asking  for  bids,  the  contractor  making  de- 
livery at  once,  but  subsequently,  upon  protest  by  plaintiff,  asked  for 
bids,  none  of  which,  however,  received  attention  by  them  except  the 
one  submitted  by  the  party  to  whom  the  contrswjt  had  been  originally 
awarded,  and  that  the  goods  delivered  were  of  inferior  quality  and 
bought  at  unreasonable  prices,  was  sufficient  prima  facie  to  stamp 
the  transaction  as  fraudulent,  and  therefore  the  court's  action  in 
granting  the  motion  of  defendants  for  nonsuit^  made  at  conclusion  of 
plaintiff's  case,  was  error. 

Same — Board  of  Trustees — Fraudulent  Contracts — Discretion — ^Definition. 

8.  The  rule  that  a  public  board  is  vested  with  a  wide  discretion  in 
awarding  contracts  excludes  the  perpetration  of  a  fraud,  "discretion" 
meaning  power  to  act  officially  according  to  what  appears  just  and 
proper  and  upon  deliberate  judgment. 

Equity— Trial — Motion   for  Nonsuit  Improper. 

9.  In  an  equity  case,  a  motion  by  defendants  at  the  conclusion  of 
plaintiff's  case  for  judgment  in  their  favor  is  not  one  of  "npnsuit," 
but  has  the  effect  of  submitting  the  controversy  for  final  judgment 
and  presupposes  that  defendants  have  no  evidence  to  offer  or  elect 
to  stand  upon  the  case  as  presented  by  plaintiff. 
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Appeals  from  District  Court,  Silver  Bow  County;  E&win  M. 
Lamb,  Judge. 

Action  by  School  District  No.  2  of  Silver  Bow  County,  on 
relation  of  John  Hawkins,  against  Frank  L.  Richards  anfl 
others.  From  a  judgment  for  defendants  and  an  order  deny- 
ing a  motion  for  new  trial,  plaintiff  appeals.  Eeversed  and 
remanded. 

Mr,  Miles  J.  Cavwnaugh,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Hawkins  had  the  right  and  capacity  to  sue  in  the  name  of 
the  school  district.  The  school  district  i«  but  a  subdivision  of 
the  state.  It  is  a  municipal  corporation,  and  the  rule  applying 
to  all  corporations  that,  when  the  corporation  is  wronged  and 
will  not  or  cannot  sue  in  its  own  name,  a  stockholder  may  sue 
for  it,  and  the  relief  will  be  for  the  benefit  of  the  corpora- 
tion, when  recovered,  applies  here.  {Independent  School  Dist, 
V.  Collins,  15  Idaho,  535,  128  Am.  St.  Rep.  76,  98  Pac.  857; 
MiUer  v.  City  of  Des  Moines,  143  Iowa,  409,  21  Ann.  Cas.  207, 
23  L.  R.  A.  (n.  s.)  815,  122  N.  W.  231;  Northern  Trust  Co,  v. 
Snyder,  113  Wis.  516,  90  Am.  St.  Rep.  867,  89  N.  W.  460.) 
Where  a  majority  of  the  city  council  order  money  paid  out 
either  without  authority  or  through  fraud,  a  taxpayer  has  a 
right  of  action  and  may  recover  money  so  paid.  {Stone  v. 
Bevans,  88  Minn.  127,  97  Am.  St.  Rep.  506,  92  N.  W.  520; 
5  McQuillin  on  Municipal  Corporations,  p.  915;  Orr  v.  State 
Board,  3  Idaho,  190,  28  Pac.  416.) 

Awarding  a  contract  for  second-hand  material  when  new  ma- 
terial was  called  for  in  the  call  for  bids,  where  no  notice  was 
given  to  the  other  bidders  and  the  board  gave  them  no  oppor- 
tunity to  bid  on  that  basis,  is  void.  (McQuillin,  Mun.  Corp., 
sec.  1207,  p.  2660;  Lake  Shore  Foundry  v.  Cleveland,  8  Ohio 
C.  C.  671;  Ampt  V.  City  of.  Cincinnati,  60  Ohio  St.  621,  54 
N.  E.  1097.)  All  bids  must  be  considered.  {Mayor  etc.  of 
Baltimore  v.  Keyser,  72  Md.  106,  19  Atl.  706.)     The  primary 
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object  of  the  law  is  the  consideration  and  conservation  of  the 
public  welfare  and  funds,  and  the  officers  are  to  act  only  for 
the  public  good.  (McQuillin,  sec.  1227,  p.  2686 ;  McOovem  v. 
Trenton,  57  N.  J.  L.  580,  31  Atl.  613;  Schelbauer  v.  Kearney 
Twp.,  57  N.  J.  L.  588,  31  Atl.  454 ;  Fmrmy  v.  Frcmklin,  126  La. 
151,  52  South.  249.)  There  were  no  terms  of  equality  in  the 
bidding,  for  the  reason  that  Connell  company  had  already  in 
effect  sold  to  the  district,  through  the  unauthorized  acts  ftf  the 
two  defendant  trustees,  and  they  were  in  honor  bound  to  pro- 
tect it,  which  they  proceeded  and  insisted  on  doing,  to  the  loss 
of  the  school  district.  {Ely  v.  Or  and  Rapids,  84  Mich.  336,  47 
N.  W.  447;  Barler  Asphalt  Co.  v.  Wilcox,  90  App.  Div.  245,  86 
N.  T.  Supp.  69 ;  Fairbanks-Morse  &  Co,  v.  City  of  North  Bend, 
68  Neb.  560,  94  N.  W.  537.) 

Where  one  has  a  right  to  rescind  if  in  the  pleadings  he  states 
he  holds  goods  subject  to  order,  this  is  suflScient  restitution. 
(Black  on  Rescission  of  Contracts,  sec.  628;  Lindow  v.  Cohn, 
5  Cal.  App.  388,  90  Pac.  485 ;  Cox  v.  Cline,  139  Iowa,  128,  117 
N.  W.  48;  Swift  &  Co,  v.  Bedhead,  147  Iowa,  94,  122  N.  W. 
140 ;  Loveland  v.  Jenkins-Boys  Co,,  49  Wash.  369,  95  Pac.  490 ; 
Price  V.  Stanbra,  45  Wash.  143,  88  Pac.  115.)  Where  the 
majority  of  city  council  orders  money  paid  out  either  without 
authority  or  through  frauds  a  taxpayer  may  enjoin  payment  or 
recover  part  paid.  {Stone  v.  Bevans,  88  Minn.  127,  97  Am. 
St.  Rep.  506,  92  N.  W.  520 ;  5  McQuillin  on  Municipal  Corpora- 
tions, 915;  Orr  v.  State  Board,  3  Idaho,  190,  28  Pac.  416.) 

Mr,  N,  A.  Rotering  and  Mr,  A,  C,  McDaniel,  for  Respond- 
ents, submitted  a  brief;  Mr,  Rotering  argued  the  cause  orally. 

There  is  in  this  state  no  action  by  one  person  to  the  use 
of  another.  The  school  district  should  have  been  made  a  party 
defendant  and  not  a  party  plaintiff.  When  such  an  action  as 
this  is  maintained  by  a  stockholder  of  a  taxpayer  for  the 
benefit  of  a  corporation  or  body  corporate,  the  corporation  or 
body  corporate  is  a  nece^ary  party  defendant.  This  rule  is 
established  in  Montana  in  the  cases  of  McConnell  v.  Combina- 
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iion  M.  &  M.  Co.,  30  Mont.  239,  104  Am.  St.  Rep.  703,  76 
Pac.  194;  McConndl  v.  Comhinaiion  M.  &  M.  Co.,  31  Mont. 
563,  79  Pac.  248 ;  Eleinschmidt  v.  American  Min.  Co.,  49  Mont. 
7,  139  Pac.  785.  If  John  Hawkins  has  a  grievance  against  the 
other  trustees  or  against  the  school  district,  his  action  is  one  in 
his  own  name  against  the  proper  persons  defendant,  and  he 
cannot  assume  and  take  unto  himself  the  right  or  authority  of 
acting  for  a  majority  of  the  board  of  trustees.  (See  Inde- 
pendent School  Dist  No,  6  v.  Wirtner,  85  Iowa,  387,  52  N.  W. 
243.) 

In  purchasing  supplies,  accepting  bids  and  awarding  con- 
tracts the  board  of  trustees  is  vested  with  a  discretion  to  be 
exercised  for  the  advantage  of  the  school  district.  (Sec.  509, 
Chap.  76,  Laws  1913;  35  Cyc.  956.)  No  evidence  having  been 
introduced  by  the  defendant  because  of  the  granting  of  a 
nonsuit,  their  evidence  in  this  particular,  of  course,  does  not 
appear.  But,  taking  the  evidence  as  it  i£i,  it  cannot  be  said 
that  the  board  abused  its  discretion  in  purchasing  the  Con- 
nell  Company  piano.  (See  38  L.  R.  A.  (n.  s.)  654,  65&,  657, 
663,  notes;  Lauchkeim  v.  Philadelphia,  15  Pa.  Dist.  Ct.  311.) 
But  the  members  of  the  board  could  see  and  hear  the  piano, 
and  having  seen  and  heard  it,  had  the  right,  which  they  un- 
doubtedly exercised,  to  disagree  with  other  persons  as  to  its 
worth.  The  judgment  was  theirs  to  form  whether  the  Cou- 
ncil piano  was  more  suitable  for  the  school  than  some  other 
piano  and  was  worth  the  price  paid.  {State  ex  rel.  Eaves  v. 
Rickards,  16  Mont.  145,  50  Am.  St.  Rep.  476,  28  L.  R.  A. 
298,  40  Pac.  210;  Clevelcmd  Fire  Alarm  Tel  Co.  v.  Metropoli- 
tan Fire  Commrs.,  55  Barb.  288,  7  Abb.  Pr.  (n.  s.)  49;  Peo- 
ple ex  rel.  Assyrian  Asphalt  Co.  v.  Ken^,  160  111.  655,  43 
N.  E.  760;  Stem  v.  Spokane,  60  Wash.  325,  111  Pac.  231.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  complaint  in  this  action,  omitting  the  formal  parts,  sets 
forth  that  plaintiff  and  defendants  Richards  and  Chinn  con- 

62  Mont.— XO 
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stituted  the  board  of  trustees  of  school  district  No.  2,  Silver 
Bow  county;  that  on  November  14,  1918,  Richards  and  Chinn, 
assuming  to  act  for  the  school  district,  wrongfully  and  cor- 
ruptly entered  into  a  contract  with  defendant  Connell  Com- 
pany for  the  purchase  by  the  district  of  a  piano  and  victrola 
at  the  agreed  price  of  $663.45;  that  the  contract  was  made 
without  a  meeting  of  the.  board  being  held  or  the  contract  au- 
thorized and  without  any  bids  having  been  called  for,  as 
required  by  law ;  that  the  instruments  were  delivered  to  the  dis- 
trict on  November  17 ;  that,  upon  protest  being  made  by  plain- 
tiff, the  board  ordered  that  bids  be  received  and  a  notice 
calling  for  bids  to  be  opened  on  February  15,  1919,  was  pub- 
lished in  one  of  the  Butte  papers;  that  the  defendants 
Richards  and  Chinn,  in  agreeing  to  call  for  bids,  acted  in  bad 
faith  without  any  intention  of  considering  any  bids  which 
might  be  submitted,  and  only  for  the  purpose  of  giving  color 
of  legality  to  their  proceedings,  and  with  the  intention  of 
ratifying  and  confirming  the  illegal  contract  previously  made 
with* the  defendant  Connell  Company;  that  at  the  meeting 
held  on  February  15  two  other  bids  were  received,  each  lower 
than  the  bid  of  the  Connell  Company,  but  that  defendants 
Richards  and  Chinn,  intending  to  defraud  the  district,  ignored 
and  refused  to  consider  the  other  bids  and  arbitrarily  awarded 
the  contract  to  the  defendant  Connell  Company  for  the  sum 
of  $663.45,  and  immediately  ordered  a  warrant  for  that 
amount  to  be  drawn  and  delivered;  that  the  warrant  was 
drawn,  delivered  and  cashed;  that  the  instruments  purchased 
did  not  meet  the  requirements  contained  in  the  published  no- 
tice, but  were  greatly  inferior  in  quality,  and  the  price  paid 
therefor  grossly  excessive.  The  prayer  is  for  the  cancellation 
of  the  contract,  for  the  return  of  the  goods  to  the  seller,  and 
for  the  recovery  of  the  purchase  price,  with  interest,  for  the 
use  of  the  district.  Issues  were  joined  and  the  cause  brought 
on  for  trial.  At  the  conclusion  of  plaintiff's  testimony,  the 
court,  upon  motion  of  defendants^  rendered  and  had  entered  a 
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judgment  dismissing  the  complaint.  From  that  judgment  and 
from  an  order  denying  a  new  trial,  plaintiff  appealed. 

The  right  of  the  plaintiff  to  maintain  the  action  cannot  be 
[1]  questioned.  This  is  a  taxpayer's  suit,  but  the  judgment 
recovered  inures  to  the  benefit  of  the  school  district.  Plaintiff 
could  gain  nothing  from  a  successful  termination  of  the  action 
except  the  benefit  common  to  all  taxpayers  which  would  accrue 
from  preserving  the  public  funds  from  unlawful  dissipation. 
(Independent  School  Dist.  v.  Collins,  15  Idaho,  535,  128  Am. 
St.  Rep.  76,  98  Pac.  857;  14  C.  J.  938.)  It  is  immaterial 
whether  a  school  district  of  this,  state  ifl,  strictly  speaking,  a 
municipal  corporation.  It  is  a  public  corporation,  and  as  such 
may  sue  and  be  sued.  (Sec.  402,  Chap.  76,  Laws  1913.)  It 
[2]  is  the  general  rule  that  in  a  controversy  of  this  character 
relief  must  be  sought  first  from  the  corporate  authorities 
(Brandt  v.  McIntosJi,  47  Mont.  70,  130  Pac.  413),  but,  where 
it  is  made  to  appear  that  the  majority  of  the  governing  board 
acted  fraudulently  in  bringing  about  the  condition  of  which 
complaint  is  made,  it  would  be  idle  to  demand  of  the  members 
constituting  the  majority  that  they  institute  suit  against  them- 
selves and  charge  their  own  delinquency  as  the  ground  for 
recovery  (Oerry  v.  Bismarck  Bank,  19  Mont.  191,  47  Pac. 
810;  McConnell  v.  Combination  M,  &  M.  Co,,  30  Mont.  239, 
104  Am.  St.  Rep.  703,  76  Pac.  194;  Kleinschmidt  v.  American 
[3]  Min.  Co.,  49  Mont.  7,  139  Pac.  785).  Neither  does  it 
alter  the  situation  that  after  the  transaction  in  question  and 
before  the  trial  defendant  Richards  resigned  as  trustee.  His 
personal  liability  is  predicated  upon  his  fraudulent  'disposition 
of  the  public  funds,  and  that  liability  cannot  be  evaded  by  his 
subsequent  resignation. 

Section  5065,  Revised  Codes  of  1907,  provides  that,  as  a 
[4]  condition  precedent  to  the  right  to  rescind  a  contract,  the 
party  seeking  rescission  must  restore  to  the  other  party  every- 
thing of  value  received  under  the  contract  or  offer  restoration. 
This  statute  is  but  declaratory  of  a  rule  in  effect  long  prior 
to  the  enactment  of  our  Codes,  and  it  has  been  held  quite 
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uniformly  that,  where  restoration  has  been  rendered  impossible 
or  impracticable  through  no  fault  of  the  rescinding  party,  he 
may  have  his  relief,  particularly  if  the  court  is  able  to  ac- 
complish the  result  by  its  decree.  (2  Black  on  Rescission, 
sees.  616  and  618.)  Plaintiff  constituted  a  minority  of  the 
board,  and,  as  such,  had  no  more  authority  than  a  stranger 
to  redeliver,  or  offer  to  redeliver,  the  property  to  the  seller. 
He  does  allege  in  his  complaint  that  the  instruments  are  in 
the  school  building  where  they  were  wrongfully  placed  by  the 
seller  and  may  be  restored  by  the  court's  decree.  Under  the 
circumstances,  we  think  ,  thi^  is  a  sufficient  compliance  with 
the  rule,  particularly  in  view  of  the  fact  that  the  property 
was  purchased  without  plaintiff's  consent  and  over  his  protest. 
[6,6]  The  contract  of  November  14,  1918,  was  void  because 
bids  were  not  called  for  as  required  by  law  (sec.  509,  Chap. 
76,  Laws  of  1913),  and  because  the  members,  Richards  and 
Chinn,  acted  as  individuals  and  not  as  a  board  in  a  meeting 
duly   called  for   that   purpose.     (35    Cyc.    902,   903.) 

The  evidence  discloses  the  following  facts:  On  November 
[7]  14,  1918,  Richards  and  Chinn  met  with  an  agent  of  the 
Connell  Company  and  assumed  to  enter  into  a  contract  and 
bind  the  district  to  purchase  from  the  Connell  Company  a 
piano  and  victrola,  some  needles  and  records,  for  $663.45.  The 
instruments  were  delivered  to  the  school  district  on  November 
17  and  a  bill  for  the  purchase  price  presented  three  or  four 
days  later.  There  had  not  been  any  meeting  of  the  board  and 
no  bids  had  been  called  for.  Later  plaintiff  protested  to  the 
other  boai-d  members  and  it  was  then  ordered  by  the  board 
that  bids  he  called  for,  and  notice  was  published  in  a  Butte 
paper.  The  notice  called  for  bids  upon  *'one  high-grade  piano, 
not  to  exceed  $400,  and  one  large  victrola,  not  to  exceed  $225, 
in  value."  On  February  15,  1919,  the  date  mentioned  in 
the  notice,  four  bids  were  submitted.  The  Connell  Company 
offered  a  Harrington  piano  for  $385  and  a  No.  16  victrola  for 
$225.  J.  B.  Barrie  submitted  a  bid  for  a  Wick  piano  at  $325 
and   a  Path6   phonograph   for   $90.     M.    H.    Hall   offered   a 
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victrola  for  $185,  and  Orton  Bros,  offered  five  pianos  at 
prices  ranging  from'  $450  to  $475,  each,  and  one  piano  for 
$290,  and  a  victrola  for  $225,  with  the  statement  that  a  dis- 
count of  $100  would  be  allowed  if  both  instruments  were 
purchased  from  them.  The  evidence  further  discloses  that, 
upon  these  bids  being  read  by  the  clerk  all  of  them  except 
the  Connell  Company's  bid  were  laid  to  one  side;  that  de- 
fendant Richards  immediately  moved  that  the  contract  be 
awarded  to  the  Connell  Company,  but  before  the  motion 
was  acted  upon  there  was  some  discussion  by  a  representative 
of  the  Connell  Company  and  a  representative  of  Orton  Bros. 
At  the  conclusion  of  the  discussion  the  roll  was  called,  and 
defendants  Richards  and  Chinn  voted  in  favor  of  the  motion 
and  plaintiff  against  it.  A  warrant  was  thereupon  drawn  for 
the  purchase  price  and  delivered  to  the  representative  of  the 
Connell  Company,  and  it  is  admitted  that  it  was  received  and 
cashed  by  that  company. 

There  is  evidence  that  neither  Richards  nor  Chinn  gave  any 
consideration  to  the  bids  other  than  the  bid  of  the  Connell 
Company.  Touching  the  character  of  the  property  purchased, 
the  evidence  discloses  that  the  piano  was  about  a  third-grade 
instrument  when  new,  and,  when  new,  was  of  the  reasonable 
value  of  $275  or  thereabouts;  that  in  fact  it  was  a  second- 
hand piano  which  had  been  subjected  to  hard  usage  for  any- 
where from  two  to  five  years;  that  several  of  the  hammers  had 
been  broken  off  and  repaired  in  an  unworkmanlike  manner; 
that  the  keys  were  yellow  with  age;  that  the  strings  were 
badly  rusted  and  had  been  covered  with  japalac  or  some  simi- 
lar substance  to  hide  the  rust;  that  some  of  the  strings  had 
been  broken  and  repaired;  that  under  the  keys  there  had  ac- 
cumulated large  quantities  of  dust,  pins,  burnt  matches,  but- 
tons, carpet  sweepings,  lint,  etc.;  that  at  one  end  a  large  piece 
had  been  broken  out  of  the  case  and  replaced  with  putty  or 
some  other  substance,  and  that  in  its  then  condition  the  in- 
strument was  worth  not  to  exceed  $200;  that  the  victrola 
was  an  old  style  instrument,  a  style  not  then  manufactured; 
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and  that  its  selling  price,  $200,  was  marked  plainly  on  the 
case. 

To  say  the  least  of  it,  this  evidence  established  a  prima 
facie  case  of  fraud.  The  fact  that  the  transaction  had  its 
inception  in  an  illegal  contract,  that  the  instruments  pur- 
chased did  not  measure  up  to  the  requirements  of  the  pub- 
lished notice,  that  the  piano  was  a  cheap,  inferior,  second- 
hand instrument  which  had  been  subjected  to  long,  hard  usage, 
that  the  price  paid  for  it  was  nearly  double  its  fair,  reasonable 
value,  and  that  the  price  paid  for  the  victrola  was  $25  more 
than  the  retail  price,  and  the  fact  that  no  consideration  was 
given  to  the  bids  other  than  the  bid  of  the  Connell  Company, 
cannot  be  reconciled  with  the  theory  that  the  majority  of  the 
board  acted  in  good  faith  and  solely  for  the  best  interests  of 
the  district. 

It  is  urged  by  respondents  that  the  board  was  vested  with 
[8]  a  wide  discretion  in  awarding  the  contract,  and  this 
may  be  conceded  to  be  the  general  rule.  (35  Cyc.  956.)  Dis- 
cretion, as  applied  to  public  functionaries,  however,  means  the 
power  or  right  to  act  officially  according  to  what  appears  just 
and  proper.  (3  Words  and  Phrases,  First  Series,  2096.)  It 
means  "deliberate  judgment"  (2  Words  and  Phrases,  First 
and  Second  Series,  64),  and  it  is  a  contradiction  of  terms  to 
say  in  this  instance  that  the  majority,  acting  as  the  board, 
exercised  discretion,  but  were  prompted  by  a  fraudulent  pur- 
pose. Fraud  and  discretion  do  not  exist  in  the  same  place 
at  the  same  time. 

The  motion  made  by  the  defendants  at  the  conclusion  of 
[9]  plaintiff's  case  is  designated  a  motion  for  nonsuit.  Such 
a  proceeding  is  unknown  to  the  equity  practice.  It  had  the 
effect,  however,  of  a  submission  of  the  entire  controversy  for 
final  judgment  {Streicher  v.  Murray,  36  Mont.  45,  92  Pac. 
36)  and  presupposed  that  the  defendants  had  no  evidence  to 
offer  or  that  they  elected  to  stand  upon  the  case  presented 
by  the  plaintiff  {Stevens  v.  Trafton,  36  Mont.  520,  93  Pac. 
810). 
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No  good  cause  appearing  for  ordering  a  new  trial,  the  judg- 
ment and  order  are  reversed  and  the  cause  is  remanded  to  the 
district  court,  with  directions  to  enter  the  proper  judgment  in 
favor  of  the  plaintiflf. 

Reversed. 

Mr.  Chief  Justice  Brantlt  and  Associate  Justices  Eet- 
NoiiDS,  Cooper  and  Galen  concur. 

Behearing  denied  March  6,  1922. 


SCHOOL  DISTRICT  No.  1,  Appellant,  v.  POWERS  bt  al.. 

Respondents. 

(No.  4,611.) 
(Submitted  January  9,  1922.    Decided  January  23,  1922.) 

[204  Pac.  598.] 

Eminent     Domain  —  Abandonment     of     Proceedings  —  When 

* 

Proper. 

Eminent  Domain — Title  Passes,  When. 

1.  Title  to  land  condemned  for  a  public  use  does  not  pass  until  pay- 
ment is  made  or  tendered. 

Same — School    Districts — Abandonment    of    Proceedings    After    Judgment 
Fixing  Compensation. 

2.  A  public  corporation,  such  as  a  school  district,  may  abandon  con- 
demnation proceedings  after  judgment  on  appeal  from  the  award  of 
the  board  of  appraisers,  where  defendant  land  owners  had  suffered 
neither  inconvenience  nor  damage  by  reason  of  the  institution  of  the 
proceedings  beyond  the  costs  legally  incurred  by  them. 

Appeals  from  District   Court,  Silver  Bow   County;  Edwin 
M.  Lamb,  Judge. 


1.  The  question  as  to  when  title  passes  in  eminent  domain  proceed- 
ings is  discussed  in  a  note  in  16  L.  B.  A.  (n.  s.)  537. 

2.  At  what  stage  eminent  domain  proceedings  may  be  discontinued, 
see  notes  in  Ann.  Cas.  1913E,  1062;  Ann.  Cas.  1916B,  1174:  Ant^.  cas. 
1918D,  948;  28  L.  B.  A.  (n.  8.)  91;  L.  B.  A.  1916C,  644. 
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FROCEEDiNas  by  School  District  No.  1,  Silver  Bow  Cotiiity, 
agaiiLst  John  Powers  and  another  to  condemn  land  for  school 
purposes.  From  a  judgment  in  favor  of  defendants  and  from 
an  order  denying  plaintiff's  motion  to  dismiss  the  proceeding 
plaintiff  appeals.     Reversed. 

JIfr.  N.  A.  Botering,  Mr.  F.  L.  B^y  and  Mr.  A.  C.  Mc- 
Daniel,  for  Appellant,  submitted  a  brief ;  Mr.  George  Bourquin 
argued  the  cause  orally. 

Has  the  plaintiff  the  right  to  abandon  the  proceedings  f 
We  believe  it  has  at  any  time  before  the  actual  payment  of 
compensation  for  the  property  condemned.  (See  Lewis  on 
Eminent  Domain,  sees.  656,  657.) 

The  California  statutes  on  this  matter  are  the  same  as  the 
Montana  statutes.  The  supreme  court  held  to  the  view  we  en- 
tertain in  the  case  of  Pool  v.  Builer,  141  Cal.  46,  74  Pac.  444. 
This  is  a  construction  by  the  supreme  court  of  the  state  from 
which  the  Montana  Codes  were  adopted.  This  construction 
should  be  controlling,  as  there  appears  no  good  reason  why  a 
different  construction  in  this  state  should  be  made.  Though 
this  decision  was  rendered  after  the  adoption  of  the  Montana 
Codes  in  1895,  yet  the  ruling  should  be  considered  a  part  of 
the  law  of  Montana,  for  the  reason  that  the  Supreme  Court  of 
California  in  the  earlier  cases  of  Fox  v.  'Western  Pacific  B. 
Co.,  31  Cal.  538,  decided  January,  1867,  Larnb  v.  Schottler, 
54  Cal.  319,  decided  January,  1880,  and  Bensley  v.  Mffunlain 
Lake  Water  Co.,  13  Cal.  306,  73  Am.  Dec.  575,  decided  April, 
1859,  held  to  the  same  effect.  These  cases  further  hold  that 
the  plaintiff  is  under  no  obligation  to  take  the  property,  if 
the  terms,  when  ascertained,  are  not  satisfactory.  (See,  also, 
State  ex  rel.  Moore  v.  Superior  Court,  100  Wash.  481,  171 
;  Manion  v.  Louisville,  St.  L.  &  T.  By.  Co.,  90  Ky. 
.  W.  532.) 

e  of  Denver  &  N.  0.  B.  Co.  v.  Lambom,  8  Colo.  380, 
3,  goes  into  the  subject  more  fully  than  any  case  we 
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have  found.  The  entire  opinion  deals  with  abandonment,  and 
makes  one  point,  not  covered  in  the  other  cases  cited,  that 
the  general  statute  on  dismissal  of  actions  does  not  apply  to 
condemnation  proceedings.  (See,  also,  the  following:  Corbin 
V.  Cedar  Rapids  etc,  Ry,  Co.,  66  Iowa,  73,  23  N.  W.  270; 
Louisville,  N,  0.  &  T.  R,  Co,  v.  Ryan,  64  Miss.  399,  8  South. 
173 ;  Stevens  v.  Borough  of  Danbury,  53  Conn.  9,  •  22  Atl. 
1071;  Blackskvre  v.  Atchison,  T,  &  S.  F,  Ry,  Co.,  13  Kan. 
514;  Florida,  C,  &  P,  R,  Co,  v.  Bear,  43  Pla.  319,  ai  South. 
287 ;  CJumdler  v.  Morey,  195  111.  596,  63  N.  E.  512 ;  Atchison, 
T.  &  8.  F,  Ry,  Co.  v.  WHson,  66  Kan.  233,  69  Pac.  342; 
District  of  Columbia  v.  Hess,  35  App.  D.  C.  38;  Speer  v. 
Monongahela  R.  Co.,  255  Pa.  211,  99  Atl.  810;  Kanakanui  v. 
United  States,  244  Fed.  923,  157  C.  C.  A.  273;  Georgia  Ry. 
&  %P.  Co.  V.  Mooney,  147  Ga.  212,  93  S.  E.  206 ;  Portland  & 
0.  C,  Ry.  Co.  V.  McGrath,  88  Or.  346,  171  Pac.  1181.) 

Messrs.  Binnard  (6  Rodger,  for  Respondents,  submitted  a 
brief;  Mr.  Joseph  Binnard  argued  the  cause  orally. 

We  submit  that  the  question  as  to  the  precise  time  in  which 
an  abandonment  may  be  effected  depends  entirely  upon  the 
constitutional  and  statutory  provisions  of  the  respective  state. 
These  differ  so  greatly  concerning  this  branch  of  the  law 
that  a  decision  from  one  state  is  scarcely  of  -  any  assistance  as 
a  precedent  in  another.  In  jurisdictions  where  the  common 
law  prevails  we  find  very  little  comfort  in  attempting  to 
harmonize  the  decisions  with  those  of  the  Code  states.  In 
the  state  of  Idaho,  where  the  statutory  provisions  are  in  all 
essential  particulars  the  same  as  our  own,  the  question  now 
under  consideration  was  presented  in  the  case  of  the  Big 
Lost  River  Irr.  Co.  v.  Davidson,  21  Idaho,  160,  121  Pac.  88, 
where  the  court  held  that  the  proceeding  could  not  be  aban- 
doned as  is  sought  to  be  done  in  this  case. 

In  the  case  of  Cunningham  v.  Memphis  R.  Terminal  Co., 
126  Tenn.  343,  Ann.  Cas.  1913E,  1061,  149  S.  W.  103,  the 
court  says:  **We  therefore  fix  the  date  at  which  a  nonsuit  may 
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be  taken  in  a  condemnation  case  in  this  state  at  the  time 
when  the  case  has  been  finally  submitted  to  the  jury  on  a  trial 
in  the  circuit  court  before  the  court  and  jury,  and  before  the 
jury  has  retired  to  consider  of  its  verdict."  The  rule  in 
Kentucky  is,  if  a  person  or  corporation  seeking  to  condemn 
land  is  dissatisfied  with  the  assessment,  they  must  discontinue 
before  it  has  been  confirmed.  {Duncan  v.  Mayor  of  Louisville, 
8  Bush  (Ky.),  98.) 

When  public  officers,  proceeding  under  a  statute  to  condemn 
land  for  public  use,  have  the  value  of  the  land  and  the  amount 
of  damages  appraised,  if  this  report  is  confirmed  by  the  court 
they  cannot  discontinue  the  proceedings  without  the  consent 
of  the  land  owner,  but  must  proceed  to  make  compensation. 
{In  Matter  of  Water  Commissioners  of  Jersey  City,  31  N.  J.  L. 
72,  86  Am.  Dec.  199,  and  note ;  In  re  Palisades  Interstate  Bank 
V.  Haverstraw  C.  R.  S.  Co.,  216  N.  Y.  104,  L.  R.  A.  1916C, 
641-644,  110  N.  E.  260.) 

In  Louisiana  it  is  held  that  the  confirmation  of  the  award 
vests  the  rights  of  the  parties  and  precludes  discontinuance. 
{In  re  New  Orleans,  4  Rob.  (La.)  357;  In  re  New  Orleans, 
20  La.  Ann.  497.)  In  Maine  it  is  also  held  there  can  be  no 
discontinuance  after  confirmation  of  the  award.  {Furbish  v. 
Kennebec  County  Commrs,,  93  Me.  117,  44  Atl.  364.) 

In  New  York  it  has  been  held  by  a  long  line  of  cases  that 
the  right  to  discontinue  exists  until  the  confirmation  of  the 
award,  but  not  afterward.  {Matter  of  Washington  Park 
Commrs.,  56  N.  Y.  144;  Matter  of  Rhinebeck  etc.  R.  Co.,  67 
N.  Y.  242;  affirming,  8  Hun,  34;  Matter  of  Board  of  Educa- 
tion, 59  App.  Div.  258,  69  N.  Y.  Supp.  572 ;  In  re  Mt.  Vernon 
Ave.,  New  York,  127  App.  Div.  650,  111  N.  Y.  Supp.  895; 
affirmed,  193  N.  Y.  658,  87  N.  E.  1123 ;  People  v.  Morris,  143 
App.  Div.  293,  128  N.  Y.  Supp.  74.) 

In  Wisconsin  it  is  held  that  the  judgment  in  condemnation 
proceedings  fixes  all  the  rights  of  the  parties  and  after  judg- 
ment there  can  be  no  discontinuance.  {State  v.  Mills,  29  Wis. 
322;  Milwaukee  etc.  R.  Co.  v.  Stolze,  101  Wis.  91,  76  N.  W. 
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1113;  Spragu^  v.  Northern  Pac,  Ry,  Co.,  122  Wis.  509,  106 
Am.  St.  Rep.  997,  100  N.  W.  842;  Jeffery  v.  Chicago  etc.  R. 
Co.,  138  Wis.  1,  119  N.  W.  879.  See,  also,  Weiser  Valley  Land 
&  V^ater  Co.  v.  Ryan,  190  Fed.  417,  111  C.  C.  A.  221.) 

MB.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

On  the  seventh  day  of  September,  1918,  the  plaintiff,  the 
board  of  school  trustees  of  school  district  No.  1  of  Silver 
Bow  county,  passed  a  resolution  reciting  that  it  was  necessary 
to  condemn  lot  3  in  block  70  of  the  Butte  town  site  for  school 
purposes.  Upon  the  resolution  this  proceeding  was  instituted 
in  the  district  court  of  Silver  Bow  county.  The  defendant 
Powers  owns  the  fee,  and  on  the  date  of  the  commencement  of 
this  proceeding  Downing  held  a  lease  on  the  real  estate  run- 
ning to  May  1,  1920.  The  issues  were  made  up  by  the 
complaint,  the  separate  answers  of  each  of  the  defendants,  and 
replies  thereto.  On  January  25  following  appraisers  appointed 
by  the  court  returned  reports  estimating  the  interest  of 
Powers  to  be  of  the  value  of  $14,500,  and  that  of  Downing  in 
the  sum  of  $2,750.  From  these  awards  plaintiff  appealed  to 
the  district  court,  where,  upon  a  trial  by  court  and  jury,  the 
awards  were  increased  from  $14,500  to  $18,500,  and  from 
$2,750  to  $4,000,  respectively.  Judgments  were  entered  upon 
these  verdicts  on  April  12,  1912.  Motions-  for  new  trials  were 
thereafter  made  and  by  the  court  denied. 

By  resolution  passed  by  the  ^  plaintiff  board  on  September 
30,  1919,  it  elected  to  abandon  the  proceedings  altogether  and 
to  relinquish  **any  and  all  claims  it  might  have  against  either 
or  both  of  the  defendants  for  or  on  account  of  the  condemna- 
tion proceedings."  Pursuant  to  the  resolution,  the  plaintiff, 
on  October  25,  1919,  moved  to  dismiss  the  proceeding  in  its 
entirety.  This  motion  the  court  also  denied,  and  plaintiff 
appeals  to  this  court  for  a  vindication  of  its  right  to  aban- 
don the  project  and  dismiss  the  proceeding.  If  the  plaintiff 
is  correct  in  its  contention,  we  are  absolved  from  a  consid- 
eration of  the  appeal  upon  its  merits. 
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Plaintiff  is  a  public  institution,  and,  in  seeking  to  subject 
the  property  of  the  defendants  to  school  purposes,  is  serving 
the  people  at  large  within  the  confines  of  the  school  district. 
Preliminarily  we  may  inquire  what,  if  any,  changes  the  pro- 
ceedings have  wrought  in  the  situation  of  the  parties  or  the 
condition  of  the  property.  The  record  fails  to  disclose  any 
transfer  of  title  or  disturbance  of  possession.  The  plaintiff 
has  made  no  deposit  of  money  and  has  refused  to  satisfy  the 
judgments.  Defendants  have  suffered  neither  inconvenience 
nor  damage  by  reason  of  the  institution  or  prosecution  of  the 
proceedings,  at  least  beyond  the  costs  legally  incurred  in  their 
defense.  No  contract  was  ever  made  between  the  parties.  The 
proceeding  is  in  the  nature  of  an  inquest  upon  the  part  of  the 
board  for  the  purpose  of  ascertaining  the  benefits  or  losses 
which  will  accrue  to  the  owners  by  reason  of  the  proposed 
taking.  What  are  the  judgments  returned!  The  following 
language  will  be  found  in  each  of  them:  ''That  the  plaintiff 
pay  as  compensation  to  [naming  him]  the  person  entitled 
thereto  the  amount  ascertained  by  said  verdict  [specifying  the 
amount]  together  with  his  costs/' 

The  board,  in  virtue  of  its  right  of  eminent  domain  granted 
by  the  Constitution,  is  authorized,  upon  making  just  compensa- 
tion therefor,  to  take  the  property  for  public  purposes.  The 
amount  to  be  paid  must  be  just,  not  merely  to  the  individual 
whose  property  is  taken,  but  to  the  public  which  is  to  pay  for 
it.  Section  14  of  Article  III  of  our  Constitution  provides 
that:  ''Private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation  having  been  first  made 
to  or  paid  into  court  for  the  owner.''  Indeed,  it  seems  gener- 
ally to  have  been  held,  where  the  constitutional  provision  is 
[1, 2]  simply  that  private  property  shall  not  be  taken  without 
compensation,  as  ours  does,  that  title  to  the  land  does  not 
pass  until  actual  payment  or  tender  of  compensation.  (Note, 
16  L.  R.  A.  (n.  s.)  538.)  The  inspection  of  the  property  and 
the  appraisal  of  the  damages  are  merely  preliminary  steps  to 
ascertain  the  terms  upon  which  the  property  can  be  taken  for 
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the  purpose  desired,  if  the  board  shall  eventually  see  fit  to  use 
it  for  school  purposes.  If  it  is  accepted  and  the  board  con- 
cludes to  take  it,  that  acceptance  and  that  taking  is  consum- 
mated only  by  a  payment  or  deposit  of  the  money  for  the 
use  of  the  owner  as  finally  awarded.  {Baltimore  etc.  Ry,  Co, 
V.  Nesbit,  10  How.  (U.  S.)  395,  13  L.  Ed.  469  [see,  also, 
Rose's  U.  S.  Notes].)  The  effect  of  the  ruling  of  the  trial 
court,  if  carried  out,  would  be  to  give  the  defendants  the 
money  of  the  school  district  for  property  it  had  not  actually 
taken,  and  upon  which  it  had  not  in  fact  entered  for  that 
purpose,  merely  because  the  legal  formalities  looking  to  its 
taking  had  been  carried  to  judgment.  As  is  said  by  the 
supreme  court  of  Washington  in  State  ex  rel,  Struntz  v.  Spo- 
kane  County,  85  Wash.  187,  147  Pac.  879:  ''We  know  of  no 
i*ule  of  law  that  compels  a  party  seeking  to  condemn  land  for 
public  use  to  proceed  with  the  appropriation  when  in  its 
judgment  the  price  to  be  paid  is  exorbitant.  The  cost  of  con- 
struction and  other  necessary  expenses  are  questions  which 
necessarily  must  be  taken  into  consideration  by  the  board  of 
county  commiiSsioners  before  it  can  determine  whether  the 
financial  condition  of  the  county  treasury  or  the  funds  avail- 
able for  such  purposes  warrant  the  construction  of  a  pro- 
posed county  highway,  and  it  is  because  of  this  that  such  a 
board  is  vested  with  a  discretion  to  determine  whether  or  not 
it  will  proceed — a  discretion  which  cannot  be  properly  exer- 
cised until  it  has  been  definitely,  or  at  least  approximately, 
ascertained  what  the  total  cost  will  be.  Since  the  courts  exer- 
cise  judicial  powers  only,  it  follows  that  this  discretion,  which 
is  of  a  legislative  character,  cannot  be  controlled  by  the 
courts."  Numerous  authorities  in  support  of  the  doctrine  an- 
nounced, including  Lewis  on  Eminent  Domain,  sections  656, 
955,  1  Elliott  on  Roads  and  Streets,  section  307,  and  Dillon 
on  Municipal  Corporations  (fifth  edition),  section  1044,  are 
cited  in  the  opinion;  and  while  the  issue  involved  the  con- 
demnation of  a  county  road,  the  principle  announced  is  just 
as  applicable  to  the  present  situation. 
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In  the  second  edition  of  Nichols  on  Eminent  Domain,  section 
417,  page  1099,  the  following  is  to  be  found:  "In  the  states 
in  which  condemnation  is  effected  by  judicial  proceedings  it  is 
almost  universally  held  that  the  mere  fact  that  compensation 
has  been  assessed  does  not  prevent  a  discontinuance  of  the  pro- 
ceedings. In  fact,  one  of  the  strongest  arguments  in  favor  of 
this  method  of  exercising  the  power  of  eminent  domain  is 
that  public  policy  requires  the  cost  of  a  public  improvement 
to  be  ascertained  before  it  can  be  finally  determined  that  it 
is  advisable  to  undertake  the  work,  and  that  this  cannot  be 
done  until  the  compensation  for  the  land  has  been  finally  as- 
sessed by  the  jury  or  other  tribunal  required  by  the  constitu- 
tion or  statutes.  The  award  in  such  states  is  merely  an  offer 
which  the  public  agency  contemplating  the  work  may  accept  or 
decline  as  it  sees  fit." 

The  district  court,  in  denying  the  plaintiff's  motion  to  dis- 
miss the  proceeding,  was  wrong.  The  order  appealed  from  is 
reversed,  with  directions  to  sustain  the  motion  to  dismiss. 

Beuersed. 

Mb.  Chief  Justice  Bbantly  and  Associate  Justices  Rey- 
nolds, HoLLOWAY  and  Gai^en  concur. 

Rehearing  denied  March  6,  1922. 
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STATE,  Appellant,  v.  CARMICHAEL,  Respondent. 

(No.  4,913.) 
(Submitted  January  10,  1922.    Decided  January  23,  1922.) 

[204  Pac.  362.] 

Criminal  Law — New  Trial — Record  on  Appeal — Insufficiency — 
Dismissal. 

Criminal  Law — New  Trial — Affidavits — Bill  of  Exceptiona — ^Becord  on  An- 
peal — Insufficiency. 

1.  On  appeal  by  the  state  in  a  criminal  cause  from  an  order  grant- 
ing defendant  a  new  trial,  the  affidavits  used  on  the  motion  must, 
under  section  9347,  Eevised  Codes  of  1907,  be  incorporated  in  a  bill 
of  exceptions;  if  not  so  presented,  the  supreme  court  is  without  juris- 
diction to  review  the  order. 

Same — Error  in  Instructions — Bill  of  Exceptions  Required. 

2.  Under  section  9271,  Bevised  Codes  of  1907,  errors  in  giving  or 
refusing  instructions  cannot  be  reviewed  on  appeal  unless  they,  with 
the  proceedings  had  at  the  settlement  thereof,  are  incorporated  in  a 
bill  of  exceptions,  even  though  they  constitute  a  part  of  the  judgment- 
roll  or  technical  record,  section  9345  providing  otherwise,  having  been 
superseded  by  section  9271. 

Appeal  from  District  Court,  Garfield  County;  Boy  E.  Ayers, 
Judge. 

Hebschel  Carmichael  was  convicted  of  crime,  and  from 
an  order  granting  him  a  new  trial  tlie  State  appeals.  Dis- 
missed. 

Mr.  Wellington  D,  Rankvn,  Attorney  General,  Mr.  John  J. 
Cavan,  County  Attorney,  and  Mr.  Sharpless  Walker,  for  Ap- 
pellant, submitted  a  brief  and  one  in  reply  to  that  of  Re- 
spondent; Mr.  L.  A.  Foot,  Assistant  Attorney  General,  argued 
the  cause  orally. 

Mr.  E.  E.  Enterline,  Mr,  J.  C.  Huntoon  and  Mr.  Arthur 
M.  Hengee,  for  Respondent,  submitted  a  brief  j  Mr.  Enterline 
argued  the  cause  orally. 
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MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  state  undertook  to  appeal  from  an  order  granting  the 
defendant  a  new  trial,  but  failed  to  have  the  proper  record 
prepared,  and  a  motion  to  dismiss  the  appeal  has  been  inter- 
posed. 

The  motion  for  a  new  trial  was  presented  to  the  lower  court 
[1]  upon  a  bill  of  exceptions  and  upon  numerous  affidavits 
relating  principally  to  alleged  misconduct  on  the  part  of  one 
of  the  jurors.  After  the  motion  was  granted,  the  state  gave 
notice  of  appeal,  but  failed  to  have  the  affidavits  incorporated 
in  a  bill  of  exceptions,  and  defendant  insists  that  the  order 
cannot  be  reviewed  for  the  reason  that  this  court  does  not 
have  before  it  the  record  upon  which  the  order  was  made. 

The  state  relies  upon  the  provisions  of  section  9345,  Revised 
Codes,  but  unfortunately  for  it  that  section  was  superseded 
completely  long  prior  to  the  time  when  this  cause  of  action 
arose.  Sections  9339  to  9345,  inclusive,  were  enacted  in  1895, 
and  constitute,  respectively,  sections  2170  to  2176  of  Penal 
Code  of  1895.  Section  2176,  Penal  Code  (sec.  9345,  Rev. 
Codes)  contained  two  distinct  provisions,  each  relating  to  ap- 
pellate procedure  in  criminal  cases.  The  second  one  was  to 
the  effect  that  any  of  the  orders  enumerated  in  sections  2172 
and  2173,  Penal  Code  (sees.  9341  and  9342,  Rev.  Codes) 
might  be  reviewed  on  appeal  without  a  bill  of  exceptions,  and 
among  the  orders  mentioned  was  an  order  granting  or  re- 
fusing a  motion  for  a  new  trial. 

In  1903  the  legislature  enacted  Chapter  34,  Laws  of  1903, 
the  purpose  of  which  was  to  require  all  matters,  not  a  part 
of  the  technical  record  as  defined  in  section  9376,  to  be  pre- 
sented on  appeal  by  bill  of  exceptions.  That  Chapter  was 
carried  forward  into  the  Codes  of  1907  as  sections  9346  and 
9347.  The  meaning  of  section  9347  is  too  plain  to  admit  of 
doubt.  The  language  is:  **The  only  method  of  preserving  for 
review  by  the  supreme  court  on  appeal,  any  proceeding,  evi- 
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dence  or  matter  not  designated  by  the  Penal  Code  as  part  of 
the  record  on  appeal  without  a  bill  of  exceptions,  shall  be  by 
bill  of  exceptions."  Then  follows  a  specific  enumeration  of 
the  matters  which  ''must  be  included  in  such  a  bill  if  the 
party  aggrieved  would  have  them  reviewed,"  among  which  are 
"motions  for  new  trials,  together  with  the  matters  in  support 
thereof,  including  affidavits  used  thereon."  The  matters 
enumerated  are  the  identical  matters  mentioned  in  sections 
2172  (9341)  and  2173  (9342),  so  that  there  cannot  be  any 
contention  made  that  section  9347  was  intended  to  supplement 
section  2176  (9345) ;  on  the  contrary,  by  the  enactment  of 
Chapter  34  above,  the  last  provision  of  section  2176,  Penal 
Code,  was  superseded  entirely.  Any  other  construction  of  the 
Act  would  render  the  language  of  section  9347  meaningless. 

The  first  provision  of  section  2176,  Penal  Code,  was  to  the 
[2]  effect  that  the  instructions  given  and  refused  might  be 
reviewed  without  a  bill  of  exceptions,  but  that  provision  like- 
wise  was  superseded.  By  Chapter  82,  Laws  of  1907,  the  in- 
structions with  the  proceedings  had  at  the  settlement  thereof 
must  be  incorporated  in  a  bill  of  exceptions,  even  though  the 
instructions  constitute  a  part  of  the  judgment-roll  or  technical 
record,  and,  if  not  so  incorporated,  any  errors  in  giving  or 
refusing  instructions  cannot  be  reviewed  by  the  supreme  court 
on  appeal.  Chapter  82  above  (sec.  9271,  Rev.  Codes)  was  also 
enacted  prior  to  the  revision  of  1907,  and  the  effect  of  the 
two  statutes  just  considered  was  to  eliminate  completely  every- 
thing contained  in  section  2176,  Penal  Code,  although  through 
an  error  of  the  compiler  that  section  was  reproduced  in  the 
Revised  Codes  as  though  it  was  in.  full  force  and  effect. 

Our  conclusion  is  in  harmony  with  the  views  heretofore  ex- 
pressed in  State  v.  Stickney,  29  Mont.  523,  75  Pac.  201 ,  State 
V.  Kremer,  34  Mont.  6,  85  Pac.  736,  and  State  v.  Libby  Yards 
Co.,  58  Mont.  444,  193  Pac.  394. 

Chapter  225,  Laws  of  1921,  did  not  become  effective  until 
after  the  proceedings  in  this  action  had  been  taken,  and  its   . 
provisions  have  no  application  here. 

62  Mont. — 11 
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The  record  before  us  docs  not  present  the  matters  and 
things  which  were  before  the  lower  court,  and  for  this  reason 
we  are  not  in  a  position  to  review  the  order  granting  a  new 
trial. 

The  motion  is  sustained  and  the  appeal  is  dismissed. 

Dismissed. 

Mb.  Chief  Justice  Brantly  and  Associate  Justices  Eey- 
NOLDS,  CooPEB  and  Galen  concur. 


LINGQUIST,  AppellaiNt,  v.  SEIBOLD,  Admb.,  Ebspondent. 

(No.   4,412.) 
(Submitted  June  7,  1921.     Decided  June  27,  1921.) 

[199  Pac.  709.] 

Appeal  and  Error — Briefs — Specifications — Waiver — Evidence 
— ExdiLsion — Harmless  Error — Trial — Instructions. 

Appeal  and  Error — Briefs — Specifications  of  Error  not  Argued,  Deemed 
Abandoned. 

1.  Specifications  of  error  not  argued  in  appellant's  brief  wiU  be 
deemed  abandoned. 

Same — Overruling  of  Objections  to  Evasive  or  ImmateHal  Testimony  not 
Reversible  Error. 

2.  Where  answers  to  questions  objected  to  were  evasive,  immaterial 
and  of  no  importance,  overruling  of  the  objections  thereto  did  not 
constitute  reversible  error. 

Same — Evidence — Answer  Stricken  from  Record — Refusal  to  Exclude  Ques- 
tion Harmless. 

3.  An  answer  stricken  from  the  record  was  presumptively  disregarded 
by  the  jury,  and  therefore  refusal  to  exclude  the  question  was  harm- 
less. 

Trial — Issues — Instructions   to  Find  for  Plaintiff  in  Specified   Amounts — 
When  Refusal  Proper. 

4.  Wlure  a  plaintiff's  right  to  recover  in  any  event  was  in  issue 
under  the  pleadings  and  proof,  offered  instructions  to  find  for  him 
for  specified  amounts  were  properly  refused. 

Same — Offered  Instructions — ^When   Refusal   Proper. 

5.  Refusal  of  an  offered  instruction  substantially  covered  by  instruc 
tions  given  was  not  error,  *  . 


62  Mont.]  Lmoi^uiST  t;.  Seibold.  ^  163 

[62  Mont.  162.] 

Same — Instructions — Extent  of  Duty  of  Court. 

6.  No  particular  language  is  required  of  the  court  in  instructing  the 
jury  on  the  law  of  the  case,  and  no  greater  duty  is  imposed  in  that 
regard  than  that  the  jury  be  instructed  as  fully  and  fairly  as  the 
pleadings  and  evidence  demand. 

Appeal  from  District  Court,  Lems  and  Clark  Count^f;  W.  H. 
Poorman,  Judge. 

Action  by  F.  W.  Lingquist  against  J.  W.  Seibold,  admin- 
istrator  of  John  W.  O'Neill,  deceased.  Verdict  for  defendant, 
and,  from  an  order  denying  a  new  trial,  plaintiff  appeals. 
AfSrmed. 

Mr.  Henry  C.  Smith,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr,  Odell  W.  McCormell,  for  Respondent,  submitted  a 
brief. 

MR  COMMISSIONER  SPENCER  prepared  the  opinion  for 
the  court. 

For  a  first  cause  of  action  the  plaintiff  herein  claims  dam- 
ages in  the  sum  of  $3,000,  pursuant  to  the  terms  of  a  contract 
entered  into  between  plaintiff  and  decedent  on  March  14,  1912, 
whereby  the  decedent  agreed,  among  other  things,  to  pay  to 
the  plaintiff  one-half  of  the  difference  between  the  agreed 
selling  price  of  decedent's  land,  or  $12,000,  and  the  amount 
of  a  mortgage  against  the  land  for  $6,000  if  the  plaintiff 
should  effectuate  sale  of  decedent's  land  according  to  the 
terms  of  their  contract.  Plaintiff  alleges  that  in  accordance 
with  the  terms  of  said  contract  he  procured  a  purchaser  who 
was  ready,  able  and  willing  to  buy  at  the  stipulated  price 
per  acre,  but  that  the  decedent,  for  the  purpose  of  preventing 
the  sale,  knowingly  and  intentionally  absented  and  secreted 
himself  from  his  ranch,  and  by  reason  thereof  the  prospective 
purchaser  was  unable  to  consummate  the  deal. 

A  second  cause  of  action  is  based  upon  a  quantum  meruit 
alleging  $3,000  as  a  reasonable  value  of  the  services  of  plain- 
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tiff  in  behalf  of  decedent  between  Marcb  10  and  March  14, 
1915,  in  procuring  a  purchaser  for  the  lands  of  the  decedent. 

The  answer  puts  in  issue  all  of  the  material  allegations  of 
the  complaint  except  the  contract  between  plaintiff  and  de- 
cedent. Trial  was  had  to  a  jury ;  verdict  was  in  favor  of  de- 
fendant; motion  for  a  new  trial  was  denied;  and  this  appeal 
is  from  the  order  denying  the  motion. 

Appellant  assigns  nineteen  specifications  of  error.  In  his 
[1]  brief,  however,  those  numbered  11  to  18,  inclusive,  are 
not  argued,  and  are  therefore  deemed  abandoned  and  only 
the  first  ten  require  consideration.  Of  these,  the  first  four 
predicate  error  in  permitting  counsel  for  decedent  to  inter- 
rogate plaintiff  and  decedent  with  regard  to  certain  transac- 
tions leading  up  to  the  execution  of  the  contract  of  sale,  but 
[2,S]  it  is  sufficient  to  say  that  in  each  instance  the  answer 
of  the  witness  was  evasive,  immaterial  and  of  no  importance, 
or  was  given  without  objection,  save  and  except  the  response 
•of  the  decedent  to  the  following  interrogatory:  "How  did  you 
happen  to  put"  your  name  to  this  contract  1"  which  was 
stricken  from  the  record  by  the  court,  and  presumptively  dis- 
regarded by  the  jury.  We  think  these  assignments  are  with- 
out merit. 

Specifications  numbered  5  to  9,  inclusive,  predicate  error 
[4]  on  the  refusal  of  the  court  to  instruct  the  jury  to  find 
for  the  plaintiff,  those  numbered  6,  7,  8  and  9  each  requiring 
finding  in  favor  of  plaintiff  for  a  different  amount.  Each  of 
these  proposed  instructions,  if  given,  would  have  had  the 
effect  of  a  directed  verdict  for  the  plaintiff.  Both  the  plead- 
ings and  the  proof  put  in  issue  the  right  of  the  plaintiff  to 
recover  in  any  event,  which  question,  being  for  the  jury,  pre- 
cluded the  court  from  directing  a  verdict,  and  hence  the  rul- 
ing of  the  court  was  correct  in  refusing  to  give  the  offered 
instructions. 

Specification  No.  10  assigns  error  in  the  refusal  of  the  court 
to  give  the  following  instruction:  "Und^r  the  terms  of  the  con- 
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tract  between  the  parties,  it  was  incumbent  upon  Lingquist 

to  find  a  purchaser  for  the  ranch  who  was  able,  ready,  and 

• 

willing  to  buy  it  in  accordance  with  the  terms  of  the  contract 
between  Lingquist  and  O'Neill,  and  Lingquist  had  up  to  and 
including  March  14,  1915,  to  find  such  purchaser.  In  addition 
to  this  it  was  incumbent  upon  Lingquist  to  notify  O'Neill 
that  he  had  found  such  purchaser,  and  give  him  an  oppor- 
tunity to  carry  out  his  part  of  the  contract;  but  this  notice 
need  not  necessarily  be  a  personal  notice.  If  you  find  that 
Lingquist  procured  such  a  purchaser  as  I  have  described, 
within  the  time  as  I  have  given  it  to  you,  that  he  went  in 
good  faith  to  O'Neill's  residence  and  could  not  find  him,  and 
afterwards,  and  at  any  time  on  or  before  March  14,  1915, 
deposited  in  the  postoffice  at  Helena,  directed  to  O'Neill  at 
East  Helena,  with  postage  duly  paid,  a  written  notice  that 
he  had  found  a  purchaser  and  a  writtec  notice  from  Hanson 
that  be  was  ready  and  willing  to  buy  the  ranch  on  the  terms 
mentioned  in  the  contract  between  Lingquist  and  O'Neill,  then 
Lingquist  did  all  he  was  called  upon  to  do,  and  is  entitled  to 
a  verdict  at  your  hands:" 

This  proposed  instruction  meets  with  our  approval  and  we 
think  is  a  fair  statement  of  what  was  required  of  plaintiff 
to  justify  a  verdict  at  the  hands  of  the  jury,  but  we  think 
[6]  the  court  covered  substantially  all  of  the  matters  therein 
by  other  instructions  given  and  that  no  error  can  be  predi- 
cated upon  its  refusal. 

No  particular  language  is  required  of  the  court  in  instruct- 
[6]  ing  the  jury  upon  the  law  of  the  case,  and  no  greater 
duty  is  imposed  upon  the  court  in  that  regard  than  that  the 
jury  be  instructed  as  fully  and  fairly  as  the  pleadings  and 
evidence  demand.  {Largey  v.  Mantle,  26  Mont.  264,  67  Pac. 
114.)  We  think  that  requirement  was  fulfilled  in  this  case, 
and  that  no  prejudice  could  be  done  to  the  decedent  by  the 
refusal  of  the  court  to  instruct  more  in  detail  upon  that  which 
he  had  instructed  fully  and  fairly  but  in  more  general  terms. 
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"ze  ^f^Ks  ^x^ia  zivem,  we  recommend  that  the  order 
■E^rr  •--■-•w  in.  r°f:agng  to  grant  a  new  trial  be  affirmed. 

-i-iTSJTs-nt   P.xwMAN,   being    disqualified,    takes   no 


"-sL.a     ?  ?r  tin^  reasons  given  in  the  foregoing  opin- 
s-  >r-;t!7»t  uat  the  order  of  the  court  appealed  from 


Affirmed. 


,'.>l--il"^^^  AFrtlXANT,  V.  LOBLE,  EXECUTOB,  B^JPONDENT. 

On  Behearinq. 

^IS*.*™:  v>i  Jintuaty  5.  1923.    Decided  January  23,  1922.), 

IS04  Par.  175.] 

■  ^'     ^.  .•,^.'  fj     -  ftri'krrs  —  Commissions  —  Contracts  —  Ac- 

,,.-.i..K^      Nifw  VtM-fd  in  MaU. 

^    •^■.,vi.«      IVvIIit's   (VntrBft— Acet'ptaoee — Letter   Planed   in  Uail. 

K    V.  ■  t    v'-'"'''   '"   '^  iiiails,   postage   prepaid,   by   a   real  estate 

\l  li>  ilie  tiirin'r  uf  tatiuU  at  bis  postoffice  eeven  miles 
k!s  hH.l  hi-^it  ('''''''''>'  '"''^  '"'*>  '<''  aale  under  a  written 
hatl  inU  (\-ur  tiays  to  ma.  notifying  defendant  tbat 
IHin'ti.t-n'r  rx'Htlv.  ahUr  and  ivillinjr  to  pay  the  purchase 
hv  vv-iitiHi-t.  was  biudinK  upoD  defendant  tbe  moment 

n  |ti»  iswtv'itit'v  auil  eouatituted  an  aeeept&nee  of  tbe 

>i*  t^>  tviirraot. 

rtv;laiiiV    Sutlii'ii'ney — Breach    of   Contract — Evidence 

'Sutv-Miv  v>f  I'laiuliff  and  his  witnessoa  in  an  action  to 
i<,'iw  \>l:i'i>u\l  10  har«  been  earned  on  tbe  sale  of  lands 
,1  iiM.viiMxi't-ti'tl  (hat  in  addition  to  the  notice  re- 
(^    )[>«'    ^""■'^*"''    hiiiiwl'    bad    written    to    defendant 
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notifying  Mm  tbat  be  was  ready  to  buy  and  pay  for  tbe  land,  tbat 
plaintiff,  the  purchaser  and  two  others  went  to  defendant's  ranch 
about  thre^  miles  distant  from  his  postoffice  on  two  occasions  before 
the  expiration  of  the  contract  but  could  not  find  him  and  therefore 
each  time  left  a  notice  that  his  offer  had  been  accepted,  while  that 
of  defendant  was  evasive  but  admitting  that  after  the  expiration  of 
the  contract  he  had  sold  the  land  for  ten  dollars  an  acre  above  the 
price  stipulated  in  it,  the  court  erred  in  refusing  to  instruct  the 
jury  to  return  a  verdict  in  favor  of  plaintiff. 

Same — What  is  not  Conditional  Acceptance. 

3.  The  offer  made  by  the  buyer  in  his  letter  of  acceptance  that 
he  would  either  pay  the  entire  purchase  price  to  the  owner,  the 
latter  to  ya-j  off  an  outstanding  mortgage,  or  that  he  would  pay  off 
or  assume  the  mortgage  and  pay  him  the  balance,  Tield  not  a  condi- 
tion attached  to  the  acceptance  but  more  in  the  nature  of  an  option 
for  the  accommodation  of  the  seller,  and  therefore  not  a  ground  for 
refusal  to  sell. 

Ordeb  denying  new  trial  reversed  and  cause  remanded,  with 
directions  to  set  aside  judgment  in  favor  of  defendant  and 
to  enter  judgment  for  plaintiff,  with  interest. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

Since  the  former  decision,  Lester  H.  Loble,  as  executor  of 
the  last  will  and  testament  of  John  W.  Seibold,  has  been 
substituted  as  respondent.  We  adopt  the  statement  of  the 
issues  found  in  the  opinion  of  Mr.  Commissioner  Spencer. 

Appellant's  contention  is  that  the  proof  conclusively  shows 
that,  pursuant  to  the  terms  of,  and  within  the  time  specified 
in,  the  contract  involved,  he  procured  a  purchaser  ready,  able 
and  willing  to  buy  the  land  of  defendant,  and  that  the  trial 
court  should  have  directed  a  verdict  in  his  favor.  If  this  be 
true,  a  reversal  of  the  judgment  of  the  lower  court  must  fol- 
low, and  th^  former  opinion  of  this  court  be  overruled. 

The  contract  is  admitted.  By  its  terms  its  force  was  spent 
[1]  on  the  fourteenth  day  of  March,  1915.  Did  the  plaintiff 
perform  his  part,  arid  did  the  defendant  observe  his  obliga- 
tions thereunder t  The  following  is  undisputed:  On  March  10, 
1915,  Lingquist  deposited  in  the  postoffice  in  the  city  of  Hel- 
ena, addressed  to  the  defendant  at  East  Helena,  his  postoflSce, 
an  envelope  containing  a  notice,  which  (omitting  the  signature 
and  the  formal  parts)  reads  as  follows:  ''I  have  found  a  pur- 
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chaser  for  the  ranch  mentioned  in  my  contract  with  you,  dated 
March  14,,  1912,  who  is  willing  to  pay  for  the  ranch  on  the 
terms  therein  mentioned,  and  I  therefore  demand  that  you 
transfer  the  ranch  to  him  and  accept  the  purchase  price.'* 
The  contents  of  the  letter  were  a  notice  to  O'Neill  and  binding 
upon  him  the  moment  it  was  deposited  in  the  mail  at  Helena. 
(Long  V.  Needham,  37  Mont.  408,  96  Pac.  731;  1  Page  on 
Contracts,  sec.  201;  Henihorn  v.  Fraser,  2  Ch.  Div.  27;  Eaar- 
stick  V.  Fox,  9  Utah,  122,  33  Pac.  251;  Otis  v.  Paijne,  86 
Tenn.  663,  8  S.  W.  848;  Brauer  v.  Shaiv,  168  Mass.  198,  60 
Am.  St.  Rep.  387,  46  N.  E.  617;  1  Page  on  Contracts,  2d  ed., 
sees.  199-201;  Tayloe  v.  Insurance  Co.,  9  How.  (U.  S.)  390, 
13  L.  Ed.  187  [see,  also,  Rose's  U.  S.  Notes];  Abbott  v. 
Shepard,  48  N.  H.  14.) 

In  the  case  first  cited  this  court  sustained  an  action  for  the 
specific  performance  of  a  contract  for  the  sale  of  land,  upon 
the  theory  that  on  negotiations  between  the  parties  their  minds 
met  and  a  contract  was  consummated.  On  April  4  the  plaintiff 
mailed  a  letter  addressed  to  the  defendant,  in  which  he  offered 
ta  purchase  defendant's  ranch  in  Fergus  county  at  a  price 
theretofore  agreed  upon,  closing  with  these  words:  **If  this 
meets  with  your  approval  write  me  at  once  and  say  so,  or 
better  wire  me,  and  follow  with  letter."-  Upon  receipt  of  the 
letter,  the  defendant  wired:  "Offer  accepted,  will  send  papers 
Fergus  County  Bank  for  signature." 

In  the  Tennessee  case  Otis  inquired  of  Payne  by  letter  what 
he  would  take  for  a  described  tract  of  land  on  specified  terms. 
Payne  replied  by  letter  that  he  would  take  $2,500  for  the  land 
on  the  terms  mentioned.  Otis  promptly  accepted  the  proposi- 
tion by  letter.  The  court  held  that  the  contract  of  sale  was 
complete  and  irrevocable  from  the  date  of  the  mailing  of 
the  acceptance.  In  passing  upon  the  question,  the  court  very 
aptly  remarks:  ** Payne's  letter  was  a  continuing  offer  until 
received,  and  for  a  reasonable  time  thereafter.  It  was  not 
binding  on  him  until  accepted,  and  before  that  he  might  have 
withdrawn  it  at  any  moment.    But,  when  Otis  accepted  it  and 
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mailed  his  letter  announcing  the  fact,  he  at  once  became  en- 
titled to  all  the  benefits  of  his  bargain.'* 

In  the  English  case  the  facts  were  these:  On  July  7,  1891, 
the  defendant  gave  to  plaintiff  an  offer  in  writing  to  sell 
him  certain  real  estate.  On  the  8th  plaintiff's  solicitor,  by 
his  direction,  wrote  defendant  accepting  the  offer.  The  letter 
was  mailed  at  3:50  P.  M.  but  did  not  reach  the  office  until 
after  business  hours  and  was  not  opened  until  10  o'clock  the 
next  morning.  In  the  meantime  the  defendant  had  written  the 
plaintiff  withdrawing  the  offer  on  the  same  8th  of  July  and 
posted  the  letter  between  12  and  1  P.  M.  On  the  same  day 
the  defendant  entered  into  a  contract  to  sell  the  same  property 
to  another  person.  As  to  the  acceptance,  it  was  held  that  by 
the  notice  the  acceptor  had  done  all  that  he  was  bound  to  do ; 
Lord  Herschell  announcing  the  rule  to  be:  **That  where  the 
circumstances  under  which  an  offer  is  made  are  such  that  it 
must  have  been  within  the  contemplation  of  the  parties  that, 
according  to  the  ordinary  usages  of  mankind,  the  post  might 
be  used  as  a  means  of  communicating  the  acceptance  of  it,  the 
acceptance  is  complete  as  soon  as  it  is  posted."  And  so  it  is 
of  the  transaction  before  us.  It  was  a  contract  in  writing  the 
subject  of  which  was  the  sale  of  real  estate.  It  was,  however, 
silent  as  to  the  place  and  manner  of  its  fulfillment.  The 
plaintiff  resided  in  the  city  of  Helena,  the  defendant  at  his 
ranch  ten  miles  away  from  Helena ;  his  postoSice  being  at  East 
Helena,  some  three  miles  distant  from  the  land  in  question. 
The  letter  of  Lingquist,  after  deposit  in  the  postofiSce,  consti- 
tuted a  complete  acceptance  of  the  offer  embodied  in  the  con- 
tract within  the  doctrine  announced  in  the  above  cases. 

That  the  offer  contained  in  the  letter  of  Hanson  was  clear 
[2]  and  in  full  response  to  the  requirements  of  the  writing 
between  the  plaintiff  and  the  defendant  is  apparent  from  a 
comparison  of  its  language  with  that  of  the  contract.  The 
letter  reads:  *'This  is  to  notify  you  that  I  have  examined  your 
ranch  at  the  request  of  Mr.  P.  W.  Lingquist.  I  am  ready  and 
willing  to  close  the  deal  with  you  on  your  ranch  mentioned  in 
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•  said  option  at  $25.00  per  acre,  and  I  will  pay  the  entire  pur- 
chase price  to  you,  and  you  may  pay  oflf  the  mortgage  and 
keep  the  balance,  or  I  will  either  pay  oflf  or  assume  the  mort- 
gage at  your  option  and  the  mortgagee's  option.  I  have  made 
three  trips  for  the  purpose  of  closing  the  deal,  but  have  been 
unable  to  find  you  at  home,  so  I  left  a  note  at  your  home  with 
instructions  to  your  man  in  charge  there  to  deliver  it  to  you 
at  once,  which  note  was  to  the  effect  that  I  was  ready  to  buy 
as  above  mentioned.  Kindly  advise  me  upon  receipt  of  this 
when  you  will  make  me  deed  and  accept  the  purchase  price.'* 
The  plaintiff  and  Hanson,  in  their  efforts  to  notify  O'Neill 
that  the  latter  was  ready,  willing  and  able  to  purchase  the 
ranch,  went  still  further,  for,  on  March  10,  accompanied  by 
the  witnesses  Bayerd,  Taylor  and  Carlson,  they  went  to  the 
ranch  in  question,  reaching  there  between  4  and  5  o'clock  in 
the  afternoon.  The  defendant  was  not  there,  so  they  left  two 
written  notices  with  a  man  named  Beach  who  was  employed 
there  and  apparently  in  charge  of  the  place.  On  the  following 
day  the  same  five  men  went  again  to  the  O'Neill  ranch  and 
found  BeaGh  there;  Lingquist  leaving  with  him  a  notice  simi- 
lar in  terms  to  that  left  on  the  previous  day,  and  Hanson 
fastening  the  other  upon  the  building,  with  his  street  address, 
51  Pine  Street,  Helena,  written  at  the  foot,  reading  as  follows: 
"I  am  ready  to  buy  your  ranch  at  $25  per  acre,  price  quoted 
me  by  F.  W.  Lingquist.  I  will  pay  the  entire  purchase  price 
to  you,  and  you  may  pay  off  or  assume  the  mortgage  at  your 
option."  On  March  12  the  same  five  persons  again  went  to 
the  ranch  of  the  defendant,  but  failed  to  find  him;  the  plain- 
tiff testifying  that  they  **went  through  the  same  performance" 
as  on  the  day  before.  These  facts  stand  uncontradicted  in  the 
record,  and  are  fortified  by  admissions  made  by  the  defendant 
upon  the  witness-stand,  as  hereafter  appears:  On  March  4  the 
plaintiff  and  Mr.  and  Mrs.  Hanson  went  to  the  ranch  to  see  it, 
with  the  idea  of  purchasing  it.  The  defendant  met  them  at 
the  gate  and  **told  them  (referring  to  the  witnesses  Taylor 
and  Hanson)  that  the  plaintiff  had  an  option  on  the  ranch  for 
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$25  an  acre,"  adding:  **It  ought  to  have  brought  more  at 
that  time,  and  I  thought  so;  land  has  increased  in  the  last 
two  years.  It  was  worth  more  than  $25  an  acre."  He  also 
testified  that  he  slept  in  his  house  on  the  nights  of  March 
10,  11,  and  12,  so  that  he  had  ample  opportunity  to  see  the 
notices  referred  to  and  learn  of  their  contents;  that  he  was 
"east  of  the  haystack  in  the  field"  on  the  11th  when  the  wit- 
nesses were  there.  Mr.  Taylor  testified  that  he  saw  a  man 
near  the  haystack  mentioned  answering  Mir.  O'Neill's  descrip- 
tion;  the  defendant  admitting  that  he  saw  them  when  they 
were  ** coming  through  the  field,"  but  ''didn't  speak  to  them." 
The  statements  of  the  plaintifif's  witnesses  that  they  were  in 
East  Helena  on  the  10th  of  March  looking  for  O'Neill  and 
making  inquiry  as  to  where  he  could  be  found  were  corrobo- 
rated by  Mr.  O'Shea,  who  was  a  witness  for  the  defendant. 
The  evidence  of  the  plaintiff  and  his  witnesses  is  of  a  positive 
character,  uncontroverted  in  its  material  and  important  fea- 
tures, and  is  ample  to  establish  the  fact  that  the  plaintiff, 
under  the  agreement,  produced  a  purchaser  who  was  ready, 
willing  and  able  to  purchase  the  property  and  made  earnest 
and  persistent  efforts  to  bring  him  into  the  defendant's  pres- 
ence for  the  purposes  contemplated  in  the  contract.  On  the 
other  hand,  the  evidence  of  the  defendant  was  evasive  and 
disclosed  a  studied  effort  to  shield  himself  from  the  imputa- 
tion that  he  was  hiding  from  the  plaintiff  in  an  effort  to 
prevent  a  sale.  The  defendant  also  admitted  that  after  the 
expiration  of  the  contract  he  sold  the  ranch  for  $10  an  acre 
above  the  price  named  therein.  Under  these  circumstances 
it  is  diflBcult  to  conceive  how  the  plaintiff  could  have  done 
more  to  bring  his  proposed  purchaser  and  the  defendant  to- 
gether, or  to  better  evince  his  good  faith  in  carrying  out  the 
terms  of  his  undertaking.  {McLean  v.  Sellers,  44  Mont.  389, 
120  Pac.  242;  Vcm  Orden  v.  Simpson,  90  Misc.  Rep.  322,  153 
N.  Y.  Supp.  134.) 

The  contract  imposed  mutual  obligations  upon  its  makers. 
[3]     O'Neill  could  remain  passive  until  Lingquist  had  pro 
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duced  a  person  able,  ready  and  willing  to  purchase  the  land 
in  accordance  with  the  provisions  of  the  agreement.  Until  he 
had  done  so,  his  commission  was  not  earned;  and  while  O'Neill 
was  not  required  to  take  affirmative  action  until  the  plaintiff 
had  fulfilled  his  obligation  by  finding  a  purchaser,  upon  the 
mailing  of  the  letter  he  had  done  all  in  his  power  to  bring  the 
buyer  and  seller  face  to  face  and  bound  the  defendant  to  exe- 
cute and  deliver  the  deed  upon  the  payment  of  the  purchase 
price.  Under  the  agreement  as  it  is  written,  it  could  have 
been  enforced  by  either  party  against  the  other.  The  sugges- 
tion in  the  Hanson  letter  as  to  how  the  mortgage  should  be 
taken  care  of  had  to  do  with  the  mode  of  carrying  out  the 
details  of  the  agreement,  and  not  with  the  making  of  it. 
{Long  V.  Needham,  supra.)  It  was  not  a  condition  attached  to 
the  acceptance,  but  was  more  in  the  nature  of  an  option  for 
the  accommodation  of  the  defendant.  That  this  is  the  correct 
interpretation  of  the  contract  is  evident  from  the  following 
recitals  therein:  **It  is  further  agreed  that  second  party  [Ling- 
quist]  shall  offer  the  said  ranch  for  sale  at  an  agreed  price  of 
$25  per  acre,  or  such  other  price  as  the  parties  shall  agree 
upon,  and  in  case  of  sale  second  party  shall  render  the  first 
party  [O'Neill]  a  complete  accounting  of  such  sale,  paying  a 
$6,000  mortgage  on  said  ranch  now  existing,  and  all  interest 
and  costs  thereto  pertaining,  and  retaining  sufficient  part  of 
the  purchase  price  to  reimburse  himself  for  the  amount  of 
the  chattel  mortgage  hereinbefore  mentioned  and  interest  and 
costs  thereon,  and  any  other  costs  and  expenses  that  may 
become  necessary  to  the  protection  and  preservation  of  said 
ranch  and  chattels.  It  is  further  agreed  that  in  case  of  sale 
all  amounts  over  and  above  the  amounts  necessary  to  liquidate 
the  above-described  mortgages  and  advances  in  accordance  with 
this  contract  shall  be  equally  divided  between  the  parties 
hereto  as  profits  upon  the  sale  of  the  land.*' 

Both  parties  testified  that  the  indebtedness  owing  to  plain- 
tiff had  been  fully  settled  long  before  the  happening  of  the 
events  out  of  which  the  present  action  arose.     The  unques- 
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tioned  evidence  of  Mr.  Pigott  that  Mr.  Hanson  was  fully- 
able  to  pay  the  purchase  price  and  that  the  amount  due  upon 
the  mortgage  on  March  15,  1915,  amounted  to  the  sum  of 
$6,308,  left  no  issue  of  fact  to  be  determined  by  the  jury  and 
entitled  the  plaintiff  to  a  peremptory  instruction  in  his  favor. 
Upon  this  record,  the  plaintiff  requested  the  district  court  to 
give  the  jury  the  following  instruction:  **The  uncontradicted 
evidence  shows  that  on  March  15,  1915,  there  was  due  on  the 
$6,000  mortgage  of  O'Neill  to  Pigott  the  sum  of  $6,308,  the 
difference  between  that  sum  and  $12,000,  the  purchase  price 
of  the  ranch,  is  $5,892  j  the  court  instructs  yoii  to  find  in 
favor  of  the  plaintiff  for  one-half  of  that  sum,  or  $2,846,  with 
interest  at  eight  per  cent  from  March  16,  1915,  the  date  of 
the  commencement  of  this  action." 

There  being  an  entire  absence  of  conflict  in  the  evidence 
upon  the  material  points  in  the  case,  the  court  should  have 
given  the  instruction  requested. 

For  these  reasons,  the  order  denying  a  new  trial  is  re- 
versed and  the  cause  is  remanded,  with  directions  to  set  aside 
the  judgment  in  favor  of  defendants  and  to  enter  judgment 
for  the  plaintiff  for  the  sum  of  $2,846,  with  interest  from 
March  16,  1915,  at  eight  per  cent  and  costs. 

Reversed, 

Mb.  Chief  Justice  Brantly  and  Associao^  Justices  Rey- 
nolds, Hollow  AY  and  Galen  concur. 
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LUTHER,  Respondent,  v.  LEE  et  al.,  Appellants. 

(No.  4,575.) 
(Submitted  January  5,  1922.    Decided  January  23,  1922.) 

[204  Pac.  365.] 

Claim  and  Delivery — Chattel  Mortgages — Sale  hy  Mortgagor — 
Consent  Waives  Lien — Measure  of  Damages — Exemplary 
Damages. 

Chattel  Mortgages — Sale   of   Property  by   Mortgagor — Consent   by  Mort- 
gagee Waives  Lien. 

1.  Where  a  mortgagee  expressly  or  impliedly  consents  to  the  sale 
of  mortgaged  personal  property,  he  thereby  waives  his  lien  and  the 
purchaser  takes  title  free  from  the  mortgage,  whether  the  latter  knew 
of  its  existence  or  not  and  notwithstanding  the  lack  of  knowledge  on 
his  part  that  such  consent  had  been  given. 

Claim   and  Delivery — Chattel   Mortgaged  Property — Sale   by   Mortgagor — 
Implied,  Consent  by  Assignee  of  Mortgage — Effect. 

2.  Held,  under  the  above  rule,  in  an  action  in  claim  and  delivery 
by  the  purchaser  of  an  automobile  to  recover  possession  and  damages 
for  its  detention  by  a  sheriff  who  had  seized  it  under  the  terms  of 
a  mortgage  which  had  been  assigned  to  one  of  defendants,  that  it 
appearing  that  both  the  assignee  and  the  original  mortgagee  had 
actual  knowledge  of  the  fact  that  the  dealer  was  selling  automobiles 
covered  by  mortgages  and  had  sold  the  one  in  question  to  plaintiff  in 
the  regular  course  of  business^  without  specific  consent  of  or  account- 
ing to  the  mortgagee,  the  assignee  was  in  no  position  to  complain  of 
the  sale  and  that  the  plaintiff  took  title  free  from  the  mortgage. 

Same — ^Wrongful  Detention — Measure  of  Damages. 

3.  The  measure  of  damages  in  claim  and  delivery  for  wrongful  de- 
tention of  an  automobile  where  the  car  was  not  damaged  while  in 
defendant's  possession  is  the  reasonable  value  of  its  use  from  the 
date  of  seizure  to  the  time  of  trial. 

Same — Exemplary  Damages — Complaint. 

4.  An  allegation  that  the  acts  complained  of  in  an  action  in  claim 
and  delivery  were  done  "oppressively"  is  sufficient  to  warrant  re- 
covery of  punitive  damages  if  sustained  by  the  evidence,  it  not  being 
necessary  to  claim  them  eo  nomine. 

Same — ^Exemplary  Damages — When  Becoverable. 

5.  To  warrant  the  recovery  of  exemplary  damages,  defendant  must 
have  entertained  a  guilty  intent,  the  wrongful  acts  being  characterized 
by  circumstances   of   aggravation,   malice,   oppression   and   the  like. 


1.  Consent  to  sale  by  mortgagor  of  property  covered  by  chattel 
mortgage,  after  the  mortgage  is  given,  as  waiver  of  lien,  see  note  in 
43  L.  B.  A.  (n.  B.)  302. 

5.  On  punitive  or  exemplary  damages  for  unlawful  seizure  of  mort- 
gaged chattel  assuming  to  act  under  mortgage,  see  note  in  L.  S.  A* 
1915E,  199. 
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Same^— Exemplary  Damages  Unwarranted — New  Trial,  When, 

6.     Where  in  an  action  in  claim  and  delivery  exemplary  damages  were 

not  authorized  upon  any  theory,  and  the  jury  allowed  $500  damages 

in  a  lump  sum  without  designating  what  part  was  intended  as  actual 

and  what  part  as  punitive  damages,  the  cause  will  be  remanded  for  | 

a   new  trial,   it  being  impossible   to   determine   from   the  verdict   the  ' 

amount  intended  to  be  allowed  as  damages  by  way  of  punishment. 

Appeals  from  District  Court,  Big  Horn  County;  Charles  A. 
Taylor,  Judge. 

Action  by  John  Luther  against  Walter  0.  Lee  and  another. 
Judgment  for  plaintiff  and  defendants  appeal  from  it  and 
from  an  order  denying  a  new  trial.    Keversed  and  remanded. 

Messrs,  Mclntire  c&  Murphy,  for  Appellants,  submitted  a 
brief;  Mr,  H.  O.  Mclntire  argued  the  cause  orally. 

Mr.  H.  W.  Bunston,  Mr,  E.  E.  Enterline  and  Mr.  C.  F.  Gil- 
lette, submitted  a  brief. 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

This  is  an  action  in  claim  and  delivery  for  the  recovery  of 
a  certain  Ford  Touring  car  of  the  admitted  value  of  $500. 
The  car  was  taken  from  plaintiff 's  possession  on  April  9,  1918, 
by  a  deputy  sheriff  of  Big  Horn  county,  on  instruction  from 
the  defendant  sheriff,  pursuant  to  the  terms  of  a  certain 
chattel  mortgage  covering,  with  others,  the  Ford  in  contro- 
versy, executed  by  one  Thomas  C.  Smith  as  mortgagor,  to  the 
Stockmen's  National  Bank  of  Hardin,  which  mortgage,  after 
the  maturity  of  the  principal  obligation,  was  transferred  and  • 
assigned  to  the  defendant  Walter  0.  Lee,  and  was  his  property 
at  the  time  the  car  was  seized. 

On  commencement  of  this  action,  April  20,  1918,  the  plain- 
tiff furnished  the  coroner  with  a  satisfactory  bond  on  re- 
delivery of  the  car,  and  it  was  by  the  coroner  returned  to  the 
plaintiff  on  April  25,  1918.  The  complaint  alleges  that  the 
defendant  '*did  willfully,  wantonly,  oppressively,  and  wrong- 
fully take  said  automobile  from  the  possession  of  the  plain- 
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tiff;  that  ever  since  said  taking  the  said  defendants  Jiave 
willfully,  wantonly,  oppressively,  and  wrongfully  detained, 
and  do  now  willfully,  wantonly,  oppressively,  and  wrongfully 
detain  said  automobile  from  the  possession  of  this  plaintiff,  to 
the  damage  of  the  plaintiff  in  the  sum  of  $500.'*  The  prayer 
is  for  the  recovery  of  the  possession  of  the  car,  or  for  $500, 
its  value,  '*  together  with  the  sum  of  $500,  his  damages  sus- 
tained by  reason  of  the  unlawful  taking  and  holding  of  the 
said  car,*'  and  for  costs. 

The  defendants  pleaded  by  way  of  justification  that  the  car 
was  covered  by  chattel  mortgage  from  the  plaintiff's  vendor, 
Thomas  C.  Smith,  the  assignment  of  the  mortgage  to  the  de- 
fendant Lee,  its  nonsatisfaction,  breach  of  its  terms,  and  in- 
structions given  to  the  sheriff  in  accord  with  its  provisions 
to  take  possession  of  the  car  and  sell  the  same,  and  that  the 
car  was  taken  in  peaceable  manner  according  to  such  direc- 
tions. The  answer  contains  prayer  for  the  return  of  the  car 
or  its  value,  $500. 

The  reply  admits  the  existence  of  the  chattel  mortgage,  the 
inclusion  of  the  car  in  question  therein,  and  that  it  was  taken 
from  the  plaintiff's  possession  by  the  defendant  sheriff  in  pur- 
suance of  instructions  of  the  defendant  Lee.  Upon  issue 
joined,  the  case  was  tried  to  the  court  with  a  jury,  and  re- 
sulted in  a  verdict  finding  "the  issues  generally  for  the  plain- 
tiff," and  assessing  his  damages  in  the  sum  of  $500,  upon 
which  judgment  was  made  and  entered.  The  appeal  is  from 
the  judgment  and  order  overruling  defendants'  motion  for 
a  new  trial. 

Several  errors  are  assigned,  all  of  which  save  the  last  two 
relate  exclusively  to  instructions  to  the  jury  given  or  refused. 
The  last  two  go  to  the  entry  of  the  judgment  and  the  order 
of  the  court  denying  defendants'  motion  for  a  new  trial. 

It  is  our  opinion  that  the  question  raised  by  the  order  de- 
nying defendants'  motion  for  a  new  trial,  involving  the  suffi- 
ciency of  the  evidence  to  justify  the  verdict,  and  instruction 
No.  12,  given  by  the  court  to  the  jury  on  the  subject  of  ex- 


62  Mont.]  LuTHEE  v.  Lee  ett  al.  177 

1:62  Mont.  174.] 

emplary  damages,  are  determinative  of  the  case.  That  instruc- 
tion reads:  **You  are  instructed  that  if  you  find  for  the 
plaintiff,  you  may  assess  as  his  actual  damages,  if  any  he 
sustained,  the  reasonable  value  of  the  use  of  the  property  in 
controversy,  from  the  date  it  was  taken  by  the  defendants,  to 
the  time  that  the  plaintiff  regained  possession  thereof,  and  in 
determining  such  reasonable  value  you  may  take  into  con- 
sideration the  amount  for  which  such  property  could  be  hired, 
for  the  time  it  was  detained  from  the  possession  of  the  plain- 
tiff, and  in  addition  to  such  actual  damages,  if  any  you  should 
find,  you  may  also  add  exemplary  damages  thereto  if  you 
should  find  from  the  evidence  that  defendants  have  been 
guilty  of  oppression." 

There  is  no  conflict  in  the  evidence  as  to  the  manner  of 
taking  the  Ford  from  plaintiff's  possession.  Plaintiff  bought 
the  car  in  the  usual  course  of  trade  from  Thomas  C.  Smith, 
paying  therefor  $430,  without  actual  knowledge  of  the  fact  that 
it  was  covered  by  chattel  mortgage.  It  was  taken  from  plain- 
tiff's possession  peaceably,  by  the  deputy  sheriff,  on  exhibition 
of  a  certified  copy  of  the  mortgage  and  explanation  made  of 
his  mission  and  purpose.  It  was  retained  by  the  defendant 
sheriff  for  a  period  of  sixteen  days  before  redelivery  to  the 
plaintiff  in  consequence  of  this  action,  the  sheriff  being  about 
to  make  sale  of  it  under  the  terms  of  the  mortgage. 

Where  the  mortgagee  expressly  or  impliedly  consents  to  a 
[1]  sale  of  mortgaged  property  of  the  mortgagor,  he  thereby 
waives  his  lien,  and  the  purchaser  takes  the  title  free  from 
the  mortgage,  whether  the  latter  knew  of  the  existence  of  the 
mortgage  or  not,  and  notwithstanding  the  lack  of  knowledge 
on  the  part  of  the  purchaser  -that  such  a  consent  had  been 
given.  (C.  J.  624.)  Want  of  knowledge  on  the  part  of  the 
mortgagee  that  sale  has  been  made  is  immaterial  if  he  gave 
the  mortgagor  general  authority  to  sell  the  mortgaged  prop- 
erty.    {Pratt  V.  Maynard,  116  Mass.  388.) 

The  mortgage  is  good  as  between  the  parties.  Such  a  chattel 
[2]    mortgage  may  be  considered  presumptively  fraudulent  as 

02  Mont.— 13 
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to  creditors,  in  view  of  the  mortgagor's  retention  of  the  prop- 
erty and  sale  of  goods  covered  thereby  in  the  course  of  busi- 
ness,  without  specific  consent  thereto  or  accounting  to  the 
mortgagee.  (Schwab  v.  Owens,  10  Mont.  381,  25  Pac.  1049; 
Rocheleau  v.  Boyle,  11  Mont.  451,  28  Pac.  872 ;  Heilbronner  v. 
Lloyd,  17  Mont.  299,  42  Pac.  853.)  Yet  the  mortgagee,  as 
between  the  mortgagor  and  himself,  or  his  assignee,  with  ac- 
tual knowledge  of  the  facts,  is  in  no  position  to  complain. 

The  defendant  Lee,  as  assignee  of  the  mortgage,  stood  in  no 
position  legally  different  than  the  original  mortgagee,  the 
Stockmen's  National  Bank,  for  he  was  a  director  of  that  bank, 
knew  of  the  mortgage  and  the  methods  pursued  by  Smith  in 
the  receipt,  payment  for,  and  sale  of  automobiles  in  the  course 
of  business.  Lee  owned  the  building  wherein  Smith  conducted 
his  garage  and  automobile  business.  Smith  leasing  the  same 
as  a  tenant  from  Lee;  Lee  induced  Smith  to  transact  his 
business  with  the  Stockmen's  National  Bank  in  preference  to 
the  First  National  Bank,  knowing  his  business  methods;  Lee 
independently  had  advanced  money  to  Smith  to  unload  auto- 
mobiles  for  use  in  his  business;  had  frequently  been  in  and 
around  Smith's  place  of  business,  and  helped  the  latter  in  the 
consummation  of  automobile  sales;  had  discussed  Smith's 
financial  condition  with  the  cashier  of  the  Stockmen's  National 
bank,  and  had  himself  made  purchase  of  a  Buick  car  covered 
by  chattel  mortgage  to  the  bank,  for  which  he  gave  Smith  a 
credit  of  $600  on  account  of  rent  of  the  garage  and  $700 
by  check,  which  check  was  deposited  by  Smith  with  the  bank 
in  the  regular  course  of  business. 

It  is  not  claimed,  nor  is  there  any  evidence  to  show,  that 
[3]  the  car  was  in  any  way  damaged  or  injured  while  it  was 
in  possession  of  the  defendants,  and  plaintiff's  actual  damage 
oould  not  have  exceeded  the  reasonable  value  of  its  use  from 
the  date  of  seizure  to  the  time  of  trial.  (Hammond  v.  Thomp- 
son, 54  Mont.  609,  173  Pac.  229.)  The  highest  value  placed 
upon  its  use  by  the  plaintiff's  witnesses  was  $10  per  day, 
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or  a  total  maximum  of  $160,  had  the  plaintiff  had  use  for 
the  car  every  day  he  was  deprived  of  it. 

The  complaint  alleges  the  taking  of  the  Ford  **oppres- 
[4]  sively,"  and  this  allegation,  if  proven,  should  warrant 
punitive  damages  without  the  necessity  of  claiming  the  same 
eo  nomine  in  the  complaint.  {Martin  v.  Corscadden,  34  Mont. 
308,  322,  86  Pac.  33.) 

No  specific  allegation  is  required,  and  we  think  that  the 
general  allegation  that  the  acts  complained  of  were  done 
** oppressively'*  sufficient  to  warrant  the  recovery  of  such  dam- 
ages if  sustained  hy  tte  evidence.     (17  C.  J.  1006.) 

The  statute  (sec.  6047  of  the  Revised  Codes  of  1907)  pro- 
vides: '*In  any  action  for  a  breach  of  an  obligation  not  aris- 
ing from  contract,  where  the  defendant  has  been  guilty  of 
oppression,  fraud,  or  malice,  actual  or  presumed,  the  jury,  in 
addition  to  the  actual  damages,  may  give  damages  for  the  sake 
of  example,  and  by  way  of  punishing  the  defendant.'' 

A  guilty  intent  on  the  part  of  the  defendants  is  an  essential 
[6]  to  charge  them  with  exemplary  damages,  and  in  this  case, 
in  absence  of  proof  of  oppression,  the  award  thereof  is  not 
warranted.  (17  C.  J.  983.)  ''While  every  legal  wrong  entitles 
the  party  injured  to  recover  damages  sufficient  to  compensate 
for  the  injury  inflicted,  not  every  legal  wrong  entitles  the 
injured  party  to  recover  exemplary  damages.  To  warrant  the 
recovery  of  such  damages  the  act  complained  of  must  not  only 
be  unlawful,  but  must  also  partake  somewhat  of  a  criminal 
or  wanton  nature.  And  so  it  is  an  almost  universally  recog- 
nized rule  that  such  damages  may  be  recovered  in  cases,  and 
only  in  such  cases,  where  the  wrongful  act  complained  of  is 
characterized  by  some  such  circumstances  of  aggravation  as 
willfulness,  wantonness,  malice,  oppression,  brutality,  insult, 
recklessness,  gross  negligence,  or  gross  fraud  on  the  part  of 
the  defendant."     (8  R.  C.  L.  585,  586.) 

From  the  evidence  in  the  case  the  jury  were  not  warranted 
[6]  in  assessing  punitive  damages  (De  Gelles  v.  Casey,  48 
Mont.  568,  139  Pac.  586),  nor  was  there  reason  for  the  court 
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instructing  the  jury  with  respect  thereto.  Upon  no  theory 
were  exemplary  damages  authorized,  and,  as  it  is  impossible 
to  determine  from  the  verdict  the  amount  which  the  jury  in- 
tended to  allow  as  compensatory  damages,  the  judgment  and 
order  are  reversed,  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Rby- 
NOiJ)S,  Cooper  and  Hollowai  concur. 


STATE,  Respondent,  v.  MASON,  Appellant. 

(No.  4,906.) 
(Submitted   January   4,    1922.     Decided   January    23,    1922.) 

[204  Pac.  358.] 

Criminal  Law — False  Pretenses — CJiecks — Pleading  and  Proof 
— Variance — Restoration  of  M)oney — Offer  of  Proof — Im- 
proper Refusal — Statutory  Construction. 

False    Pretenses — Information — Proof — Variance — What    Does    not    Consti- 
tute. 

1.  The  information  charged  defendant  with  obtaining  money  from 
a  bank  by  false  pretenses.  The  evidence  showed  that  the  bank  had 
made  a  loan  to  him  on  his  false  representations  that  he  was  the 
owner  of  a  large  amount  of  property,  he  drawing  checks  on  the 
amount  of  his  note  placed  to  his  credit.  Held,  that  there  was  no 
fatal  variance  between  the  allegations  of  the  information  and  the 
evidence. 

Same. 

2.  Proof  that  defendant  obtained  a  less  amount  of  money  by  false 
pretenses  than  that  alleged  in  the  information  did  not  constitute  a 
fatal  variance. 

Same. 

3.  There  was  no  variance  between  the  allegation  that  defendant  ob- 
tained money  by  false  pretenses  and  proof  that  he  procured  it  by 
means  of  checks. 

Same — Money   Restored — Offer   of   Proof — Improper   Refusal. 

4.  Held,  in  view  of  section  9328,  Revised  Codes  1907,  providing  that 
in  a  prosecution  for  an  offense  against  the  property  of  another,  the 


1.     Obtaining    loan    of    money    as    constituting    crime    of    obtaining 
money  by  false  pretenses,  see  note  in  Ann.  Gas.  1916C,  1158. 
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jury  must  ascertain  and  declare  in  their  verdict  not  only  the  value 
of  the  property  taken  but  also  the  amount  restored,  that  refusal,  to 
permit  defendant  to  introduce  evidence  to  show  the  amount  restored 
to  the  person  from  whom  he  obtained  money  by  false  pretenses  was 
prejudicial  error. 

Statutory  Construction — Bule. 

5.  In  the  construction  of  a  statute  every  word,  phrase,  and  term 
must  be  considered,  and  none  is  to  be  held  meaningless  if  it  is  pos- 
sible to  give  it  effect. 

AppeiUs  from  District  Court,  Deer  Lodge  County;  Geo.  B. 
y^inston,  Judge. 

Jack  Mason  was  convicted  of  obtaining  money  by  false 
pretenses,  denied  a  new  trial,  and  appeals  from  the  judgment 
and  the  order  denying  a  new  trial.  Reversed  and  remanded 
for  new  triaL 

Mr.  John  W.  James,  for  Appellant,  submitted  an  original 
and  a  supplemental  brief;  Mr,  Sydney  Banner,  of  Counsel,  and 
Mr.  James  argued  the  cause  orally. 

The  information  is  insufficient.  The  method  of  obtaining 
the  money,  that  is,  that  the  money  was  obtained  as  a  loan 
and  that  a  note  was  given  for  the  sum  of  ten  thousand  dol- 
lars, is  not  shown;  in  other  words,  the  information  does  not 
contain  "a  statement  of  the  facts  constituting  the  oflfense,  in 
ordinary  and  concise  language,  in  such  a  manner  as  to  enable 
a  person  of  common  understanding  to  know  what  was  in- 
tended*' (Pen.  Code,  sec.  9146,  subd.  2),  and  clearly  fails  to 
conform  to  the  provisions  of  section  9155,  subdivision  6. 
{State  V.  Beesskove,  34  Mont.  41,  85  Pac.  376;  People  v.  Car- 
penter, 6  Cal.  App.  231,  91  Pac.  809;  State  v.  Bratton,  56 
Mont.  563,  186  Pac.  327 ;  People  v.  Neetens,  42  Cal.  App.  596, 
184  Pac.  27;  People  v.  QriffitJi,  122  Cal.  212,  54  Pac.  725; 
People  V.  Wakely,  62  Mich.  297,  28  N.  W.  871 ;  People  v.  Ma- 
hony,  145  Cal.  104,  78  Pac.  354;  People  v.  McKinna,  81  Cal. 
158,  22  Pac.  488.)  All  the  authorities  on  criminal  pleading 
a^ree  that  the  absence  of  a  direct  and  positive  allegation  in 
the  description,  substance,  nature  or  manner  of  the  offense  of 
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false  pretense  cannot  be  supplied  by  any  intendment,  argu- 
ment, or  implication.  The  ambiguity  and  uncertainty  of  the 
language  used  in  charging  this  essential  ingredient  of  the 
oflfense  is  a  fatal  defect.  The  money  must  be  distinctly 
averred  to  have  been  obtained  by  means  of  the  false  pretense. 
(State  V.  Hurst,  11  W.  Va.  54;  State  v.  Paul,  69  Me.  215; 
State  V.  Chapel,  117  Mo.  639,  23  S.  W.  760;  State  v.  Connor, 
110  Ind.  469,  11  N.  E.  454;  Bryant  v.  Commonwealth,  104  Ky. 
593,  47  S.  W.  578.) 

It  has  been  held  that  the  proof  must  establish  the  obtaining 
of  the  very  property  alleged  in  the  indictment  or  some  part 
of  it;  that  an  allegation  of  obtaining  money  is  not  satisfied 
by  proof  of  obtaining  some  other  property  even  so  nearly  the 
equivalent  of  money  as  evidences  of  money  indebtedness,  or 
orders  to  pay  money.  (Schleisinger  v.  State,  11  Ohio  St.  669; 
Baker  v.  State,  31  Ohio  St.  314;  Commonwealth  v.  Wood,  142 
Mass.  459,  8  N.  E.  432;  Qmen  v.  Bradly,  26  U.  C.  Q.  B.  13.) 

As  to  there  being  a  fatal  variance  between  the  allegations  of 
the  information  and  the  proof,  we  submit  the  following  cases 
and  especially  call  the  court's  attention  to  the  case  of  Maxey 
V.  State,  85  Ark.  499,  14  Ann.  Cas.  509,  108  S.  W.  1135,  and 
King  v.  Warvell,  1  Moody  C.  C.  224.  It  is  held  in  King  v. 
Warvell  that  where  all  that  was  obtained  was  credit,  no 
offense  was  committed.  Where  money  charged  to  have  been 
taken,  was  alleged  to  have  been  gold,  silver  and  paper  money  of 
the  United  States,  it  is  necessary  to  prove  that  it  was  money  of 
the  United  States  and  that  it  was  gold,  silver  and  paper 
money,  and  the  proof  of  any  other  kind  of  money  is  a  fatal 
variance.  (Marshall  v.  State,  71.  Ark.  415,  75  S.  W.  584.)  An 
indictment  for  receiving  money  under  false  pretense  must  de- 
scribe the  money  with  the  same  particularity  and  certainty  as 
required  in  an  indictment  for  larceny,  and  the  allegations  of 
the  indictment  must  be  sustained  by  proof  as  to  the  kind  of 
money  described  therein.  (Maxey  v.  State,  85  Ark.  499,  14 
Ann.  Cas.  509,  108  S.  W.  1135.)     In  this  case  as  in  the  case 
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at  bar  the  money  described  in  the  information  was  not  paid 
to  the  defendant,  but  the  amount  was  passed  to  his  credit 
on  account  in  the  bank,  and  (as  in  the  case  at  bar)  that  his 
account  was  from  time  to  time  drawn  upon  in  favor  of  other 
parties.  This  was  held  a  fatal  variance.  Charging  intent  to 
steal  United  States  two  cent  postage  stamps,  being  descriptive 
of  the  property  and  the  offense  alleged,  must  be  proven  as 
laid.  {Siarcham  v.  State,  62  Ark.  538,  36  S.  W.  940.)  The 
same  rule  applies  in  a  prosecution  for  obtaining  money  by 
false  pretense,  and  where  **the  proof  was  not  responsive  to  the 
allegations  for  this  reason,  the  case  must  be  reversed."  {Wil- 
burm  V.  State,  60  Ark.  141,  29  S.  W.  149.) 

'*It  is  held  that  if  the  thing  obtained  is  not  money  or  other 
article  vifithin  the  express  words  of  the  statute,  Tbut  merely  a 
credit  on  account,  which  may  bring  money,  the  substantial 
offense  is  not  committed."  (2  Bishop's  Criminal  Law,  sec. 
489.)  Above  quotation  is  taken  from  Jamieson  v.  State,  37 
Ark.  445-447,  40  Am.  Eep.  103.  Proof  of  securing  the 
satisfaction  of  a  debt  is  not  proof  of  money  and  the  variance 
is  fatal.  {Jamieson  v.  State,  37  Ark.  445,  40  Am.  Rep. 
103.)  Obtaining  a  credit  upon  an  order  drawn  on  a  third 
person  is  not  a  violation  of  the  statute  eyen  if  obtained  by  a 
false  representation.  {State  v.  Martin,  167  Mo.  App.  346, 
151  S.  W.  504.)  The  variance  is  fatal  where  there  is  an  alle* 
gation  in  the  indictment  of  the  obtaining  of  money,  where  the 
proof  shows  that  the  property  obtained  is  a  check.  {Leishe 
V.  State,  60  Tex.  Cr.  276,  131  S.  W.  1126.)  There  is  a  fatal 
variance  between  an  indictment  charging  the  unlawful  obtain- 
ing of  money  from  a  person  and  evidence  that  a  check  was 
obtained.  {Lory  v.  People,  229  111.  268,  82  N.  E.  261 ;  People 
V.  Warfield,  261  111.  293,  103  N.  E.  979) ;  even  where  the  check 
is  cashed  and  the  money  is  obtained.  {People  v.  CronJcnite,  266 
111.  438,  107  N.  B.  703.)  The  allegation  of  the  obtaining  the 
note  of  one  person,  and  proof  of  the  joint  note  of  the  person 
charged  and  another  person  is  a  fatal  variance.     {People  v. 
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Reed,  70  Cal.  529,  11  Pac.  676.)  On  an  indictment  for  em- 
bezzling bonds  a  conviction  cannot  be  had  of  the  embezzlement 
of  the  proceeds  derived  from  sale  of  the  bonds.  (State  v. 
Hanley,  133  Iowa,  474,  110  N.  W.  9,  14.)  An  indictment 
charging  the  obtaining  money  by  false  pretense  is  not  sustained 
by  proof  of  obtaining  the  satisfaction  of  a  debt  by  false  repre- 
sentations.    (State  V.  Vaughn,  164  Mo.  536,  65  S.  W.  236.) 

Under  section  9328  of  the  Revised  Codes,  provision  is  made 
that  the  jury  shall  **  declare  in  their  verdict  the  value  of  the 
property  taken,  embezzled  or  received  and  the  amount  restored, 
if  any,  and  the  value  thereof."  In  this  case  the  defendant 
offered  to  prove  a  full  repayment  of  all  money  received  by 
the  defendant  as  a  loan  from  the  Daly  Bank  &  Trust  Company 
by  an  assigilment  of  Liberty  Bonds  which  the  banlc  had  ac- 
cepted.  This  was  certainly  competent  to  go  to  the  jury  under 
the  provisions  of  said  section  9328  of  Montana  Code.  This 
section  provides  what  the  jury  may  do.  But  how  can  they  do 
it  if  the  court  prevents  them  from  hearing  the  evidence?  If 
the  jury  could  not  determine  this  fact,  by  reason  of  such  rul- 
ing, it  was  error  for  the  court  to  prevent  them  from  perform- 
ing one  of  the  duties  that  was  incumbent  upon  them.  In 
Nebraska,  under  a  sjtatute  containing  many  of  the  provisions 
of  section  9328,  and  with  very  similar  intent,  it  was  said:  **It 
is  imperative  that  the  jury  comply  with  the  terms  of  the  fore- 
going statute  and  declare  in  their  verdict  the  value  of  the 
property  stolen,  embezzled  or  falsely  obtained."  (Lee  v.  State, 
103  Neb.  87,  170  N.  W.  359;  Fisher  v.  State,  52  Neb.  531, 
72  N.  W.  954;  Holmes  v.  State,  58  Neb.  297,  78  N.  W.  641; 
Henning  v.  State,  102  Neb.  271,  166  N.  W.  617.)  If  after  the 
evidence,  instruction  and  special  verdict  had  been  submitted 
to  the  jury,  they  had  not  returned  in  such  special  verdict  a 
finding  of  the  facts,  the  defendant  could  not  complain  of  their 
lack  of  action.  In  this  case,  however,  the  court  by  its  ruling 
prevented  such  finding,  and  thus  deprived  the  defendant  of  a 
constitutional  guaranty. 
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Mr.  Wellington  2).  Rankinj  Attorney  General,  Mr.  L.  A. 
Foot,  Assistant  Attorney  General,  Mr.  J.  B.  C.  Knight,  County 
Attorney,  and  Mr.  W.  O.  OiVbert,  for  Respondent,  submitted  a 
brief;  Mr.  Foot  and  Mr.  Knight  argued  the  cause  orally. 

The  court  committed  no  error  in  overruling  defendant's  ob- 
jection to  the  introduction  of  any  evidence  on  the  ground  and 
for  the  reason  that  the  information  does  not  state  facts  suffi- 
cient to  constitute  a  public  offense  and  does  not*  substantially 
conform  to  the  provisions  of  sections  9147,  9148  and  9149. 
The  information  comes  clearly  within  the  rule  ais  laid  down  in 
State  v.  Bratton,  56  Mont.  563,  186  Pac.  327,  in  which  the 
court  states  **that  in  order  to  convict  of  the  crime  here 
charged  it  is  necessary  that  the  prosecution  allege  and  prove 
(1)  the  making  by  the  accused  to  the  person  injured  of  one 
or  more  representations  of  past  events  or  existing  facts;  (2) 
that  such  injured  party  believed  such  'representations  to  be 
true,  and  relying  thereon  parted  with  money  or  property, 
which  was  received  by  the  accused;  (3)  that  such  representa- 
tlons  were  false;  (4)  were  made  knowingly  and  designedly 
with  the  intent  to  defraud  such  other  person.'*  (See,  also,  2 
R.  C.  L.,  p.  857.) 

Where  money  or  property  has  been  obtained  by  false  pre- 
tenses, with  intent  to  defraud,  a  subsequent  restoration  or  pay- 
ment is  no  defense.  See  19  Cyc.  418,  and  the  cases  cited  in 
support  thereof,  as  follows:  "On  the  principle  that  the  injury 
is  to  the  estate,  defendant  cannot  plead  the  prosecutor  has 
condoned  the  crime  and  settled  with  defendant,  that  he  has 
offered  to  return  the  property  to  the  prosecutor,  that  the 
prosecutor  has  regained  possession  of  the  goods,  that  their  loss 
has  been  made  good  to  him,  or  that  the  prosecutor  has  signed 
a  paper  stating  that  he  did  not  rely  on  the  pretenses."  The 
offense  being  complete  when  the  money  or  property  is  obtained 
by  false  pretenses,  it  is  not  purged  by  a  subsequent  restoration 
or  repayment.     {Donohoe  v.  State,  59  Ark.  378,  27  S.  W.  226 ; 
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Commonwealth  v.  Coe,  115  Mass.  481;  People  v.  Oscar,  105 
Mich.  704,  63  N.  W.  971.) 

Defendant  contends  that  the  questions  with  relation  to 
restoration  were  asked  to  prove  full  restoration  and  were  ad- 
missible under  section  9328.  Defendant  had  no  offer  of  proof 
before  the  court,  and  did  not  state  the  purpose  of  the  questions. 
The  court  was  never  told  the  purpose  of  the  questions  and 
under  the  rule  stated  above  the  evidence  was  certainly  imma- 
terial and  irrelevant.  This  comes  clearly  within  the  rule  by 
this  court  in  the  case  of  State  v.  Brooks,  23  Mont.  146,  57 
Pac.  1038. 

MR.  COMMISSIONER  HORSEY  prepared  the  opinion  for 
the  court. 

The  defendant,  Jack  Mason,  was  convicted  of  the  crime  of 
obtaining  money  by  .false  pretenses  under  the  provisions  of 
section  8683  of  the  Revised  Codes  of  1907,  and  sentenced  to  im- 
prisonment in  the  state  penitentiary.  From  the  judgment  of 
conviction  and  from  an  order  denying  his  motion  for  a  new  trial 
defendant  appeals. 

The  facts  developed  by  the  state  at  the  trial  disclose  that 
the  defendant  appeared  at  the  banking-room  of  the  Daly 
Bank  &  Trust  Company  of  Anaconda,  Montana,  on  or  about 
the  fifteenth  day  of  January,  1921,  and  in  a  conversation  with 
J.  R.  Harrington,  the  cashier  of  said  bank,  represented  himself 
to  be  a  rancher  in  the  Big  Hole  Basin,  in  Beaverhead  county, 
Montana,  and  stated  that  he  wished  to  move  his  family  to 
Anaconda  and  was  desirous  of  establishing  business  relations 
with  the  bank.  Mr.  Harrington  informed  the  defendant  that 
Mr.  E.  J.  Bowman,  the  president  of  the  bank,  was  absent 
from  the  city,  and  to  call  again.  Defendant  returned  on 
the  nineteenth  day  of  January,  but  found  that  Mr.  Bowman 
was  still  absent.  He  visited  the  bank  again  on  January  24, 
and  found  that  Mr.  Bowman  had  returned. 

Defendant  at  that  time  stated  to  Mr.  Bo\\Tnan  that  he  owned 
and  operated  a  ranch  in  the  Big  Hole  country;  that  he  had 
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about  1,500  head  of  cattle  on  his  ranch;  that  he  had  been 
doing  his  banking  business  with  Yegen  Bros,  of  Biitte  and 
owed  them  about  $6,000;  that  he  had  some  accounts  he  could 
not  pay;  that  he  could  borrow  no  more  money;  and  started 
to  tell  Mr.  Bowman  about  his  property,  when  interrupted 
by  Mr.  Bowman  with  the  request  that  the  information  be 
given  to  Mr.  Harrington,  the  cashier,  who  would  fill  out  the 
printed  form  of  property  statement  used  by  the  bank,  and 
stated'  that  the  bank  could  then  decide  whether  or  not  it 
would  make  the  loan.  The  information  given  by  the  defendant 
was  incorporated  in  a  property  statement  by  Mr.  Harrington. 
Among  other  assets  given  by  the  defendant  and  noted  in  the 
statement  were  3,480  acres  of  land,  over  1,500  head  of  live- 
stock, and  about  2,500  tons  of  hay.  Mr.  Bowman  discussed  the 
various  items  in  the  statement  with  Mr.  Mason,  and  particu- 
larly the  item  of  206  head  of  beef  cattle,  which  cattle  de- 
fendant stated  he  had  sold,  or  contracted  to  sell,  delivery  to 
be  made  in  about  sixty  days,  and  from  the  proceeds  of  which 
sale  he  would  satisfy  the  loan  he  desired  the  bank  to  make. 
Some  further  conversation  was  had  as  to  the  weight  of  these 
animals  and  the  price  to  be  paid  by  the  buyer.  Mr.  Bowman 
went  over  the  statement  with  Mr.  Mason  and  questioned  him 
in  regard  to  the  facts  set  forth  therein.  The  statement,  how- 
ever, through  an  oversight,  was  not  signed  by  the  defendant 
imtil  January  27. 

After  the  discussion  was  concluded,  Mr.  Bowman  authorized 
the  loan  of  $10,000.  Immediately  thereafter  a  demand  note 
for  $10,000  was  drawn  by  Mr.  Harrington,  payable  to  the 
Daly  Batik  &  Trust  Company  and  signed  by  Mr.  Mason;  the 
$10,000  being  credited  to  Mlason's  account.  At  the  same  time 
a  draft  for  $6,000  was  drawn,  payable  to  Yegen  Bros.  Bank  in 
Butte;  the  draft  was  delivered  to  the  defendant  and  paid  by 
the  Daly  Bank  &  Trust  Company  on  January  25.  Two  checks, 
bearing  date  the  twenty-first  day  of  January,  1920,  payable  to 
cash,  for  the  sum  of  $1,200  and  signed  by  the  defendant,  were 
paid  to  him  in  cash  on  January  24,   1921.     Another  check, 
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bearine:  date  the  twenty-fourth  day  of  January,  1921,  for  the 
sara  of  $250  and  signed  by  the  defendant,  was  presented  by 
him  to  the  bank  and  a  draft  for  said  amount  issued  on  Seattle 
and  delivered  to  him.  The  last  check  drawn  by  the  defendant 
on  his  account  was  dated  January  25,  1920,  for  the  sum  of 
$500,  payable  to  John  T.  Stevenson,  and  was  paid  by  the  bank 
on  January  27,  1921.  There  was  paid  to  the  defendant,  or  for 
his  benefit,  by  the  bank  and  charged  to  his  account,  the  sum 
of  $7,700.  The  bank,  having  learned  that  the  representations 
made  to  it  by  Mr.  Mason  were  false,  withdrew  the  balance 
of  his  credit,  amounting  to  $2,050,  and  stopped  payment  on 
the  draft  issued  on  Seattle.  Mr.  Mason  had  no  account  at  the 
bank  prior  to  January  24,  1921. 

The  testimony  showed  that  both  Mr.  Harrington  and  Mr. 
Bowman  believed  the  representations  made  to  them  by  Mr. 
Mason  as  to  the  amount  of  property  he  owned,  and  by  reason 
of  such  representations  Mr.  Bowman  authorized  the  loan.  The 
testimony  on  the  part  of  the  state  further  showed  that  de- 
fendant did  not  own  the  property  set  forth  in  the  property 
statement,  and  that  such  representations  were  false. 

The  defendant  did  not  take  the  witness-stand,  so  that  the 
testimony  of  the  state  remains  practically  uncontradicted.  He 
offered  to  prove  by  the  witnesses  Latham  and  Bowman  an  as- 
signment to  the  bank  of  $8,000  worth  of  bonds  which  he  claims 
the  bank  accepted  as  full  restitution  of  the  amount  of  money 
he  liad  received  from  the  bank.  The  offer,  however,  was  by 
the  court  refused. 

It  is  contended  that  the  information  does  not  state  facts 
sufficient  to  constitute  a  public  offense.  With  this  we  do  not 
agree.  The  information  sufficiently  charges  the  offense  of  ob- 
taining money  by  false  pretenses  under  section  8683  of  the  Re- 
vised Codes  of  1907,  and  clearly  meets  the  requirements  of  the 
rule  laid  down  in  SiaU  v.  Bratton,  56  Mont.  563,  186  Pac. 
327. 

The  contention  that  there  is  a  fatal  variance  between  the 
[1-3]     allegations  of  the  information  and  the  proof  in  this. 
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that  the  information  charges  the  obtaining  of  money  by  false 
pretenses,  while  the  proof  shows  merely  the  passing  of  a  credit 
by  the  bank  to  defendant's  account  on  the  faith  of  the  note, 
is  likewise  without  merit. 

When  the  $10,000  was  credited  to  Mason's  account,  posses- 
sion and  title  to  the  money  passed  from  the  bank  to  Mason, 
and  it  was  as  much  a  money  transaction  as  if  he,  in  fact, 
had  received  the  money  and  placed  it  back  in  the  bank,  or  had 
received  the  money  and  carried  it  away  with  him.  It  was  his 
to  do  with  as  he  liked.  But  in  this  case  defendant,  on  the 
day  charged  in  the  information,  actually  received  on  two 
checks  which  he  presented  at  the  teller's  window  the  sum  of 
$1,200  in  cash.  There  was  also  delivered  to  him,  immediately 
following  the  execution  of  the  note,  a  draft  for  $6,000  payable 
to  Yegen  Bros,  of  Butte,  which  was  paid  by  the  Daly  Bank 
&  Trust  Company  on  the  day  following. 

Nor  is  the  fact  that  defendant  received  only  a  part  of  the 
money  alleged  in  the  information  of  any  consequence.  **It 
is  suflBcient  to  prove  that  some  definite  portion  of  the  goods 
was  obtained  by  meajas  of  the  alleged  false  pretense.  Proof  of 
obtaining  a  less  sum  of  money  or  a  smaller  .quantity  of  prop- 
erty than  that  alleged  is  not  a  fatal  variance."  (25  C.  J. 
641.) 

That  the  defendant  obtained  the  money  by  means  of  checks 
is  likewise  of  no  consequence.  In  this  connection  we  quote 
with  approval  the  following  from  a  California  case:  "There 
is  no  variance  between  the  allegations  of  the  information  and 
the  proof.  The  allegation  is  that  the  defendant  procured 
money  from  Norwood,  and  the  proof  is  that  he  did  procure 
money,  but  it  was  procured  by  the  means  or  use  of  a  check  or 
written  request  which  Norwood  made  upon  the  bank  for  the 
payment  of  the  money.  There  may  be  a  diiference  between 
getting  money  directly  by  handling  the  coin  over  in  hand  and 
giving  a  request  in  writing  to  a  third  party  who  complies 
with  the  request  and  hands  it  over,  but  the  effect  is  the  same, 
and  the  distinction  is  highly  technical.     An  appeal  that  de- 
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pends  upon  such  question  for  reversal  is  devoid  of  merit.  The 
defendant  obtained  the  money,  and  obtained  it  from  Norwood, 
no  matter  what  means  were  used  in  finally  conveying  the 
money  from  Norwood  to  the  defendant.  (People  v.  Whalen, 
154  Cal.  472,  98  Pac.  194.) "  (People  v.  Leavens,  12  Gal.  App. 
178,  106  Pac.  IIOS.) 

We  further  believe  that  the  weight  of  authority  and  the 
best  reasoned  cases  support  the  proposition  that  *'An  averment 
of  obtaining  a  certain  sum  of  money  is  sustained  by  proof 
of  obtaining  a  check,  draft,  warrant,  order,  or  the  like,  which 
is  afterward  paid  or  honored.''     (25  C.  J.  641.) 

Other  arguments  advanced  by  defendant,  dealing  with  the 
question  of  variance  and  failure  of  proof,  have  been  carefully 
considered  and  found  to  be  without  merit. 

It  is  earnestly  insisted  that  the  lower  court  committed  error 
[4]  in  refusing  to  receive  certain  testimony  offered  by  de- 
fendant to  show  the  amount  and  value  of  the  property  restored 
to  the  Daly  Bank  &  Trust  Company  prior  to  the  trial  of  the 
case,  and  in  support  of  their  position  invite  attention  to  sec- 
tion 9328  of  the  Revised  Codes  of  1907,  which  reads  as  follows : 
''When  the  indictment  or  information  charges  an  oflfense 
against  the  property  of  another,  by  robbery,  larceny,  burglary, 
fraud,  or  the  like,  the  jury,  on  conviction,  must  ascertain 
and  declare  in  their  verdict  the  value  of  the  property  taken, 
embezzled,  or  received,  and  the  amount  restored,  if  any,  and 
the  value  thereof;  but  their  failure  to  do  so  does  not  affect  the 
validity  of  their  verdict."  This  section  of  the  statutes,  and 
in  substantially  the  same  form,  was  enacted  by  the  first 
territorial  legislature  of  the  then  territory  of  Montana.  In 
1895  the  old  section  was  amended,  and  among  other  amend- 
ments was  one  substituting  the  word  **must"  for  the  word 
"shaU"  appearing  in  the  old  section.  This  is"  of  no  especial 
significance,  except,  perhaps,  as  evidencing  a  desire  on  the  part 
of  the  legislature  to  give  added  emphasis  to  their  intention  to 
make  its  provisions  mandatory. 
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There  has  not  been  called  to  our  attention,  nor  are  we  able 
to  find,  another  state  having  a  statute  like  ours.  There  are  a 
few  states,  notably,  Wyoming,  Nebraska  and  Ohio,  which  have 
statutes  expressly  requiring  the  verdict  to  specify,  in  terms,  the 
value  found,  but  in  none  of  these  states  does  the  statute  re- 
quire the  jury  to  find  the  amount  of  the  property  restored  or 
the  value  thereof,  nor  do  any  of  the  statutes  contain  the 
phrase  found  in  the  concluding  part  of  the  section  of  our 
statute. 

The  supreme  courts  of  Wyoming  {Thomson  v.  State,  21 
Wyo.  196,  130  Pac.  850),  and  Nebraska  {Holmes  v.  State,  58 
Neb.  297,  78  N.  W.  641),  have  quoted  with  approval  the 
following  from  the  case  of  Armstrong  v.  State,  21  Ohio  St. 
357:  **  Horse-stealing  is  larceny,  and  the  language  employed 
in  the  167th  section  of  the  Code  [our  section  6252,  supra], 
is  clearly  broad  enough  to  embrace  that  offense.  It  expressly 
includes  in  its  provisions  the  offense  of  obtaining  property 
by  false  pretenses,  and  the  grade  of  punishment  aflSxed  to  this 
offense  by  the  statute,  like  that  of  horse-stealing,  does  not 
depend  upon  the  value  of  the  property  obtained.  Since,  then, 
the  section  applies  expressly  to  one  of  these  offenses,  we  can- 
not well  hold  that  it  has  no  application  to  the  other,  for  there 
is  no  reason  for  applying  it  in  one  case  that  is  not  equally 
strong  in  the  other.  The  determination  of  the  grade  of  pun- 
ishment is  not,  then,  the  only  reason  for  this  provision  of  the 
Code.  Although  the  value  of  the  property  stolen  in  one  case, 
or  falsely  obtained  in  the  other,  may  not  affect  the  grade 
or  kind  of  penalty  imposed  for  these  offenses,  it  may  influence 
the  degree  of  punishment  to  be  inflicted.  The  statute  gives 
a  wide  discretion  to  the  court  as  to  the  degree  of  punishment 
to  be  adjudged,  on  conviction.  In  this  view,  it  may  have 
been  regarded  as  material  tQ  the  substantial  rights  of  the  de- 
fendant, that  the  actual  value  of  the  property  stolen,  or 
falsely  obtained,  should  be  'ascertained  and  returned'  in  the 
verdict,  and  that  it  should  not  be  left,  as  on  a  general  verdict 
of  guilty,   according   to   respectable   authorities   it   might   be 
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(Bishop's  Criminal  Procedure,  sec.  719),  to  be  implied  to 
be  the  amount  stated  in  the  indictment.  But  whatever  rea- 
sons may  have  induced  the  enactment  of  the  section,  its  terms 
are  such,  we  are  constrained  to  hold,  that  the  offense  for 
which  the  defendant  was  tried,  was  embraced  in  its  provisions. 
To  liold  the  reverse  would  virtually  be  a  judicial  repeal  of 
the  section.  The  verdict  was  not,  therefore,  in  accordance  with 
the  express  requisition  of  the  statute,  and  should  have  been 
set  aside  on  the  motion  of  the  defendant  made  for  that  pur- 
pose." 

We  quote  the  above  because,  in  our  opinion,  although  de- 
cided under  a  statute  in  many  respects  unlike  ours,  it  is 
persuasive  of  the  purpose  and  intent  of  our  legislature  in 
enacting  the  section  of.  the  statute  now  under  consideration. 
But,  by  reason  of  the  fact  that  our  statute  adds  a  provision 
requiring  the  jury  to  find  the  amount  of  the  property  restored 
and  the  value  thereof,  we  are  at  liberty  to  add  another  reason 
for  the  enactment  of  the  present  section,  and  that  is  that 
it  might,  to  some  extent  at  least,  be  considered  by  the  jury 
as  a  circumstance  in  determining  the  question  of  the  intent 
with  which  the  defendant  acted  at  the  time  of  the  commission 
of  the  alleged  offense  with  which  he  is  charged.  But  what- 
ever may  have  been  the  purpose  for  its  enactment,  we  are  not 
at  liberty  to  disregard  its  provisions. 

It  is  a  familiar  and  well-settled  rule  of  statutory  con- 
struction: *'That  every  word,  phrase  and  term  of  a  statute 
[5]  shall  be  considered,  and  none  shall  be  held  to  be  mean- 
ingless if  it  is  possible  to  give  it  effect."  (State  ex  rel.  Bitter 
Boot  Valley  Irr,  Co,  v.  District  Court,  51  Mont.  305,  152 
Pae.  745;  sec.  7875,  Rev.  Codes  1907.)  To  say  that  the  con- 
cluding clause  of  this  section  cures  the  omission  on  the  part  of 
the  court  to  follow  its  plain  provisions  would,  in  our  opinion, 
violate  the  above  rule  and  would,  in  effect,  amount  to  a  judi- 
cial repeal  of  the  section.  The  phrase  "but  their  failure  to  do 
so  does  not  affect  the  validity  of  their  verdict"  was  intended 
to  cure  any  omission  on  the  part  of  the  jury  to  follow  the 
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mandate  of  the  statute,  but  in  no  sense  relieved  the  court, 
when  properly  requested  so  to  do,  of  the  obligation  to  follow 
its  command  in  any  case  embraced  within  its  provisions. 

The  rejected  testimony  should  have  been  admitted,  and  an 
instruction  in  the  language  of  this  section  of  the  statute,  with 
the  last  clause  thereof  omitted,  should  have  been  given  to  the 
jury  for  their  guidance.  The  exclusion  of  the  testimony 
offered  constituted  error  prejudicial  to  the  substantial  rights  of 
the  defendant. 

It  will  be  unnecessary  to  consider  the  remaining  specifica- 
tions of  alleged  error,  because  some  have  already  been  dis- 
posed of  by  what  has  been  stated  in  this  opinion  and  the 
others  are  deemed  wholly  without  merit. 

We  recommend  that  the  judgment  and  order  appealed  from 
be  reversed  and  the  cause  remanded  to  the  district  court  for  a 
new  trial. 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  appealed  from  are  reversed  and  the 
cause  is  remanded  to  the  district  court  for  a  new  trial. 

Beversed  and  remanded. 

62  Mont. — 18 
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FOLSOM,  Respondent,  v.  FISCO  bt  ai^.,  Appellants. 

(No.  4,588.) 
(Submitted  January  7,  1922.     Decided  January  27,  1922.) 

[204  Pac.  367.] 

False  Imprisonment — Sheriffs — Peace  Bond — Failure  to  Fur- 
nish — Defective  Commitment — Justices  of  the  Peace — Docket 
Entries  of  Prior  Commitment — Improper  Admission  in  Evi- 
dence. 

False    Imprisonment — Peace    Bond — Failure    to    Furnish — Defective    Com- 
mitment— ^Liability  of  Sheriff. 

1.  Heldf  under  section  8947,  Revised  Codes  of  1907,  declaring  that 
an  order  of  a  justice  of  the  peace  committing  one  to  jail  for  failure 
to  give  bond  to  keep  the  peace  must  specify  the  cause  of  commitment, 
the  requirement  to  give  security,  the  amount  thereof  and  the  omis- 
sion to  give  it,  that  a  commitment  which  failed  to  state  that  the 
accused  had  not  given  security,  and  which  was  not  directed  to  the 
sheriff  and  did  not  contain  any  direction  as  to  what  he  should  do 
under  it  (sec.  9094),  was  so  defective  as  to  afford  the  sheriff  no 
protection  in  an  action  for  damages  for  false  imprisonment. 

Same — Justice  of  the  Peace— Docket  Entries  of  Prior  Commitment — Evi- 
dence— Inadmissibility.         , 

2.  In  an  action  for  false  imprisonment  under  an  invalid  order  of 
commitment  for  failure  to  furnish  bond  to  keep  the  peace,  admission 
in  evidence  of  entries  in  a  justice's  docket  in  prior  proceedings  of 
the  same  nature  constituted  error  to  plaintiff's  substantial  rights. 

Appeal  from  District  Court,  Musselshell  County;  George  P. 
Jones,  Judge. 

Action  by  J.  B.  Folsom  against  Zelma  Viola  Fisco,  execu- 
trix of  the  last  will  and  testament  of  J.  L.  Fisco,  sheriff,  de- 
ceased, and  another.  Judgment  for  defendants,  and  from  an 
order  granting  plaintiff's  motion  for  a  new  trial,  defendcoits 
appeal.     Affirmed. 

Messrs,  Jeffries  &  McNaught,  for  Appellants,  submitted  a 
brief;  Mr.  O,  J,  Jeffries  argued  the  cause  orally. 

Mr.  W.  A.  Pennington,  for  Respondent,  submitted  a  brief 
and  argued  the  cause  orally 


1.    Liability  of  officer  for  false  imprisonment,  see  note  in  64  Am,  8t« 
Bep.  408, 
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MR.  COMMISSIONER  HORSKY  prepared  the  opinion  for 
the  court. 

Since  the  trial  of  this  action  in  the  district  court  the  de- 
fendant J.  L.  Pisco,  sheriff,  has  died,  and  Zelma  Viola  Pisco, 
as  executrix  of  the  last  will  and  testament  of  J.  L.  Pisco, 
deceased,  has  been  substituted  as  a  party  defendant  in  his 
stead. 

This  action  is  for  damages  for  false  imprisonment  and  grew 
out  of  the  following  facts:  On  October  22,  1914,  the  plaintiff, 
J,  B.  Polsom,  after  a  hearing  had  before  one  0.  R.  McVay, 
a  justice  of  the  peace  of  Roundup  township,  Musselshell  county, 
Montana,  was  ordered  by  the  justice  to  give  bond  to  the  state 
of  Montana  in  the  sum  of  $500  to  keep  the  peace.  Plaintiflf 
failed  to  furnish  the  bond  and  was  committed  to  the  custody 
of  the  defendant  J.  L.  Pisco,  sheriff  of  said  county,  under  and 
by  virtue  of  a  commitment  issued  out  of  said  justice  court. 

Plaintiflf  was  held  by  the  sheriflp  and  imprisoned  in  the 
[1]  county  jail  of  said  county  for  a  period  of  one  year  from 
the  date  of  the  commitment.  On  October  21,  1915,  one  Her- 
man S.  Bruce,  who  succeeded  McVay  as  justice  of  the  peace, 
made  the  following  order,  which  was  placed  in  the  hands  of 
the  defendant  J.  L.  Pisco : 

**In  the  Justice  Court  of  Roundup  Township. 

"Before  Herman  S.  Bruce,  Justice  of  the  Peace. 

*' State  of  Montana, 
County  of  Musselshell — ss. : 

#  _ 

**  State  of  Montana, 

**  Plaintiflf, 

V. 

"J.  B.  Polsom, 

**  Defendant. 

"Order. 

"Complaint  having  been  made  before  me  this  21st  day  of 
October,  A.  D.   1915,  by  Washburn  B.  Polsom  and  aflBdavit 
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filed  that  he  believes  that  one  J.  B.  Folsom  intends  to  do 
him  harm,  and  that  said  J.  B.  Folsom  has  the  power  so  to 
do  and  has  threatened  so  to  do,  and  it  appearing  to  this  court 
that  an  order  was  heretofore  made  by  Hon.  0.  MeVay  hold- 
ing the  defendant,  J.  B.  Folsom,  nnder  bonds  to  keep  the 
peace  in  the  sum  of  five  hundred  dollars  ($500),  and  that  the 
order  for  such  bonds  was  made  upon  due  and  sufficient  show- 
ing that  the  defendant  should  be  held  under  such  bonds : 

''Wherefore,  complaint  having  been  filed  in  this  court,  and 
application  having  been  made  by  the  complainant,  Washburn 
B.  Folsom,  praying  that  the  defendant  named  herein,  be  re- 
quired to  give  a  bond  to  keep  the  peace  toward  the  state  of 
Montana  and  towards  the  complainant,  Washburn  B.  Folsom, 
in  particular,  and  sufiicient  cause  having  been  shown: 

**  Therefore,  it  is  hereby  ordered  and  adjudged  that  the  de- 
fendant, J.  B.  Folsom,  be  required  to  give  bonds  in  the  sum 
of  five  hundred  ($500)  dollars  to  keep  the  peace  towards  the 
state  of  Montana  and  the  complainant,  Washburn  B.  Folsom, 
in  particular,  and,  failing  to  give  such  bonds,  he  be  confined 
in  the  county  jail  of  Musselshell  county  until  such  bonds  are 
given,  not  to  exceed  one  year. 

''Done  this  21st  day  of  October,  A.  D.  1915. 

"Herman  S.  Bruce, 
"Justice  of  the  Peace." 

Under  this  order  the  defendant  J.  L.  Fisco  held  the  plain- 
tiff in  his  custody  and  in  the  county  jail  of  Musselshell  county 
until  September  16,  1916,  on  which  day  he  was  brought 
before  the  district  judge  of  said  county  under  a  writ  of  habeas 
corpus  and  by  an  order  duly  made  on  that  day  was  released 
from  custody. 

Thereafter  the  present  action  was  instituted  by  the  plain- 
tiff against  the  defendants  J.  L.  Fisco  and  the  Fidelity  &  De- 
posit Company  of  Maryland,  a  corporation,  surety  on  his 
official  bond  as  sheriff  of  Musselshell  county,  to  recover  dam- 
ages for  the  unlawful  detention  of  the  plaintiff  by  the  de- 
fendant J.  L.  Fisco  in  the  county  jail  of  said  county  from  Oc- 
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tober  22,  1915,  to  September  16,  1916.  The  defendants  filed 
separate  answers.  The  defendant  J.  L.  Fisco  by  his  separate 
answer  seeks  to  justify  the  imprisonment  of  the  plaintiff  in 
the  county  jail  under  and  by  virtue  of  the  order  quoted 
above.  Issues  were  joined  and  a  trial  had,  which  resulted  in 
a  verdict  and  judgment  for  the  defendants.  The  plaintiff 
moved  for  a  new  trial,  which  motion  was  by  the  trial  court 
granted.  The  defendants  have  appealed  from  the  order  grant- 
ing plaintiff's  motion  for  a  new  trial. 

In  this  action  there  were  two  defenses  available  to  the  de- 
fendants: "(1)  A  denial  of  the  imprisonment;  (2)  a  justifica- 
tion of  the  imprisonment."  {Kroeger  v.  Passmore,  36  Mont. 
504,  14  L.  R.  A.  (n.  s.)  988,  93  Pac.  805.)  The  defendants 
here  admitted  the  imprisonment,  but  sought  to  justify  the 
detention  of  the  plaintiff  in  the  county  jail  of  Musselshell 
county  by  the  defendant  J.  L.  Fisco  under  the  order  hereto- 
fore quoted  at  length. 

The  defendants  contend  that  it  is  a  well-settled  rule  that, 
if  the  court  has  jurisdiction  over  the  subject  matter,  and  the 
process  is  regular  on  its  face,  the  officer  incurs  no  liability 
in  executing  it,  regardless  of  defects  in  the  proceedings  under 
which  it  was  issued,  and  that  the  order  in  question  met  all 
of  these  essential  requirements.  The  plaintiff,  on  the  other 
hand,  claims  that  the  said  order  was  invalid  as  a  commit- 
ment and  afforded  the  officer  no  justification  in  holding  him 
a  prisoner  in  the  county  jail  for  the  period  complained  of. 

The  rule  contended  for  by  defendants  is  recognized  in  this 
state  as  to  sheriffs  and  other  ministerial  officers  by  the  follow- 
ing statute:  ''A  sheriff,  or  other  ministerial  officer,  is  justified 
in  the  execution  of  and  must  execute  all  process  and  orders 
regular  on  their  face  and  issued  by  competent  authority,  what- 
ever may  be  the  defect  in  the  proceedings  upon  which  they 
were  issued."     (Sec.  3024,  Rev.  Codes  1907.) 

The  issue  then  narrows  itself  down  to  the  question:  Does 
this  order  meet  the  requirement  that  process  must  be  regular 
on  its  face   (the  jurisdiction  of  the  justice  court  not  being 
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questioned),  in  view  of  the  requirements  of  the  provisions  of 
section  8947,  Revised  Codes  1907,  which  authorizes  a  justice 
of  the  peace  to  commit  a  defendant  if  he  fails  to  furnish 
the  required  bond  to  keep  the  peace,  and  specifies  what  facts 
the  commitment  should  contain?  If  it  does,  the  defendants 
are  not  liable,  and  the  court  should  have  so  instructed  the 
jury.  If  it  does  not,  the  imprisonment  of  the  plaintiff  was 
illegal,  and  the  court  should  have  so  instructed  the  jury, 
advising  them  that  the  only  question  left  for  their  determina- 
tion was*  what  damages  the  plaintiff  had  suffered  by  reason 
of  his  imprisonment. 

It  would  serve  no  useful  purpose  to  review  all  the  sections 
of  our  statutes  dealing  with  the  question  of  security  to  keep 
the  peace,  as  only  two  sections  of  the  chapter  dealing  with 
that  subject  in  our  Codes  are  necessary  to  be  noticed.  These 
two  sections  read  as  follows:  **If,  however,  there  is  just  reason 
to  fear  the  commission  of  the  offense,  the  person  complained 
of  may  be  required  to  enter  into  an  undertaking  in  such  sum, 
not  exceeding  $5,000,  as  the  magistrate  may  direct,  with  one 
or  more  sufficient  sureties,  to  keep  the  peace  toward  the  state, 
and  particularly  toward  the  complainant.  The  undertaking  is 
valid  and  binding  for  one  year,  and  may,  upon  the  renewal 
of  the  complaint,  be  extended  for  a  longer  period,  or  a  new 
undertaking  may  be  required.''     (Sec.  8946,  Rev.  Codes  1907.) 

**If  the  undertaking  required  by  the  last  section  is  given,  the 
party  complained  of  must  be  discharged.  If  he  does  not  give 
it,  the  magistrate  must  commit  him  to  prison,  specifying  in 
the  warrant  the  cause  of  commitment,  the  requirement  to  give 
security,  the  amount  thereof,  and  the  omission  to  give  the 
same.''     (Sec.  8947.) 

This  court,  in  the  case  of  State  ex  rel,  Jackson  v.  Kennie, 
24  Mont.  45,  60  Pac.  589,  had  this  to  say  relative  to  the  re- 
quirements of  the  latter  section:  **The  commitment  is  not 
properly  before  us  upon  this  appeal,  but  we  will  remark 
of  it,  in  passing,  that  it  contains  all  the  recitals  required  by 
the  statute.     Upon  the  failure  to  give  the  undertaking,  the 
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magistrate  must  commit  the  person  charged  to  prison,  specify- 
ing in  the  warrant  (a)  the  cause  of  commitment;  (b)  the 
requirement  to  give  security;  (c)  the  amount  thereof;  and 
(d)  the  omission  to  give  the  same.''  (See  Bradstreet  v.  Furge- 
son,  23  Wend.  (N.  Y.)  638;  9  C.  J.  396.) 

The  order  in  question  was  no  doubt  the  one  contemplated 
by  section  8946,  Revised  Codes,  and  is  for  the  information  of 
the  defendant  commanding  him  to  give  security  and  fixing 
the  amount  thereof.  At  this  point  the  defendant  must  do 
one  of  two  things — furnish  the  required  bond  or  be  committed 
to  jail.  But  it  goes  without  saying  that  the  defendant  must 
first  be  given  an  opportunity  to  furnish  the  security.  If  he 
fails  to  do  so,  then  for  the  first  time  may  the  magistrate  avail 
himself  of  the  power  given  him  under  section  8947  to  commit 
the  defendant  to  prison. 

But  it  is  contended  that  this  order  sufficiently  complies  with 
section  8947,  and  is  therefore  a  valid  commitment.  Bearing  in 
mind  the  provisions  of  the  statute  in  this  regard,  let  us  see 
how  nearly  the  order  meets  the  requirements  of  that  section. 
It  specifies  the  requirement  to  give  bond  and  the  amount 
thereof  and  that,  in  the  event  it  is  not  forthcoming,  the  de- 
fendant be  committed  to  the  county  jail,  but  nowhere  is  it 
stated  that  he  failed  to  give  the  required  security,  the  very 
thing  that  must  happen  before  the  justice  can  exercise  the 
power  lodged  in  him  to  commit  the  defendant  to  jail,  and 
the  very  information  which  the  statute  requires  shall  appear 
in  the  commitment.  The  sheriff  is  presumed  to  know  that  the 
omission  to  give  security  must  be  specified  in  the  commitment, 
and  that  he  is  not  at  liberty  to  seek  this  information  from 
sources  independent  of  the  process  under  which  he  seeks  to 
justify  the  imprisonment,  as  he  would  be  obliged  to  do  under 
such  an  ofder  as  the  one  in  question.  It  would  also  readily 
suggest  itself,  even  to  a  layman,  that  the  very  order  which 
exacts  the  requirement  to  give  security  could  not  anticipate 
the  breach  thereof.     Further,  the  order  does  not  contain  any 
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command  or  direction  to  the  sheriff  as  to  what  he  should  do 
under  it;  it  is  not  even  directed  to  the  sheriff.  (Sec.  9094, 
Rev.  Codes  1907;  Peof^e  v.  Haff<m^  170  N.  Y.  46,  62  N.  E. 
1086.) 

Process  which  discloses  on  its  face  such  a  substantial  depar- 
ture from  the  plain  provisions  of  the  statute  as  does  this,  does 
not  meet  the  requirements  of  the  rule  that  process  must  be 
regular  on  its  f&ce,  and  affords  no  protection  to  the  officer 
acting  under  it.  (25  C.  J.  475 ;  Savacool  v.  Boughton,  5  Wend. 
(N.  Y.)  170,  21  Am.  Dec.  181,  and  note;  11  R.  C.  L.  795.) 

Defendants  assert  that  this  court  in  the  case  of  State  ex  rel, 
Jackson  v.  Kennie,  supra,  had  under  consideration  an  order  in 
all  material  respects  similar  to  the  one  in  the  case  at  bar, 
which  was  held  to  be  good.  The  commitment  in  the  Kenrvie 
Case  recited  that  Ottway  Jackson  had  been  tried  and  found 
guilty  of  threatening  to  commit  murder,  that  an  order  had 
been  made  requiring  the  said  Jackson  to  give  bond  in  the  sum 
of  $1,000  to  keep  the  peace,  and  that  such  bond  had  not  been 
given,  and  then  contained  a  direct  command  from  the  state 
of  Montana  to  the  sheriff  to  imprison  the  defendant  in  the 
county  jail — a  very  different  document  from  the  one  in  ques- 
tion. 

Giving  the  defendants  the  benefit  of  the  observation  in  the 
Kennie  Case  **that  we  should  not  exact  too  much  technical 
nicety  from  justices  of  the  peace,"  we  are  still  impelled  to 
the  conclusion  that  the  order  in  question  does  not  meet  the 
essential  requirements  of  section  8947,  that  it  afforded  no 
protection  to  the  defendant,  J.  L.  Pisco,  who  acted  under  it, 
and  that  the  court  should  have  instructed  the  jury  accordingly. 

Plaintiff  complains  of  other  errors  having  been  committed 
[2]  by  the  trial  court,  which  we  need  not  consider,  as  they 
will  not  likely  occur  on  another  trial  of  this  cause,  but  we 
might  remark  in  passing  that  the  admission  in  evidence  of  the 
entries  in  the  justice's  docket  of  the  proceedings  had  in  1914, 
under  which  plaintiff  was  imprisoned  the  first  year  for  failure 
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to  furnish  a  bond  to  keep  the  peace,  constitute  error  prejudi- 
cial to  his  substantial  rights. 
We  recommend  that  the  order  appealed  from  be  affirmed. 

Per  CuriajM  :  For  the  reasons  given  in  the  foregoing  opinion, 
the  order  appealed  from  is  affirmed. 

Affirmed^ 


In  Be  CASELLI. 

(No.  5,004.) 
(Submitted  January  17,   1922.    Decided  January  24,  1922.) 

[204  Pac.  364.] 

Habeas     Corpus — Public    Health — Commanicable     Diseases — 
Qu4ji/ranUne — Police  Power — Constitution. 

Public  Health — Oommunieable  Diseases — Quarantine — ^Police  Power — ^Pre- 
liminary Judicial  Inquiry  not  Required. 

1.  The  legislature  under  its  police  power  may  enact  laws  authoriz- 
ing the  establishment  of  quarantine  regulations  and  requiring  the  de- 
tention of  persons  affected  with  contagious  diseases  dangerous  to  the 
public  health  without  resort  to  a  preliminary  judicial  proceeding  to 
determine  the  charaeter  of  the  disease  and  the  facts  constituting  the 
danger  to  public  health. 

Habeas  Corpus — Quarantine— Legality  of  Detention. 

2.  A  person  placed  in  quarantine  because  affected  with  a  communi- 
cable disease  may,  on  habeas  corpus,  challenge  the  right  of  the  au- 
thorities to  continue  his  detention  if  the  fac&  upon  which  the  order 
was  made  no  longer  exist. 

Same — ^Public   Health — Quarantine — Constitution. 

3.  The  provisions  of  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  and  of  sections  6  and  7  of  Article  III  of  the 
state  Constitution,  to  the  effect  that  no  person  may  be  deprived  of 
his  liberty  without  due  process  of  law,  have  no  application  to  the 
case  of  one  detained  in  quarantine  because  affected  with  a  danger- 
ous communicable  disease. 

Same — Quarantine — Justification  Under  Evidence. 

4.  Evidence  showing  that  a  woman  had  been  plying  her  trade  as  a 
prostitute  within  a  short  time  prior  to  her  arrest  by  the  county  health 
officer  under  Chapter  106,  Laws  of  1919,  and  detention  in  quarantine 
on  the  ground  that  she  was  affected  with  gonorrhea,  was  a  constant 
associate  of  prostitutes,  etc.,  held  sufficient  to  warrant  her  detention 
until  such  time  as  it  was  safe  to  allow  her  to  go  at  large.  (At 
Chambers.) 
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Application  by  Mamie  Caselli  for  a  Writ  of  Habeas  Corpus. 
Writ  discharged   and  complainant  remanded. 

Messrs.  Rtissell,  Madeen  &  Clarke,  for  Complainant,  sub- 
mitted a  brief;  Mr.  Chas.  H,  Russell  argued  the  cause  orally. 

Mr,  Wellington  D.  Rankin,  Attorney  General,  Mr.  A.  H. 
Angstman  and  Mr.  Gael  6.  Wilson,  Assistant  Attorneys  Gen- 
eral, and  Mr.  Lloyd  I,  Wallace^  for  the  State,  submitted  a 
brief;  Mr.  Wilson  argued  the  cause  orally. 

At  Chambers. 

MR.  CHIEF  JUSTICE  BBANTLY  delivered  the  opinion. 

The  complainant  herein  is  held  by  the  sheriff  of  Missoula 
county  under  an  order  of  the  health  ofBcer  of  the  city  and 
county  of  Missoula  made  under  the  quarantine  regulations  es- 
tablished by  the  state  board  of  health,  under  Chapter  106  of 
the  laws  of  the  sixteenth  legislative  assembly,  on  the  ground 
that,  according  to  the  information  of  the  health  officer,  she  is 
affected  with  gonorrhea,  a  disease  declared  by  the  statute  to 
be  contagious,  communicable,  and,  therefore,  dangerous  to  the 
public  health.  She  has  applied  to  me  for  a  writ  of  habeas 
corpus  to  obtain  her  release  on  the  grounds:  (1)  That  she 
was  not  granted  a  judicial  hearing  prior  to  the  time  she  was 
taken  and  detained  by  the  sheriff;  and  (2)  that  the  facts 
do  not  exist  showing  that  she  is  affected  with  the  disease  and 
so  conducts  herself  as  to  be  dangerous  to  the  public  health. 

1.  Counsel  have  presented  briefs  in  support  of  their  several 
contentions,  but  I  shall  not  undertake  to  enter  here  upon  an 
[1]  examination  of  the  numerous  decisions  cited  by  them. 
There  is,  perhaps,  no  authority  to  be  found  at  this  late  day 
which  denies  that  the  legislature,  under  its  police  power,  may 
enact  laws  authorizing  the  establishment  of  quarantine  regula- 
tions and  requiring  the  detention  of  persons  affected  with  con- 
tagious diseases  dangerous  to  the  public  health  without  resort 
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to  a  preliminary  judicial  proceeding  to  determine  the  char- 
acter of  the  disease  and  the  facts  constituting  the  danger 
to  public  health.  Under  the  statute  before  us  the  proper 
health  oiBcer  may  issue  his  warrant  directing  the  arrest,  with- 
out notice,  of  any  person  reasonably  suspected  of  having  a 
communicable  disease,  and  his  detention  for  the  time  being  and 
until  the  existence  and  character  of  the  disease  can  be  deter- 
mined; and,  in  case  his  course  of  conduct  or  condition  is  such, 
in  the  judgment  of  the  health  officer,  as  to  render  it  necessary 
to  protect  the  public  health,  to  isolate  such  person  until  he 
recovers  from  the  disease  or  until  he  may  be  released  without 
[2]  further  danger  to  the  public.  If,  however,  after  his 
arrest,  such  person  challenges  the  right  of  the  authorities  to 
continue  his  detention,  he  is  entitled  to  have  its  legality  in- 
quired into  upon  habeas  corpus.  The  existence  of  the  power 
of  the  health  officer  to  detain  anyone  rests  upon  the  existence 
of  the  facts  making  such  detention  necessary.  The  law  does 
not  deprive  any  citizen  of  the  right  to  be  heard  on  this  ques- 
tion, but  he  is  not  entitled  to  a  hearing  in  the  first  instance. 
**The  detention  of  persons  affected  with  or  suspected  of  con- 
tagious disease  in  quarantine  presents  one  of  the  cases  where 
the  police  power  is  literally  the  law  of  self-defense — a  para^ 
mount  necessity."  (Freund's  Police  Power,  sec.  446.)  If 
the  contention  of  counsel  for  the  complainant  should  be  up- 
held, this  law  of  self-defense — ^necessity — ^would  be  rendered 
entirely  inoperative  while  the  judicial  proceeding  would  be  in 
progress.  In  my  opinion,  the  Fourteenth  Amendment  to  the 
[3]  Constitution  of  the  United  States  and  sections  6  and  7 
of  Article  III  of  the  Constitution  of  the  state  of  Montana, 
relied  on  by  complainant's  counsel,  have  no  application  to  this 
class  of  cases.  I  cannot  conclude  that  the  makers  of  the  two 
Constitutions  ever  contemplated  a  situation  where  a  state  would 
be  rendered  powerless  to  protect  itself  by  prompt  and  speedy 
action  from  the  spread  of  a  contagion  which  by  neglect  might 
reach  to  and  affect  any  considerable  number  of  people  in  a 
community. 
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2.  Counsel  for  the  state  insists  that  the  finding  of  the  county 
health  officer  in  such  a  case  declaring  that  the  detained  citizen 
is  afflicted  with  a  contagious  disease,  and  is  therefore  danger- 
ous to  the  public  health,  is  conclusive  and  not  subject  to  re- 
view by  the  courts.  There  is  some  conflict  of  authority  on 
this  subject,  but  the  great  weight  of  it  supports  the  rule  stated 
at  the  outset  of  the  opinion,  namely,  that  the  law  does  not  tol- 
erate the  arrest  and  detention  of  any  citizen"  without  the  right 
to  challenge  the  existence  of  the  facts  upon  which  he  is  held. 

The  facts  introduced  at  the  hearing  established  clearly  that 
[4]  the  complainant  is  affected  with  gonorrhea.  This  was 
ascertained  by  scientific  means  by  the -bacteriologist  employed 
by  the  state  board  of  health  upon  the  application  of  the  health 
officer  of  Missoula  county.  The  only  uncertainty  I  encounter 
upon  the  whole  case  is  whether  the  complainant,  in  her  present 
condition,  would,  in  fact,  be  dangerous  to  the  health  of  the 
community  in  which  she  lives  if  she  were  allowed  to  go  at 
large.  The  testimony  is  not  satisfactory,  but  it  does  disclose 
circumstances  which  justify  the  inference  that  the  complain- 
ant, within  a  comparatively  short  time  prior  to  her  arrest,  had 
been  plying  her  trade  of  prostitute;  that  at  one  time  during 
the  past  year  she  was  found  by  the  police  occupying  the  same 
bed  with  a  man  other  than  her  husband  at  a  place  which  bears 
ill  repute;  that  she  has  been  found  in  the  same  place  at  other 
times  since;  that  she  has  been  a  constant  associate  of  other 
prostitutes;  and  that  she  has  recently  been  found  upon  the 
streets  of  the  city  of  Missoula  at  all  times  of  the  night  at 
places  where  women  not  engaged  in  prostitution  would  not 
under  any  circumstances  be  found.  Upon  this  evidence  I  am 
constrained  to  the  conclusion  that  the  health  officer  was  justi- 
fied in  directing  her  detention  until  she  shall  become  cured 
or  until  she  may  be  safely  allowed  to  go  at  large. 

I  therefore  discharge  the  writ  and  remand  the  complainant 
to  the  custody  of  the  sheriff,  to  be  held  by  him  until  she  may 
be  released  according  to  law. 
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HELENA  &  LIVINGSTON  SMELTING  &  REDUCTION  CO. 
ET  AL.,  Appellants,  v.  NORTHERN  PACIFIC  RAIL- 
WAY CO.,  Respondent. 

(No.  4,579.) 
(Submitted  January  6.  1922.    Decided  January  30,  1922.) 

L204  Pac.  370.] 

Railroads — Branch  Lines — Abandonment — Action  for  Damages 
— Complaint — Insufficiency. 

Bailroads — Abandonment  of  Branch  Line — Action  for  Damages  by  In- 
dividual Does  not  Lie,  When. 

1.  In  an  action  by  mining  companies  against  a  railroad  company 
for  damages  resultant  from  the  abandonment  of  a  branch  line  con- 
necting their  properties  with  the  main  line,  which  branch  line  had 
also  been  operated  for  the  accommodation  of  the  public,  held  that 
the  complaint  did  not  state  a  cause  of  action,  in  the  absence  of  an 
express  contract  between  the  parties  under  which  the  railroad  company 
for  a  valuable  consideration  had  constructed  the  line  and  agreed  to 
accept  and  transport  material  to  and  from  plaintiffs'  properties,  plain- 
tiffs' damages  being  no  different,  except  in  degree,  than  those  suffered 
by  other  members  of  the  public. 

Same — Abandonment   of  Spur — Damages — Action   not   Maintainable. 

2.  Held,  that  though  a  spur-track  connecting  plaintiff  'companies' 
concentrator  with  a  branch  line  had  been  constructed  and  maintained 
by  plaintiffs  except  that  the  rails  had  been  furnished  by  defendant's 
predecessor,  solely  for  the  purpose  of  handling  plaintiffs'  products, 
its  abandonment  by  defendant  company  did  not  give  plaintiffs  a  cause 
of  action  for  damages  in  the  absence  of  an  express  contract  between 
the  parties. 

Appeal  from  District  Court,  Jefferson  County;  W,  A,  Clark, 
Judge. 

Action  by  the  Helena  &  Livingston  Smelting  &  Reduction 
Company  and  others  against  the  Northern  Pacific  Railway 
Company.  Judgment  for  defendant  and  plaintiffs  appeal. 
Affirmed. 

1.  Right  of  railroad  to  abandon  operation  of  its  road,  see  note  in 
L.  B.  A.  1915A,  549. 
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Mr.  C.  E.  Pew,  for  Appellants,  submitted  a  brief  and  argued 
the  cause  orally. 

The  authorities  are  practically  unanimous  to  the  effect  that 
a  railroad  company  cannot  abandon  one  portion  of  its  lines 
at  will,  but  that  authority  must  be  conferred  by  the  legLsla- 
ture  or  the  Constitution  of  the  state.  Any  change  of  line 
is  an  abandonment  of  the  portion  of  the  road  which  is  re- 
moved from  one  place  to  another.  A  recent  case  dealing  very 
extensively  with  this  proposition  is  that  of  Brown  v.  Atlantic 
etc.  Co.,  126  Ga.  248,  7  Ann.  Cas.  1Q26,  55  S.  E.  24.  In  that 
case  the  first  question  considered  was:  '*Has  a  railroad  com- 
pany authority  after  it  has  located  and  constructed  its  line  to 
abandon  it,  or  a  portion  of  it  some  nineteen  miles  in  length, 
tear  up  its  track  and  relocate  such  part  of  its  line  over  a  dif- 
ferent route?"  It  will  be  observed  that  the  proposition  in- 
volved in  this  case  is  much  stronger  than  that  involved  in  the 
Brown  Case.  In  that  case  it  was  merely  a  matter  of  changing 
the  route,  while  here  it  is  a  case  of  abandonment  and  de- 
struction, of  the  line.  (See,  also,  State  v.  Bodge  City  etc. 
By.  Co.,  53  Kan.  329,  24  L.  R.  A.  564,  36  Pac.  755;  Cairo 
etc.  By.  Co.  v.  Woodijard,  226  111.  331,  9  Ann.  Cas.  55,  80 
N.  E.  882;  note  to  Lusby  v.  Kansas  City  etc.  By.  Co.,  73 
Miss.  360,  36  L.  R.  A.  510,  19  South.  239 ;  State  v.  Bodge  City, 
53  Kan.  329,  24  L.  R.  A.  564  and  note,  36  Pac.  755 ;  Northern 
Pac.  By.  Co.  v.  State,  84  Wash.  510,  Ann.  Cas.  1916E,  1166, 
147  Pac.  45;  Attorney  General  ex  rel.  Corp.  Commr.  v.  Hav- 
erhill Gas  Light  Co.,  215  Mass.  394,  Ann.  Cas.  1914C,  1266, 
10]  N.  E.  1061.) 

Counsel  for  the  defendant  insist  that  even  though  the  re- 
moval of  the  track  was  wrongful,  no  right  of  action  for  dam- 
ages arose  in  favor  of  the  plaintiffs  or  any  of  their  predecessors 
in  interest;  taking  the  position  that  any  such  action  must  be 
by  the  state  and  that  the  plaintiffs  do  not  show  any  sueh 
special  injury  as  would  entitle  them  to  sue.  This  contention  is 
based  upon  an  erroneous  theory;  first,  for  the  reason  that  a 
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special  interest  different  than  that  of  the  general  public  ia 
shown,  and,  second,  that  in  Montana,  the  only  person  who 
can  sue  is  the  one  who  is  injured,  and  his  injury  need  not 
be  any  greater  than  that  of  the  general  public,  but,  of  course, 
he  must  show  some  injury.  The  first  proposition  is  clearly 
shown  by  the  allegation  of  the  complaint.  The  second  propo- 
sition is  fully  supported  by  the  cases  of  Hill  v.  Rae,  52  Mont. 
378,  Ann.  Cas.  1917E,  210,  L.  R.  A.  1917 A,  495,  158  Pac. 
829 ;  Union  Pac.  R.  R.  Co,  v.  Hall,  91  U.  S.  343,  23  L.  Ed.  428 
[see,  also,  Rose's  U.  S.  Notes]  ;  and  see,  also,  Southern  Exp. 
Co.  V.  R.  M.  Rose  Co,,  124  Ga.  581,  5  L.  R.  A.  (n.  s.)  619,  53 
S.  E.  185 ;  4  R.  C.  L.  687. 

Messrs.  Ounn,  Rasch  &  Hall,  for  Respondent,  submitted  a 
brief;  Mr.  M.  S.  Ounn  argued  the  cause  orally. 

As  there  was  no  contract,  if  there  was  any  duty  to  maintain 
and  operate  the  Boulder  branch,  the  Corbin  branch,  or  the 
connection  with  the  Great  Northern,  it  was  a  duty  owing  to 
the  public  generally,  and  a  failure  to  perform  such  duty 
constituted  a  public  wrong.  It  is  elementary  law  that  a 
private  action  cannot  be  maintained  to  redress  a  public  wrong. 
The  only  instance  where  a  public  wrong  will  justify  a  private 
action  is  where  some  member  of  the  public  has  suffered  pecu- 
liar and  special  injury  from  such  wrong.  (Saylor  v.  Penn- 
sylvania Canal  Co.,  183  Pa.  St.  167,  63  Am.  St.  Rep.  749,  38 
Atl.  598;  Blackwell  v.  Old  Colony  R.  R.  Co,,  122  Mass.  1.) 

The  principle  of  law  that  there  can  be  no  recovery  by  a 
private  individual  for  a  public  wrong  where  the  damages  he 
suffers  are  no  different,  except  in  degree,  from  those  suffered 
by  the  public  generally,  applies  to  damages  resulting  from  the 
abandonment  of  a  railroad.  {Kinealy  v.  St.  Louis,  K.  C,  & 
N,  Ry.  Co,,  69  Mo.  658;  Beatty  v.  Louisville  &  N.  R.  Co.,  176 
Ky.  100,  195  S.  W.  487.) 

If  the  Corbin  branch,  like  the  Alta  spur,  had  been  con- 
structed solely  for  the  benefit  and  accommodation  of  the  plain- 
tiffs and  their  predecessors  and  had  never  been  used  by  the 
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public,  the  abandonment  of  such  branch  would  not  give  rise  to 
any  cause  of  action  in  favor  of  the  plaintiflfs.  {In  re  City  of 
Detroit,  156  Mich.  121,  120  N.  W.  592 ;  Jones  v.  Newport  News 
&  M,  V.  Co.,  65  Fed.  736,  13  C.  C.  A.  95.) 

There  is  another  complete  answer  to  the  claim  of  the  plain- 
tiffs made  in  this  case.  The  right  to  construct,  maintain  and 
operate  this  railroad  existed  by  virtue  of  legislative  authority. 
The  legislative  assembly  might  have  expressly  authorized  the 
abandonment  and  dismantling  of  this  line  of  railroad,  and 
if  it  had  done  so,  no  one  who  has  suffered  damage  would  have 
a  right  of  action.  (Bryan  v.  Louisville  cfe  N.  B,  Co,,  244  Fed. 
650.)  Now,  if  the  legislative  assembly  could  have  permitted 
the  abandonment  of  this  line  of  railroad,  the  state  Can  over- 
look and  condone  the  offense,  if  any  has  been  committed,  in 
abandoning  the  line  without  legislative  authority,  and  the  state 
alone  can  complain  of  the  wrong.  {Walsh  v.  Columbus  etc. 
B.  Co.,  176  U.  S.  469,  44  L.  Ed.  548,  20  Sup.  Ct.  Rep.  393 
[see,  also,  Rose's  U.  S.  Notes].) 

The  fact  that  the  legislative  assembly  might  have  permitted 
the  abandonment  of  this  line  of  railroad  argues  conclusively 
that  the  plaintiffs  have  no  right  of  action.  If  the  plaintiffs 
may  complain  of  the  abandonment  of  the  line,  then  the  legis- 
lative assembly  could  not  have  authorized  the  abandonment 
because  the  effect  would  be  to  deprive  the  plaintiffs  of  their 
property  without  due  process  of  law.  The  plaintiffs  have  no 
vested  right  in  the  continued  service  furnished  by  this  railroad. 
{Day  V.  Tacoma  By.  &  Power  Co.,  80  Wash.  161,  L.  R.  A. 
1915B,  547,  141  Pac.  347 ;  Asher  v.  Hutchinson  Water  etc.  Co., 
66  Kan.  496,  61  L.  R.  A.  52,  71  Pac.  813.) 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

Plaintiffs  have  appealed  from  a  judgment  in  favor  of  de- 
fendant, entered  after  the  sustaining  of  a  demurrer  to  the 
complaint  and  the  failure  of  plaintiffs  to  plead  further.  The 
action  was  brought  to  recover  damages  for  the  abandonment 
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of  a  certain  branch  railroad  and  spur-track,  and  the  facts  in 
connection  with  the  matter  can  best  be  understood  by  a  full 
statement  of  the  allegations  of  the  complaint  and  by  liberal 
quotation  therefrom.  As  set  forth  therein,  the  facts  material 
to  the  consideration  of  the  question  involved  in  this  case  are: 
"^at  all  the  parties  are  corporations;  that  the  plaintiffisare 
the  owners  of  the  Alta  mines  described  in  an  exhibit  in  th.e 
complaint;  that  the  defendant  and  its  predecessor  in  interest 
have  been  at  all  times  mentioned  in  the  complaint  and  the 
defendant  now  is  the  owner  and  operator  of  a  certain  rail- 
road  line  running  through  the  town  of  East  Helena,  Lewis 
and  Clark  county,  Montana;  that  about  the  year  1882  there 
was  a  branch  line  extending  from  East  Helena  to  Boulder, 
Montana,  which  branch  was  operated  for  the  accommodation  of 
passengers  and  other  traffic;  that  during  the  year  1882  at  the 
request  of  the  then  owners  of  the  Alta  mines,  defendant's 
predecessor  extended  said  branch  of  the  East  Helena-Boulder 
line  from  the  town  of  Jefferson  upon  the  Boulder  branch 
to  the  town  of  Corbin,  which  was  situated  at  the  Alta  mines, 
and  on  to  the  town  of  Wickes,  at  which  a  smelter  belonging 
to  the  owners  of  the  Alta  mines  was  then  situated,  said  line 
being  used  incidentally  for  the  accommodation  of  the  public, 
about  a  mile  and  a  half  of  the  track  being  laid  upon  the 
property  of  the  plaintiffs  and  their  predecessors  in  interest, 
without  any  agreement  permitting  the  removal  thereof;  that 
the  Alta  mines  and  the  mills,  concentrators  and  other  im- 
provements thereon  were  located  at  the  town  of  Corbin;  that 
during  or  at  about  the  year  1882  a  spur  line,  called  the  Alta 
spur,  was  extended  from  the  Corbin  branch  to  the  concentrator 
upon  the  Alta  mines,  which  spur  was  constructed  entirely 
upon  the  Alta  property,  and  was  constructed- and  maintained 
at  the  expense  of  plaintiffs  and  their  predecessors  in  interest, 
except  that  the  rails  were  furnished  by  thfi  predecessor  of 
defendant;  that  said  spur  was  constructed  without  any  agree- 
ment permitting  its  removal  by  defendant  or  its  predecessors; 
that  the  Alta  spur  and  the  portion  of  the  Corbin  branch  con- 
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structed  upon  the  Alta  property  belong  to  the  plaintiffs  and 
their  predecessors  in  interest  as  fixtures  and  appurtenances  to 
said  property. 

*'That  said  Corbin  branch  was  constructed  and  maintained 
principally,  and  said  Alta  spur  was  constructed  and  main- 
tained solely,  by  reason  of  the  extension  and  operation  of^said 
Alta  property,  and  particularly  by  reason  of  the  then  pro- 
posed construction  of  a  concentrator  upon  said  property  by 
the  predecessors  in  interest  of  the  plaintiffs;  that  at  the  time 
of  the  construction  of  said  road  said  Northern  Pacific  Railroad 
Company  knew  that  the  said  concentrator  would  be  so  constructed 
by  reason  of  the  said  construction  of  said  Corbin  branch  and  said 
Alta  spur,  and  of  the  continued  maintenance  of  a  connection 
thereof  with  the  outside  world;  •  *  •  that  in  reliance  upon 
the  construction  and  continued  maintenance  of  said  Corbin 
branch  and  Alta  spur,  and  of  the  continuance  of  the  connec- 
tion of  said  branch  and  spur  with  the  main  line  of  said 
Northern  Pacific  Railroad,  or  with  some  other  railroad,  es- 
tablishing railroad  communications  between  said  Corbin  branch 
and  other  railroads  running  through  the  state  of  Montana,  the 
predecessors  in  interest  of  these  plaintiffs  constructed  upon 
said  Alta  property  at  said  town  of  Corbin  a  concentrator  of 
great  value  and  at  great  expense  to  the  owners  of  said  Alta 
property,  and  for  workings  and  equipment  at  said  mine,  and 
spent  large  sums  of  money  in  development  and  operating  said 
mines  and  said  concentrators  and  the  other  workings  at  and 
upon  said  Alta  property. 

*'That  said  Alta  spur  divided  into  two  spurs  or  switches, 
one  called  the  high  line  and  running  above  the  said  con- 
centrator, which  is  situated  upon  the  slope  of  a  hill,  said  high 
line  being  used  for  the  purpose  of  conveying  ore  to  said  con- 
centrator for  treatment,  and  the  other  spur  called  the  low  line 
and  extending  below  the  said  concentrator,  and  being  used  for 
the  purpose  of  conveying  concentrates  therefrom  to  outside 
points;  that  the  site  upon  which  said  concentrator  is  con- 
structed is  particularly  valuable  for  a  concentration  site  by 
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reason  of  conditions  there  existing,  and  was  particularly  val- 
uable for  such  purposes  by  reason  of  the  existence  of  said 
railroad  equipment  and  communication;  that  the  plaintiffs 
and  their  predecessors  in  interest  are  and  at  all  the  times 
herein  mentioned  were  the  owners  of  certain  water  rights  used 
for  the  operation  of  said  concentrator;  that  the  location  of 
said  concentrator  at  said  point  was  particularly  convenient  and 
adapted  to  the  proper  use  of  said  water  rights  in  the  operation 
thereof;  that  the  location  of  said  concentrator  at  the  particular 
point  where  the  same  is  located  is  also  particularly  convenient 
for  the  working  of  the  ores  produced  by  the  said  Alta  mines, 
as  well  as  for  the  handling  of  customs  ores;  that  large  quan- 
tities of  customs  ores  have  been  treated  in  said  concentrator  by 
said  plaintiffs  and  their  predecessors  in  interest,  and  that  with 
such  railroad  equipment  the  treatment  of  customs  ores  would 
be  extremely  profitable  to  plaintiffs  in  the  future.'' 

That  the  Corbin  branch  was  also  used  by  members  of  the 
public,  especially  the  inhabitants  of  the  town  of  Corbin;  that 
some  years  since  the  defendant  railroad  company  abandoned 
the  Boulder  branch  and  removed  the  track,  and  constructed  a 
line  connecting  the  Corbin  branch  at  a  point  between  Corbin 
and  Wickes,  with  the  line  of  the  Great  Northern  Railroad  Com- 
pany, which  passes  to  the  west  of  the  town  of  Corbin,  thereby 
preserving  contact  with  the  outside  world  for  the  plaintiffs 
and  their  predecessors  in  the  management  of  the  Alta  mines 
and  other  property;  that  during  the  month  of  December, 
1913,  and  the  month  of  January,  1914,  without  notice  to  or 
knowledge  or  consent  of  plaintiffs,  or  any  of  them,  and  without 
any  authority  of  law,  the  defendant  unlawfully  and  wrong- 
fully, and  in  violation  of  its  duty  to  plaintiffs  and  to  the 
members  of  the  public  using  said  line,  tore  up  the  line  con- 
necting the  Corbin  branch  with  the  Great  Northern  Railroad, 
and  tore  up  the  Alta  spur,  thereby  leaving  the  Alta  mines 
without  any  railroad  connection  with  the  outside  world;  that 
in  order  for  the  plaintiffs  to  reach  the  Great  Northern  Rail 
road,  which  is  the  nearest  railroad  to  their  property,  it  is 
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necessary  to  go  up  an  extremely  steep  incline  for  a  distance 
of  about  half  a  mile,  making  the  transportation  of  goods  and 
materials  to,  and  the  hauling  of  goods  and  materials  from, 
the  nearest  point  of  communication  extremely  difficult  and 
expensive,  and  much  more  so  than  while  said  Great  Northern 
connection  was  still  in;  that  the  nearest  point  on  the  Northern 
Pacific  Railroad  which  can  be  reached  from  the  town  of  Corbin 
and  the  Alta  property  is  East  Helena,  a  distance  of  more 
than  fifteen  miles. 

**That  the  absence  of  such  railroad  communications  with 
said  Alta  property  will  greatly  reduce  the  profit  of  operation 
of  the  same  by  the  increased  expense  of  transportation  of 
goods  and  materials,  and  greatly  impairs  the  value  of  the 
tailings  situated  upon  said  property;  that  said  tailings  contain 
large  amounts  of  valuable  minerals  and  metals,  which  can  be 
extracted  at  a  profit,  and  at  much  more  profit  and  much  more 
economically  with  said  railroad  communications,  and  especially 
with  the  existence  and  operation  of  a  track  corresponding  with 
said  low  line  spur,  and  with  the  railroad  freight  and  switch 
service  furnished  over  said  line  by  said  defendant  railway 
company  prior  to  the  removal  of  said  track;  that  these  plain- 
tiflPs  and  their  predecessors  in  interest  have  at  all  times  been 
ready  and  willing  to  pay  to  the  said  defendant  all  reasonable 
and  proper  charges  for  hauling  such  freight  and  furnishing 
such  switching  service,  whenever  the  same  should  be  required 
or  demanded  of  said  defendant  by  these  plaintiffs  or  their 
predecessors  in  interest.*' 

That  the  defendant  and  its  predecessors  had  received  large 
revenues  from  the  operation  of  said  lines;  that  the  plaintiffs 
had  a  vested  right  in  the  continued  maintenance  of  said  rail- 
road connections ;  that  the  defendant  had  no  right  or  authority 
to  remove  the  tracks;  and  that  by  doing  so  the  plaintiffs  have 
been  greatly  injured  and  damaged. 

''That  it  will  be  necessary,  for  the  proper,  economical, 
and  profitable  operation  of  said  Alta  property,  for  these  plain- 
tiffs to  construct  a  railroad  connection  with  the  said  Great 
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Northern  Railway  or  with  the  main  line  of  the  Northern 
Pacific  Railway  Company,  or  at  or  near  said  town  of  East 
Helena,  Montana,  which  is  the  nearest  point  at  which  connec- 
tion can  be  made  with  any  road  of  said  defendant ;  that  plain- 
tiffs allege  on  information  and  belief  that  the  expense  of  con^ 
structing  a  line  connecting  said  Alta  property  with  said  Great 
Northern  Railway  over  the  line  by  means  of  which  said 
Alta  property  was  connected  with  said  Great  Northern  Rail- 
way, as  hereinabove  alleged,  and  which  is  the  shortest,  cheap- 
est, and  most  economical  connection  which  can  be  made,  would 
be  upward  of  the  sum  of  twenty-five  thousand  dollars 
($25,000) ;  that  the  said  removal  of  said  railroad  connections 
by  said  defendant,  without  the  substitution  of  other  sufficient 
railroad  connections  by  the  said  defendant,  was  unauthorized 
by  law,  and  was  without  the  consent  of  these  plaintiffs,  or  any 
of  them,  or  of  their  or  any  of  their  predecessors  in  interest, 
was  unlawful  and  wrongful,  and  violative  of  the  vested  rights 
of  these  plaintiffs  and  their  predecessors  in  interest  in  the 
continuance  of  said  railroad  lines  and  of  the  operation  thereof ; 
that  the  value  of  said  Alta  property  and  of  said  concentrator 
site  and  of  said  concentrator  have  thereby  been  greatly  re- 
duced; that  the  present  owners  of  the  said  Alta  property  are 
now  opening  up  and  preparing  to  operate  the  same,  including 
the  mills,  concentrator,  and  other  portions  of  said  plant,  and 
including  the  working  over  of  the  said  tailings;  and  that  the 
absence  of  said  railroad  connecti^ons  is  extremely  detrimental 
and  injurious  to  the  plaintiffs  and  said  Alta  property." 

It  is  alleged  that,  by  reason  of  the  abandonment  of  the  line 
and  the  severance  of  railroad  connections  between  the  Alta 
property  and  the  outside  world,  plaintiffs  have  been  damaged 
in  the  sum  of  $25,000. 

The  complaint  does  not  ask  for  any  damages  by  reason  of 
[1]  the  conversion  of  any  of  the  property  of  plaintiffs,  but 
is  exclusively  an  action  for  damages  for  abandonment  of  the 
railroad  branch  track  and  spur,  whereby  plaintiffs  were  left 
without  any  railroad  connection  with  the  outside  world.     The 
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sole  question  presented,  then,  is  whether  or  not  such  an  action 
for  damages  will  lie  under  the  circumstances  set  forth  in  the 
complaint  in  this  case. 

Plaintiffs  have  not  cited  any  case  in  which  damages  have 
ever  been  allowed  under  such  circumstances.  They  have  cited 
the  case  of  Brown  v.  Atlantic  etc.  B.  Co,,  126  Ga.  248,  7 
Ann.  Cas.  1026,  55  S.  E.  24,  to  the  effect  that  in  an  action 
by  private  persons  a  railroad  company  can  be  enjoined  from 
abandoning  an  established  track.  In  that  case  the  railroad 
company  acquired  a  new  line  between  two  certain  towns  about 
nineteen  miles  apart,  and  thereupon  proposed  to  abandon  the 
old  line.  Injunction  was  brought  by  certain  individuals  hav- 
ing property  and  business  interests  which  would  be  seriously 
prejudiced  by  the  abandonment  of  the  old  track,  and  the  in- 
junction was  issued.  In  that  case  it  was  contended  that  the 
state  alone  was  entitled  to  bring  such  an  action,  but  it  was 
held  that,  inasmuch  as  it  appeared  that  the  plaintiffs  would 
suffer  special  damages  by  reason  of  their  residences  and  the 
location  of  their  businesses  and  investments,  and  shipments 
made  by  them,  and  the  circumstances  disclosed  by  the  evi- 
dence, there  was  no  reason  why  they  could  not  bring  the  ac- 
tion to  prevent  the  removal  of  the  road  if  wrongful.  It  is 
argued  that,  inasmuch  as  plaintiffs  in  that  case  could  maintain 
such  an  action,  therefore  they  would  also  have  the  right  to 
maintain  an  action  for  damages.  The  conclusion  reached  by 
plaintifEs,  however,  is  not  sound,  for  it  has  been  well  estab- 
lished in  many  states,  including  this  one,  that  a  private  per- 
son may  move  for  mandanms  to  enforce  a  public  duty  not  due 
to  the  government  as  such,  or  for  an  injunction  to  prevent 
the  violation  of  such  duty,  without  the  intervention  of  the 
state  as  a  party.  This  is  permitted  upon  the  theory  that 
the  individual,  as  a  member  of  the  public  and  suffering  some 
of  the  damage  that  affects  the  public  generally,  is  entitled  to 
bring  the  action,  not  only  for  himself,  but  as  the  agent  and 
in  behalf  of  the  public  and  others  likewise  situated. 
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When  we  come  to  consider  the  question  of  the  right  to 
maintain  an  action  for  damages,  then  complications  arise  which 
do  not  appear  in  an  action  for  mandarmts  or  injunction,  for 
in  the  former  is  involved  the  attempt  of  the  individual  to  se- 
cure for  himself  alone  damages  which  he  has  suffered,  but 
which  are  of  the  same  nature  as  those  suffered  by  other 
members  of  the  public,  although  there  may  be  a  difference  in 
the  degree  of  the  damage.  If  plaintiffs  in  this  case  had  an 
express  contract  with  defendant,  whereby  for  a  valuable  con- 
sideration it  had  constructed  the  tracks  in  question,  and  had 
agreed  to  accept  and  transport  merchandise  to  and  from  plain- 
tiffs' mines,  a  different  question  might  have  been  presented, 
although  even  then  it  is  a  question  whether  or  not  such  a 
contract  could  be  enforced,  if  it  should  prove  prejudicial  to 
the  public  interest.  This  principle  is  illustrated  in  the  case 
of  McKell  V.  Chesapeake  <fc  Ohio  Ry,  Co,,  175  Fed.  321*  20 
Ann.  Cas.  1097,  99  C.  C.  A.  109.  In  that  ease  the  railwav 
company  built  a  branch  line  to  the  mines  of  plaintiff  upon  an 
express  contract  that  the  plaintiff  would  guarantee  to  furnish 
to  the  railway  company  not  less  than  100,000  tons  of  coal 
per  year.  In  that  case  there  were  involved  mutual  promises 
whereby  the  plaintiff  agreed  to  make  shipment  of  a  minimum 
amount  of  coal  over  the  railroad  of  the  defendant  company  and 
the  company  agreed  to  accept  and  transport  it.  Under  such 
circumstancees,  it  can  readily  be  understood  why  the  court 
should  enforce  the  contract  and  compel  its  performance  by 
the  railway  company,  so  long  as  the  guaranteed  shipment  was 
furnished.  In  disposing  of  the  question,  the  court  used  this 
language:  ''Turning  again  to  the  stipulations  of  the  contract, 
we  see  how  impossible  it  is  to  believe  that  the  parties  intended 
that  it  should  be  terminable  at  any  time,  when  either  party 
should  be  so  minded.  On  the  contrary,  it  seems  perfectly 
clear  that  they  intended  it  should  have  a  permanent  duration. 
Its  objects  could  not  otherwise  be  fulfilled.  What  would  the 
railway  company  have  said  if,  after  it  had  built  the  railroad 
and  made  ready  to  receive  the  coal,  McKell  had  giveli  it  notice 
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that  he  would  neither  sell  the  coal  nor  ship  it  by  that  roadt 
Its  disappointment  would  have  been  complete,  and  justly  so. 
Or  suppose  the  railway  company,  on  McKell's  having  deeded 
the  right  of  way,  turned  over  the  survey  and  incurred  the 
expense  of  making  preparations  for  mining  coal  and  making 
coke,  should  have  refused  to  go  on  and  take  the  coal  as  agreed, 
either  for  transportation  at  the  specified  rate,  or  purchase  it 
at  the  specified  priced  It  would  undoubtedly  have  been  a 
surprise  to  McKell  and  a  reversal  of  his  plans  and  expecta- 
tions. He  had  relied  upon  the  contract  as  the  means  of  pro- 
moting his  enterprise.'* 

But  in  the  case  under  consideration  by  this  court,  there  was 
not  any  contract  whatever  between  plaintiffs  and  defendant  or 
their  predecessors  in  interest.  There  being  no  contract,  it 
must  be  presumed  that  the  branch  line  and  spur  were  con- 
strftcted  by  the  railway  company  in  the  hope  and  ex!pectancy 
of  receiving  sufficient  business  from  the  Alta  mines  and  from 
the  public  in  general  to  make  the  investment  a  profitable  one; 
but  there  was  nothing  in  the  relationship  between  the  plaintiffs 
and  the  defendant,  or  their  predecessors  in  interest,  any  differ- 
ent than  existed  between  the  defendant  and  any  other  mem- 
ber of  the  public  to  be  served  by  the  branch  line,  except  that 
probably  the  business  from  the  Alta  mines  was  of  more  im- 
portance and  the  privilege  of  transportation  meant  more  to  it. 
However,  there  was  nothing  to  prevent  any  other  member  of 
the  public  opening  up  mines,  and  making  connection  with 
the  railroad  company's  line,  and  deriving  the  same  benefit 
from  the  transportation  which  it  afforded.  The  difference  be- 
•  tween  plaintiffs'  damages,  due  to  the  removal  of  the  track, 
and  that  of  any  other  member  of  the  public,  was  not  in  the 
character  of  the  damage  but  merely  in  its  degree.  The  plain- 
tiffs and  their  predecessors  in  interest  were  merely  in  the  same 
position  that  any  other  person  is  who  has  made  an  investment 
and  embarked  in  a  businej^  in  reliance  on  the  continuance  of 
a  certain  public  improvement,  but  in  so  doing  takes  his  chance 
as  to  the.  continuance  of  such  improvement.     There  are  not 
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many  eases  to  be  found  upon  this  subjeet,  but  reference  to  a 
few  of  them  will  illustrate  the  point  here  made. 

In  the  case  of  Beatty  v.  Londsville  &  M.  R,  Co,,  176  Ky. 
100,  195  S.  W.  487,  action  was  broiight  for  damages  by  reason 
of  the  removal  by  defendant  of  a  certain  depot  at  St.  Helens. 
The  railway  company  had  made  a  change  in  its  line,  shorten- 
ing the  distance,  and  in  so  doing  deemed  it  to  its  advantage  to 
abandon  this  depot.  Plaintiff  had  erected  a  warehouse  near 
this  depot,  and  had  conducted  a  mercantile  business  in  it 
for  a  considerable  length  of  time,  all  in  reliance  upon  the 
advantages  given  by  the  location  of  thia  depot.  In  his  action 
he  claimed  an  implied  contract  between  himself  and  the  de- 
fendant to  forever  maintain  this  depot  or  to  respond  in  dam- 
ages for  its  removal.  In  disposing  of  this  question,  the  court 
used  the  following  language:  '* Basing  his  right  to  recovery 
upon  that  case,  it  is  insisted  that  plaintiff  has  shown  a  pecu- 
liar and  special  damage  different  from  that  of  other  mem- 
bers of  the  public,  and  he  is  therefore  entitled  to  maintain  this 
suit.  This  contention  is  made  to  avoid  the  universally  recog- 
nized rule  that  no  private  individual  may  complain  because  of 
consequential  damages  from  the  refusal  to  perform  public  or 
quasi-puhliQ  duties,  unless  the  damages  which  he  sustains 
are  peculiar  and  different  from  those  of  other  members  of 
the  public.  An  examination  of  the  petition,  howevgr,  even  if 
this  principle  would  apply  here,  will  show  that  no  such^  spe- 
cial or  peculiar  damages  are  shown  in  this  case.  It  is  simply 
the  consequential  damage  which  plaintiff  claims  to  have  sus- 
tained because  of  the  removal  of  the  depot  from  St.  Helens. 
This  same  kind  of  damage  might  be  said  to  have  been  suf- 
fered by  all  of  the  adjacent  property  owners.  The  fact  that 
plaintiff's  damage  may  have  exceeded  that  of  his  neighbors 
constitutes  a  difference  in  degree  only  and  not  in  kind." 

In  the  case  of  Blackwell  v.  Old  Colony  B.  R.  Co,,  122  Mass. 
1,  plaintiff  was  engaged  in  the  business  of  buying  and  selling 
certain  merchandise  and  transporting  same  by  water.  Plaintiff 
owned  a  wharf  upon  a  river  leading  to  the  sea,  and  used  the 
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river  and  wharf  in  transporting  his  merchandise.  Defendant 
constructed  a  bridge  across  the  river  which  completely  de- 
stroyed its  navigability.  Plaintiff  brought  action  for  damages 
by  reason  of  the  construction  of  this  bridge,  thereby  destroy- 
ing his  business.  It  was  held  that  plaintiff  could  not  recover 
damages,  and  in  so  holding  the  court  expressed  itself  as  fol- 
lows: "The  direct  injury  alleged  is  to  the  navigation  of  the 
stream,  to  which  the  plaintiff  is  entitled  only  in  common  with 
the  whole  public;  and  the  remedy  for  that  injury  is  by  indict- 
ment, and  not  by  private  action.  The  fact  that  the  plaintiff 
alone  now  navigates  the  stream,  or  has  a  wharf  thereon  at 
which  he  carries  on  business,  only  shows  that  the  present  con- 
sequential damage  to  him  may  be  greater  in  degree  than  to 
others,  but  does  not  show  that  the  injury  is  different  in  kind, 
or  that  other  riparian  proprietors  and  the  rest  of  the  public 
may  not,  whenever  they  use  the  stream,  suffer  in  the  same  way. 
The  case  has  no  analogy  to  those  in  which  an  obstruction  in  a 
navigable  stream  sets  back  the  water  upon  the  plaintiff's  land, 
or,  being  against  the  front  of  his  land,  entirely  cuts  off  his  ac- 
cess to  the  stream,  and  thereby  causes  a  direct  and  peculiar 
injury  to  his  estate,  or  in  which  the  carrying  on  of  an  offen- 
sive trade  creates  a  nuisance  to  the  plaintiff.'' 

A  similar  case  is  found  in  Saylor  v.  Pennsylvania  Canal  Co,, 
183  Pa.  St.  167,  63  Am.  St.  Rep.  749,  38  Atl.  598,  in  which 
the  court  said:  **The  business  in  which  the  plaintiff  was  en- 
gaged was  open  to  all  persons  using  or  desiring  to  use  the 
canal  for  the  purpose  for  which  it  was  constructed.  The 
privilege  he  exercised  and  enjoyed  was  not  special  or  peculiar, 
nor  was  the  injury  he  alleges  he  sustained  by  the  neglect  or 
failure  of  the  company  to  repair  or  reconstruct  the  highway 
it  was  required,  as  a  purchaser,  to  maintain.  The  privilege 
was  such  as  any  person  who  chose  to  exercise  it  was  entitled 
to,  and  the  injury  done  by  the  abandonment  of  the  highway 
was  not  to  the  plaintiff  alone,  but  to  him  in  common  with 
the  public.  The  difference,  if  any,  was  only  in  degree,  and 
this  will  not  sustain  his  suit." 
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Plaintiffs,  however,  contend  that  in  this  case  the  spur  in 
[2]  question  was  constructed  solely  for  the  purpose  of  han- 
dling the  business  of  plaintiffs  and  their  predecessors  in  inter- 
est; that  there  is  involved  in  this  case  more  than  the  damage 
that  may  result  to  them  merely  as  members  of  the  public; 
that  their  interest  is  special,  and  that  therefore  the  reasoning 
of  the  cases  hereinbefore  cited  does  not  apply.  However,  the 
courts  have  gone  further  than  is  shown  in  the  cited  cases,  and 
have  held  that  when  a  side-track  is  constructed  specially  to 
serve  a  particular  business  and  the  proprietor  of  such  business 
is  the  one  vitally  interested  in  its  maintenance,  yet  such  pro- 
prietor has  no  cause  of  action  for  damages  by  reason  of  the 
side  track  being  abandoned  or  by  reason  of  acts  of  the  rail- 
road company  in  changing  its  track  so  that  he  is  damaged 
in  the  use  of  his  side  track. 

In  In  re  CUy  of  Detroit,  156  Mich.  121,  120  N:  W.  592,  the 
American  Car  and  Foundry  Company  brought  action  to  re- 
cover damages  due  to  the  fact  that  the  Michigan  Central 
Railway  Company  changed  the  grade  of  its  roadbed,  resulting 
in  the  necessity  of  the  Car  and  Foundry  Company  changing 
its  plant  and  buildings  to  correspond  with  the  elevation  of  the 
railroad  so  as  to  preserve  its  connection  with  the  railroad,  at 
an  actual  expense  to  it  of  $25,000.  In  holding  that  such 
damages  could  not  be  recovered,  the  court  disposed  of  the 
question  in  the  following  language:  '*If  there  is  any  liability 
on  the  part  of  the  railroad  company,  it  must  have  been  cre- 
ated by  contract  between  the  two  companies,  or  by  some  con- 
stitutional or  statutory  provision.  The  record  contains  no 
evidence  of  any  contract,  verbal  or  written,  unless  one  is  to 
be  implied  from  the  mere  fact  that  some  time,  long  ago,  a 
switch-track  was  constructed  into  the  plant  of  the  Car  & 
Foundry  Company.  In  the  construction  of  these  switches  or 
side-tracks  to  manufacturing  plants,  three  parties  are  inter- 
ested— the  manufacturer,  desiring  the  most  inexpensive  way  to 
get  his  wares  to  market;  the  railroad  company,  in  obtaining 
business  and  profit  by  transporting  such  wares,  and  the  pub- 
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lie,  who  consume  or  use  the  product  of  the  manufacturer.  If 
■  the  railroad  company  considers  that  the  transportation  of  the 
product  of  the  manufacturer  will  compensate  it  and  yield  it  a 
profit,  it  usually,  upon  request,  puts  in  the  necessary  side- 
track and  switches.  By  the  construction  of  such  a  track  at 
the  request  of  one  and  the  assent  of  the  other,  no  contract  is 
implied  binding  either  to  the  continuance  of  such  arrangement 
for  any  specified  time.  Clearly  the  manufacturer  has  made 
no  contract  by  which  he  is  liable  to  the  railroad  company 
in  damages  for  discontinuing  its  shipment  at  any  time  or  for 
any  reason.  He  may  move  his  plant  within  a  month  after 
the  construction  of  the  side-track.  He  may  conclude  to  ship 
his  goods  to  market  by  other  railroads  or  by  other  routes.  I 
am  not  aware  that  any  claim  was  ever  made  that  the  manu- 
facturer is  bound  by  such  an  arrangement  to  ship  his  goods 
over  the  one  railroad.  Neither  can  a  .contract  be  implied  on 
the  part  of  the  railroad  company  to  maintain  the  side-track 
and  ship  the  goods  of  the  manufacturer  at  a  loss  or  without 
profit.'' 

Another  case  in  point  is  the  case  of  Jones  v.  Newport  News 
&  M,  V.  Co,,  65  Fed.  736,  13  C.  C.  A.  95.  In  that  case  the 
railway  company  had  built  a  side-track  to  accommodate  the 
business  of  plaintiff,  who  had  constructed  a  coal-tipple,  storage 
bins  and  oflSce  building  for  the  purpose  of  carrying  on  a 
coal  business,  and  for  a  long  time  the  railway  company  had 
delivered  coal  to  plaintiff  over  the  side-track.  Thereafter  the 
railway  company  tore  up  and  removed  the  switch  and  all  the 
iron  forming  the  railroad  from  the  main  line  of  the  road  to  the 
coal- tipple,  and  refused  to  restore  it  or  to  deliver  to  plaintiff 
coal  at  his  coal-tipple,  greatly  to  his  prejudice.  Action  was 
brought  to  recover  the  damages  resulting  from  this  act,  and 
the  court,  in  an  opinion  by  Judge  Taft,  held  that  there  was 
no  duty  on  the  part  of  the  railway  company  to  maintain  the 
switch  and  side-track  for  any  definite  time,  using  the  follow- 
ing language:  *'The  proposition  put  forward  on  plaintiff's 
behalf  is  that  when  a  railroad  company  permits  a  switch  con- 
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nection  to  be  made  between  its  line  and  the  private  warehouse 
of  any  person,  and  delivers  merchandise  over  it  for  years,  it 
becomes  part  of  the  main  line  of  the  railroad,  and  cannot 
be  discontinued  or  removed,  and  this  on  common-law  prin- 
ciples and  without  the  aid  of  a  statute.  It  may  be  safely  as- 
sumed that  the  common  law  imposes  no  greater  obligation  upon 
a  common  carrier  with  respect  to  a  private  individual  than 
with  respect  to  the  public.  If  a  railroad  company  may  exer- 
cise its  discretion  to  discontinue  a  public  station  for  passengers 
or  a  public  warehouse  for  freight,  without  incurring  any  lia- 
bility or  rendering  itself  subject  to  judicial  control,  it  would 
seem  necessarily  to  follow  that  it  may  exercise  its  discretion  to 
establish  or  discontinue  a  private  warehouse  for  one  customer. 
•  •  •  If  the  directors  have  a  discretion  to  establish  and  dis- 
continue public  stations,  a  fortiori  have  they  the  right  to  dis- 
continue switch  connections  to  private  warehouses.  The  switch 
connection  and  transportation  over  it  may  seriously  interfere 
with  the  convenience  and  safety  of  the  public  in  its  use 
of  the  road.  It  may  much  embarrass  the  general  business  of 
the  company.  It  is  peculiarly  within  the  discretion  of  the 
directors  to  determine  whether  it  does  so  or  not.  At  one  time 
in  the  life  of  the  company,  it  may  be  useful  and  consistent 
with  all  the  legitimate  purposes  of  the  company.  A  change  of 
conditions,  an  increase  in  business,  a  necessity  for  travel  at 
higher  speed,  may  make  such  a  connection  either  inconvenient, 
or  dangerous,  or  both.  We  must  therefore  dissent  altogether 
from  the  proposition  that  the  establishment  and  maintenance  of 
a  qwitch  connection  of  the  main  line  to  a  private  warehouse 
for  any  length  of  time  can  create  a  duty  of  the  railroad  com- 
pany, at  common  law  forever  to  maintain  it.  There  is  little 
or  no  authority  to  sustain  it." 

While  the  point  at  issue  in  this  case  has  never  been  decided 
by  this  court,  yet  the  principle  enunciated  in  the  foregoing 
cases  is  recognized  in  the  opinion  of  this  court  in  the  cases  of 
Rooi  V.  Butte,  A.  <&  Pac.  Co.,  20  Mont.  354,  51  Pac.  155,  and 
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State  ex  rel.  Knight  v.  Helena  P.  &  L.  Co.,  22  Mont.  391,  44 
L.  R.  A.  692,  56  Pac.  685. 

It  seems  to  us  clear  that  the  question  of  removal  or  aban- 
donment by  a  railway  company  of  its  track  is  a  matter  of  pub- 
lic concern,  and,  in  so  far  as  the  rights  of  the  public  may 
enter  into  it,  just  so  far  may  the  rights  of  an  individual  as 
a  member  of  the  public  be  considered.  When  there  is  no  sub- 
stantial damage  to  the  individual  aside  from  that  which  may 
occur  to  all  other  members  of  the  public,  although  diflPering 
in  the  degree  of  the  damage,  there  cannot  be  any  right  of 
action  to'  recover  damages  by  reason  of  the  removal  or  aban- 
donment of  the  road,  unless  it  may  be  in  a  case .  in  which 
there  is  an  express  contract  governing  the  relations  of  the 
parties  as  hereinbefore  expressed.  The  track  in  question  was 
laid  undoubtedly  as  a  matter  of  profit  for  the  railroad  com- 
pany and  benefit  to  the  plaintiffs,  but  neither  one  entered  into 
any  obligation  to  serve  the  other.  Plaintiffs  could  at  any  time 
cease  operations,  or  refuse  to  deliver  its  product  to  the  railway 
company  for  transportation.  On  the  contrary,  the  railroad 
company,  at  any  time  it  deemed  it  to  its  own  interests  so  to 
do,  could  abandon  the  track  and  cease  to  operate  the  same. 
Plaintiffs,  having  no  contract  relations  with  the  defendant, 
cannot  have  any  right  of  action  for  damages. 

We  are  unable  to  find  any  authority  to  the  contrary,  and 
therefore  must  hold  that  the  order  sustaining  defendant's  de- 
murrer to  the  complaint  and  entering  judgment  for  defendant 
upon  plaintiffs'  failure  to  plead  further  was  correctly  en- 
tered. Of  course,  it  must  be  understood  that  in  this  case,  the 
question  as  to  the  right  of  the  state,  through  its  Public  Service 
Commission,  to  prevent  an  abandonment  of  any  railroad  or 
branch  line  is  not  involved  nor  considered. 

The  judgment  of  the  trial  court  is  affirmed. 

^Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Associate  Justices  Cooper, 
HoLLOWA»Y  and  Galen  concur. 
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McGINNIS,  Respondent,  v.  PHILLIPS,  Appellmtt. 

(No.  4,592.) 
(Submitted  January  10,  1922.    Decided  January  30,  1922.) 

[205  Pac.  215.] 

Personal  Injuries  —  Automobile  Accident  —  Highways  —  Both 
Parties  on  Wrong  Side  of  Road — Pleading — Complaint — 
Sufficiency — Contributory  Negligence — Matter  of  Defense — 
Excessive  Verdict. 

Personal    Injuries — Highways — Automobile    Accident — Complaint — ^Defend- 
ant on  Wrong  Side  of  Boad — Prima  Fctcie  Negligence. 

1.  In  an  action  for  damages  for  injuries  sustained  in  a  collision 
between  plaintiff's  motorcycle  and  defendant's  automobile,  the  allega- 
tion in  the  complaint  that  defendant  was  on  the  left  side  of  the  road 
at  the  time  of  the  accident,  in  disregard  of  the  provision  of  the 
statute  (Chap.  75,  Laws  1917,  sec.  8,  subd.  a)  that  vehicles  must  keep 
to  the  right,  made  out  a  prima  facie  charge  of  negligence. 

Same — Road  Law — Driving  on  Wrong  Side  of  Boad — Justification — ^Matter 
of  Defense. 

2.  Circumstances  of  justification  for  driving  an  automobile  on  the 
wrong  side  of  the  road  are  matters  of  defense  and  need  not  be  nega- 
tived by  plaintiff  in  charging  a  violation  of  the  road  law. 

Same — Contributory   Negligence — Matter  of  Defense. 

3.  Contributory  negligence  of  plaintiff  in  a  personal  injury  case  is 
a  matter  of  defense;  hence  plaintiff  is  not  required  to  allege  freedom 
from  such  negligence  in  his  complaint. 

Same — Complaint — Both   Parties   on   Wrong   Side   of   Boad — Turning   Out 
Seasonably — Complaint — Sufficiency. 

4.  In  an  action  for  personal  injury  in  a  collision  between  a  motor- 
cycle and  an  automobile,  both  of  which  were  on  the  wrong  side  of 
the  road,  the  complaint  was  not  rendered  insufficient  by  failure  to 
allege  that  plaintiff  turned  out  seasonably  and  as  soon  as  an  ordi- 
narily prudent  man  would  have  done,  where  it  did  aver  that  he  made 
the  turn  when  fully  250  feet  distant  from  defendant,  the  question 
whether  he  turned  out  seasonably  being  a  question  of  fact  for  the 
jury's  determination  under  the  circumstances  and  not  one  of  law  for 
the  court. 


1.     Bight    of   action   of   driver   of   motorcycle   for    collision   with    auto 
mobile,  see  note  in  Ann.  Oas.  1917A,  221. 

Bights  and  duties  of  automobile  drivers  with  respect  to  motorcycles 
see  note  in  Ann.  Cas.  1916E,  676.  ' 

For  authorities  discussing  the  question  of  rules  of  the  road  govern- 
ing vehicles  proceeding  in  the  opposite  direction,  see  note  in  41 
L.  B.  A.  (n.  8.)  322. 
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Same — ^Verdict  Held  not  Excessive.  , 

5.  Where  plaintiff  suffered  a  comminuted  fracture  of  both  bones  of 
the  leg  above  the  ankle  in  a  collision,  the  arch  of  the  foot  being 
crushed  and  the  bones  dislocated,  etc.,  a  verdict  for  $5,075  held  not 
excessive. 

Appeals  from  District  Court,  Fergus  County;  Jack  Briscoe, 
Judge, 

Action  by  Elmer  B.  McGinnis  against  Samuel  Phillips. 
Judgment  for  plaintiff,  a  new  trial  was  denied,  and  from  the 
judgment  and  the  order  defendant  appeals.     Affirmed. 

Messrs,  Belden  &  Be  Kafb,  for  Appellant,  submitted  a  brief; 
Mr,  Merle  C.  Ghroene  argued  the  cause  orally. 

It  is  not  necessarily  negligence  per  se  to  drive  on  the 
wrong  side  of  the  road.  Whether  an  automobile  is  rightfully 
or  wrongfully  on  either  side  of  the  road  is  a  relative  ques- 
tion to  be  decided  with  reference  to  the  facts  of  the  particular 
case.  (Hartley  v.  Lasater,  96  Wash.  407,  165  Pac.  106.)  The 
defendant  had  a  right  to  be  on  the  left-hand  side  of  the 
road  until  he  knew  that  plaintiff  was  on  the  road  and  ap- 
proaching. Until  then,  no  duty  rested  upon  defendant  to  turn 
to  the  right;  and  unless  the  defendant  knew,  or  with  reason- 
able care  could  have  known,  of  the  approach  of  plaintiff,  he 
was  not  negligent  in  keeping  in  the  traveled  way.  (2  R.  C.  L. 
1194;  Cook  V.  Fogarty,  103  Iowa,  500,  39  L.  R.  A.  488,  72 
N.  W.  679;  Rand  v.  Synis,  162  Mass.  163,  38  N.  E.  196.) 
Also  see  Baker  v.  Zimmerman,  179  Iowa,  272,  161  N.  W.  479, 
where  the  court  held  that  one  may  travel  in  the  middle  or  on 
either  side  of  the  traveled  way  where  no  other  person  is 
passing,  or  about  to  pass  in  the  opposite  direction.  It  is  only 
upon  meeting  another  that  the  law  of  the  road  is  invoked. 

It  is  not  negligence  per  se  to  use  an  automobile  on  a  public 
highway,  and  since  damage  alone  will  not  support  an  action 


5.  On  excessiveness  of  verdicts  in  actions  for  personal  injuries 
other  than  death,  see  comprehensive  note  in  16  Aim.  Gas.  8;  Ann. 
Cas.  1913A,  1361;  Ann.  Cas.  1915D,  488;  Ann.  Cas.  1916C,  916;  L.  B.  A. 
1915F,  30. 
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for  negligence,  the  facts  must  be  alleged  and  proved  by  the 
plaintiff  that  the  defendant  was  negligent  and  was  injured 
thereby.  (32  L.  R.  A.  (n.  s.)  1177.)  The  fact  that  a  person 
turns  to  the  left  instead  of  turning  to  the  right  is  not  con- 
elusive  on  the  question  of  due  care  or  negligence  on  his  part. 
{Tyler  v.  Nelson,  109  Mich.  37,  66  N.  W.  673.)  In  short, 
the  bare  allegation  in  the  complaint  that  defendant  failed  to 
turn  to  the  right  is  utterly  insufiScient  to  make  out  a  pleading 
of  negligence  as  against  the  defendant.  There  was  no  duty 
owing  to  plaintiff  unless  defendant  knew  or  should,  in  the 
exercise  of  due  care,  have  known  that  plaintiff  was  ap- 
proaching, and  plaintiff  does  not  plead  these  facts. 

Plaintiff  had  full  knowledge  of  the  approach  of  defendant's 
ear ;  he  knew  that  defendant  was  on  the  wrong  side  of  the  road 
when  the  two  vehicles  were  to  pass.  Knowing  this,  it  was  his 
duty  to  act  as  a  reasonably  prudent  man  under  all  of  the  cir- 
cumstances. He  had  no  right  to  swing  across  the  road  diagon- 
ally at  the  point  he  did  and  bear  down  upon  the  defendant. 
Such  conduct  was  at  least  negligence  on  his  part  equal  to  any 
negligence  of  the  defendant.  (1  Thompson  on  Negligence, 
sees.  119,  176.)  The  knowledge  of  the  plaintiff  of  the  situation 
imposed  upon  him  a  greater  measure  of  due  care  than  upon 
the  defendant.     (20  R.  C.  L.,  p.  11.) 

If  the  defendant  was  guilty  of  anything  on  plaintiff's  proof 
it  was  nothing  but  a  mistake  in  judgment  by  the  defendant, 
who  finding  himself  confronted  with  a  sudden  emergency,  by 
plaintiff's  action,  which  imperiled  his  life,  and  having  but  an 
instant  of  time  in  which  to  think,  turned  to  the  wrong  side. 
{Floyd  V.  PUladelphia  &  R.  R.  Co.,  162  Pa.  St.  29,  29  Atl. 
396.)  And  in  such  a  case  there  is  no  liability  for  negligence. 
{Hartley  v.  Lasaier,  supra,) 

Mr.  E,  K.  Gheadle  and  Mr,  Oscar  M,  Ulsaker,  for  Respond- 
ent, submitted  a  brief ;  Mr.  CJieadle  argued  the  cause  orally. 

Defendant's  negligence  was  clearly  the  proximate  cause  of 
the  injury,  for,  had  he  complied  with  the  statute,  it  is  certain 

62  Mont.— 15 
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that  the  injury  would  not  have  occurred.  *' Failure  to  comply 
with  statute,  by  reason  of  which  an  injury  results,  amounts  to 
negligence  per  se."  {Osterholm  v.  Boston  etc,  Min.  Co.,  40 
Mont.  508,  107  Pac.  499;  Melville  v.  BtUte-Balaklava  Copper 
Co.,  47  Mont.  1,  130  Pac.  441.) 

Plaintiff  certainly,  under  all  the  circumstances,  had  a  right 
to  swing  across  the  road  diagonally  at  the  point  he  did,  and 
he  also  had  a  right  to  expect  the  defendant  to  swing  across 
the  road  as  it  was  his  duty  to  do.  **A  traveler  has  a  right 
to  presume  that  one  whom  he  sees  approaching  will  comply 
with  the  statute  directing  the  manner  of  passing  and  will  not 
be  precluded  from  recovering  damages  for  a  collision  resulting 
from  the  other's  want  of  care  and  skill,  merely  because  when 
first  observing  him  approaching,  the  injured  party  had  ample 
space  to  pass  in  safety."  (Wood  v.  Luscomb,  23  Wis.  287.) 
''Drivers  of  vehicles  and  pedestrians  have  the  right  to  assume 
that  the  driver  of  an  approaching  vehicle  will  observe  the  rule 
of  the  road."  (13  R.  C.  L.  290;  Foster  v.  Curtis,  213  Mass. 
79,  Ann.  Gas.  1913E,  1116,  42  L.  R.  A.  (n.  s.)  1188,  99 
N.  E.  961;  notes,  41  L.  R.  A.  (n.  s.)  339.) 

MR.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

Plaintiff  was  injured  in  a  collision  between  a  motorcycle 
and  an  automobile  upon  the  public  highway,  and  brought  this 
action  to  recover  damages  for  his  injuries.  The  case  was  tried 
before  a  jury,  which  rendered  a  verdict  in  favor  of  plaintiff 
for  the  sum  of  $5,075,  and  judgment  followed.  Motion  for 
new  trial  was  made  and  denied.  Defendant  has  appealed  from 
the  judgment  and  the  order. 

The  specifications  of  error  raise  questions  as  to  the  suffi- 
ciency of  the  complaint  to  state  a  cause  of  action,  the  suffi- 
ciency of  the  evidence  to  support  the  verdict,  and  the  alleged 
excessiveness  of  the  damages  given  by  the  jury  under  the  in- 
fluence of  passion  and  prejudice. 
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The  facts  as  disclosed  by  the  complaint  and  plaintiflE's  evi- 
dence were  substantially  as  follows:  PlaintiflE  was  proceeding 
north  on  the  west  side  of  the  public  highway  in  the  county 
of  Fergus,  riding  on  a  motorcycle  with  side-car  attached,  oc- 
cupied by  one  Turk.  At  the  same  time  defendant  was  trav- 
eling toward  the  south  upon  the  east  side  of  the  same  highway 
in  a  Ford  automobile.  It  is  apparent,  therefore,  that  each 
was  traveling  on  the  wrong,  or  his  left,  side  of  the  road. 
Plaintiff  was  proceeding  at  a  rate  of  speed  approximately 
twenty  miles  per  hour  and  defendant  at  approximately  fifteen 
miles  per  hour.  The  highway  was  a  graded  one,  the  graded 
portion  being  from  twenty-five  to  thirty-five  feet  in  width, 
with  a  well-beaten  track  on  each  side  of  the  center  thereof. 
The  road  was  level  and  free  from  obstruction,  so  that  each 
could  see  the  approach  of  the  other.  When  approximately 
250  feet  from  defendant,  plaintiff  crossed  to  the  east  or  his 
right  side  of  the  road,  but  defendant  failed  to  cross  to  the 
west  or  his  right  side  of  the  road.  When  a  collision  seemed 
imminent,  plaintiff  turned  still  farther  to  the  right,  and  went 
as  far  in  that  direction  as  it  was  possible  for  him  to  go, 
striking  the  right  bank  of  the  graded  portion  of  the  highway, 
which  bank  was  approximately  three  feet  in  height.  Defend- 
ant, instead  of  turning  to  his  right,  turned  to  his  left.  In 
the  collision  the  left  wheel  of  the  automobile  struck  the  front 
wheel  of  the  motorcycle,  and  the  right  front  wheel  of  the 
automobile  struck  the  rear  wheel  of  the  motorcycle.  The  axle 
of  the  automobile  struck  plaintiff's  left  foot  and  leg,  crushing 
the  bones  of  his  foot  and  breaking  both  bones  of  his  leg 
about  two  or  three  inches  above  the  ankle. 

The  law  governing  trafiBc  upon  the  highway  is  fixed  by 
statute,  and  reads  as  follows:  **TraflSc  must  everywhere  and  at 
all  times  keep  to  the  right.  Vehicles  moving  in  opposite  di- 
rections must  pass  each  other  by  turning  to  the  right.  Vehicles 
moving  in  the  same  direction  must  pass  by  turning  to  the  left 
on  the  part  of  the  one  passing  and  turning  to  the  right  on 
the  part  of  the  one  being  passed.    At  all  times,  curves,  comers 
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and  crossings,  and  particularly  where  the  view  is  in  any  man- 
ner obstructed  both  in  cities  and  towns  and  in  the  country, 
vehicles  must  slow  down  and  be  under  complete  control  and 
must  keep  to  the  right,  so  that  if  the  width  of  the  road  per- 
mits, there  is  room  on  their  left  for  the  passing  vehicle  that 
may  at  any  time  suddenly  or  unexpectedly  appear."  (Subdi- 
vision (a),  sec.  8,  Chap.  75,  Laws  1917.) 

Defendant  urges  that  the  complaint  is  defective  for  three 
[1-4]  reasons:  (1)  That  it  fails  to  show  that  defendant 
knew,  or  in  the  exercise  of  reasonable  care  should  have  known, 
of  plaintiff's  approach  in  time  to  have  turned  to  the  right  in 
passing  him;  (2)  that  the  complaint  fails  to  show  that  plain- 
tiff was  free  from  contributory  negligence;  and  (3)  that  the 
complaint  fails  to  show  that  plaintiff  turned  from  his  left  to 
his  right  side  of  the  road  seasonably  and  as  soon  as  an  ordi- 
narily prudent  person  would  have  done. 

The  complaint  alleges:  **That  plaintiff  drove  to  his  extreme 
right  side  of  the  road  while  fully  250  feet  away  from  the 
defendant,  but  that  the  defendant  did  not  drive  to  his  right 
side  of  the  road,  but  continued  on  toward  the  plaintiff  without 
making  any  attempt  whatever' to  drive  to  his  [the  defendant's] 
right  side  of  the  road  as  he  should  have  done;  that  as  the 
result  of  defendant's  negligence,  wrong,  default,  carelessness, 
and  want  of  due  care,  he  drove  his  said  automobile  directly 
into  the  plaintiff  and  his  motorcycle." 

In  view  of  the  fact  that  the  statute  expressly  provides  that 
**  vehicles  moving  in  opposite  directions  must  pass  each  other  by 
turning  to  the  right,"  and  that  ** at  all  times  •  •  *  vehicles 
•  •  •  must  keep  to  the  right  so  that  if  the  width  of  the  road 
permits  there  is  room  on  their  left  for  the  passing  vehicle 
that  may  at  any  time  suddenly  or  unexpectedly  appear,"  the 
allegation  that  defendant  was  pn  the  left  side  of  the  road  when 
they  met  makes  a  prima  facie  charge  of  negligence.  While 
it  may  be  true  that  one  may  be  driving  upon  the  left  side  of 
the  road  under  certain  circumstances  without  being  guilty  of 
negligence,  yet  in  any  particular  case  such  circumstances  are 
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matters  of  justification  and  of  defense,  and  do  not  need  to 
be  negatived  by  the  plaintiff  in  charging  the  violation  of  the 
statute.  While  the  complaint  does  not  specifically  allege  that 
plaintiff  turned  from  his  left  to  his  right  side  of  the  road 
seasonably  and  at  such  time  as  an  ordinarily  prudent  person 
should  have  done,  yet  it  does  allege  that  he  made  that  turn 
when  fully  250  feet  distant  from  the  defendant.  An  allega- 
tion that  plaintiff  turned  out  seasonably  and  as  an  ordinarily 
prudent  person  would  have  done  would  be  merely  the  state- 
ment of  a  conclusion,  and  would  not  aid  the  court  in  de- 
termining whether  or  not  the  facts  showed  such  turnout  was 
seasonable.  Whether  or  not  it  was  seasonable  is  a  question 
upon  which  reasonable  men  may  easily  differ,  and  therefore 
the  court  cannot  say  as  a  matter  of  law  that  the  allegations 
of  the  complaint  were  insufficient  in  this  respect,  but  the  mat- 
ter resolves  itself  into  a  question  of  fact  to  be  determined  by 
the  jury  under  the  circumstailces  of  the  case. 

Any  claim  by  defendant  of  contributory  negligence  on  the' 
part  of  plaintiff  was  a  matter  of  defense,  and  plaintiff  did  not 
need  to  allege  freedom  from  contributory  negligence  in  his 
complaint.  (Vasby  v.  United  States  Oypsum  Co.,  46  Mont. 
411,  128  Pac.  606;  Ball  v.  Oussenhoven,  29  Mont.  321,  74 
Pac.  871;  MeeJian  v.  Oreat  Northern  By,  Co,,  43  Mont.  72,' 
114  Pac.  781;  Stewart  v.  Pittsburg  etc.  Copper  Co,,  42 
Mont.  200,  111  Pac.  723.) 

Contention  is  made  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict  for  the  reason  that  it  does  not  appear  that 
plaintiff  himself  turned  out  seasonably,  that  he  was  driving  in 
a  careful  and  prudent  manner,  and  that  plaintiff's  own  act 
was  the  proximate  cause  of  the  injury.  From  the  evidence  in' 
the  case  we  are  satisfied  that  all  these  questions  were  questions 
of  fact  to  be  resolved  by  the  jury  whose  verdict  upon  those 
features  of  the  case  is  controlling. 

Defendant  urges  that  the  amount  awarded  is  excessive,  and 
[6]  indicates  that  the  verdict  wai  given  under  the  influence  of 
passion  and  prejudice,  and  that  the  judgment  should  not  be 
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sustained.  The  evidence  shows  that  plaintiflE  suffered  a  com- 
minuted  fracture  of  both  bones  of  the  leg  just  above  the  ankle. 
One  piece  of  the  large  bone  was  broken  loose,  and  there  were 
several  small  fragments.  Both  legs  were  scratched  and  cut 
considerably.  The  arch  of  the  left  foot  was  crushed  down, 
and  the  bones  dislocated  with  laceration  of  the  soft  parts. 
The  foot  was  restored  to  a  good  condition,  and  the  bones  of 
the  leg  united  so  that  plaintiff  has  a  serviceable  leg,  but  it 
will  not  be  ajs  good  as  before  the  accident.  There  is  slight  de- 
formity due  to  a  callous  formation  where  the  bones  united, 
and  plaintiff  retains  a  slight  limp.  Under  these  circumstances 
we  do  not  think  that  the  amount  of  the  judgment  can  be  said 
to  be  excessive. 

For  the  reasons  herein  given,  the  judgment  and  the  order 
denying  motion  for  new  trial  are  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Cooper, 
HoiiLOWAY  and  Galen  concur. 

Rehearing  denied  March  6,  1922. 


FOSTER  ET  AL.,  Respondents,  v.  OREGON  SHORT  LINE 

RAILROAD   CO.,  Appellant. 

(No.  4,581.) 
(Submitted  January  6,   1922.     Decided  January  30,  1922.) 

[204  Pac.  375.] 

Railroads — Killing  Livestock — Failure  to  Keep  Record — StaU 
vies — Constitution. 

1.  Where  a  railway  company  fails  to  keep  the  book  prescribed  by 
section  4311,  Bevised  Codes  of  1907,  in  which  to  record  the  dates 
when  and  the  places  where  on  its  track  livestock  is  killed  in  the 
operations  of  its  trains,  and  other  like  matters  for  information  to  the 
person  interested,  the  district  court  may,  in  an  action  to  recover 
damages,  decline  to  hear  its  defense  and  award  judgment  for  plain- 
tiff, the  statute  not  being  open  to  constitutional  attack. 
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Appeals  from  District  Court,  Bea/ver  Head  County;  W.  A, 
Clark,  Judge. 

Action  by  R.  B.  Foster  and  George  M.  Melton,  copartners 
doing  business  under  the  firm  name  and  style  of  the  Montana 
Livestock  Commission  Company,  against  the  Oregon  Short  Line 
Railroad  Company.  From  a  judgment  for  plaintiflEs  and  an 
order  denying  a  new  trial  defendant  appeals.    AflBrmed. 

Mr,  Geo.  H.  Smith  and  Mr,  John  E,  Corette,  for  Appellants, 
submitted  a  brief;  Mr.  Corette  argued  the  cause  orally. 

Mr.  Oeo.  M.  Melton  and  Messrs.  Rodgers  &  OUhert,  for 
Respondents,  submitted  a  brief;  Mr.  Harry  0.  Rodgers  argued 
the  cause  orally. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

Prom  a  judgment  awarding  damages  to  the  plaintiffs  for 
the  killing  of  sheep  upon  the  right  of  way  of  defendant, 
and  an  order  denying  a  new  trial  the  defendant  appeals. 

Upon  the  trial  the  defendant's  failure  to  keep  the  book 
[1]  and  record  required  by  section  4311  of  Revised  Codes 
of  1907,  and  the  pecuniary  loss  suffered  by  plaintiffs  in  the 
destruction  of  the  sheep,  were  proven.  It  was  admitted  that 
they  were  not  willfully  driven  upon  the  right  of  way.  By 
its  answer,  and  an  offer  of  proof  at  the  trial,  the  defendant 
sought  to  show  that  it  caused  timely  and  suflBcient  notice  to 
be  conveyed  to  the  plaintiffs  of  the  injuries  to  the  sheep;  to 
prove  that  the  plaintiffs  were  subjected  to  no  inconvenience 
or  disadvantage  because  of  its  nonobservance  of  the  require- 
ments of  the  act;  that  it  was  not  negligent  in  the  operation 
of  its  trains  or  in  failing  to  furnish  suitable  equipment  there- 
for; and  that  there  were  no  defects  in  the  fences  at  any  point 
along  the  right  of  way  near  the  place  of  the  accident.  These 
matters  of  defense  the  court  excluded,  upon  the  ground  that 
the  defendant,  by  ignoring  the  requirements  of  the  section  of 
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the    Codes   mentioned,    had    sacrificed   its   right   to   be   heard 
in  its  defense  of  freedom  from  the  negligence  charged. 

The  defendant's  counsel  confine  the  inquiry  to  the  power  of 
the  legislature  so  to  deprive  the  railroad  company  of  its  right 
to  defend  the  action.  All  the  questions  suggested  in  the  argu- 
ment of  the  present  case  were  fully  considered  by  this  court  in 
the  case  of  Dewell  v.  Northern  Pac.  By.  Co.,  54  Mont.  350, 
170  Pac.  753.  By  a  reference  to  the  exhaustive  and  able  opin- 
ion written  by  Mr.  Justice  Holloway,  it  will  be  seen  that  the 
statute  now  under  consideration  was  held  to  be  constitutional, 
and  valid  in  all  respects. 

Judgment  and  order  aflSrmed. 

'"  ^Affirmed. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Rey- 
nolds, Holloway  and  Galen  concur. 


SAMUELL,  Appellant,  v.  MOORE  MTIRCANTILE  CO.  et 

AL.,  Respondents. 

(No.  4,655.) 
(Submitted   January   10,   1922.     Decided   January  30,   1922.) 

[204  Pac.  376.] 

Chattel  Mortgages — Injury  to  Property  After  Condition  Broken 
— Bight  of  Action  in  Mortgagor — Actions — Common  Law — 
Appeal  and  Error — Bules  of  Supreme  Court — Briefs. 

Appeal  and  Error — Briefs — Bules  of  Supreme  Court — Duty  of  Counsel. 

1.  Flagrant  disregard  of  the  rules  of  the  supreme  court  by  counsel 
for  appellant  in  the  preparation  of  his  brief  justifies  affirmance  of 
the  judgment. 

Chattel  Mortgages — Injury  to  Property  After  Condition  Broken — Right  of 
Action  in  Mortgagor,  When. 

2.  Until  title  to  mortgaged  chattels  passes  by  foreclosure  or  sale,  the 
mortgagor,  out  of  possession  and  after  condition  broken,  has  an  in- 

2.  Action  by  mortgagor  of  chattels  against  third  persons  after  condi- 
tion broken,  see  notes  in  137  Am.  St.  Eep.  893;  21  Ann.  Oas.  80;  Ann. 
Gas.  1917D,  554. 
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terest  in  them  to  the  extent  that  the  value  of  the  property  exceeds 
the  mortgage  debt,  interest,  costs,  etc.,  which  he  may  enforce  in  an 
action  in  the  natnre  of  the  common -law  action  on  the  case  against  a 
third  person  by  whose  wrongful  interference  the  property  is  injured 
or  destroyed. 

Pleading  and  Practice — Defendant's  Motion  for  Judgment   at   Conclusion 
of  Trial  in  Effect  General  Demurrer. 

3.  For  the  purpose  of  testing  the  sufficiency  of  the  complaint,  de- 
fendant's motion  for  judgment  at  the  conclusion  of  the  trial  has  the 
effect  of  a  general  demurrer. 

Actions — Form   Immaterial — Comphiint   Sufficient   if   Plaintiff   Entitled   to 
Relief. 

4.  The  form  in  which  an  action  is  brought  is  immaterial,  for  if 
upon  any  view  of  the  case  made  plaintiff  is  entitled  to  relief,  the 
pleading  will  be  sustained  and  the  character  of  the  action  determined 
from  the  nature  of  the  grievance  rather  than  from  the  form  of  the 
declaration. 

Same — Common  Law — Principles  of  Aid  in  Construction  of  Pleadings. 

5.  While  the  common-law  forms  of  action  have  been  abolished  so 
far  as  name  and  form  of  action,  but  not  substance,  are  concerned, 
reference  to  the  forms  and  principles  of  the  common  law  are  of  aid 
in  determining  the  rights  of  litigants. 

Chattel  Mortgages — Injury  to  Property  by  Third   Party  After  Condition 
Broken — Bight  of  Action  by  Mortgagor. 

6.  Plaintiff  had  given  a  mortgage  on  his  crops  to  a  mercantile 
company,  and  upon  condition  broken  the  mortgagee  directed  the 
sheriff  to  seize  and  sell  them  under  the  power  of  sale  contained^  in 
the  mortgage.  Before  the  sale  could  be  had,  a  third  party,  wrong- 
fully claiming  to  be  entitled  to  their  possession,  commenced  an  action 
against  the  mortgagee  and  the  sheriff  and  secured  a  restraining  order 
enjoining  further  proceedings.  The  unthreshed  portion  of  the  crops 
was  suffered  to  lie  in  the  field  and  be  destroyed  by  the  elements. 
Plaintiff  brought  action  for  damages  against  the  third  party  but  the 
trial  court  directed  judgment  for  defendant  on  the  ground  that  plain- 
tiff's only  recourse  was  an  action  in  conversion,  that  he  could  not 
maintain  such  an  action  under  the  conditions  existing,  and  therefore 
had  no  ease.  Held,  under  the  above  rules,  that  the  complaint  stated 
a  cause  of  action  on  the  case,  and  that  judgment  of  nonsuit  was 
error. 

Appeals  from  District  Court,  Fergris  County;  Jack  Briscoe, 
Judge. 

Action  by  P.  H.  Samnell  against  the  Moore  Mercantile  Com- 
pany, the  Power  Mercantile  Company,  and  Firmin  TuUock,  as 
sheriff.  From  a  judgment  in  favor  of  the  Power  Mercantile 
Company  and  from  an  order  denying  a  new  trial,  plaintiff  ap- 
peals.    Reversed  and  remanded. 
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Messrs,  Ckeadle  &  Cheadle,  for  Appellant,  submitted  a  brief; 
Mr,  E,  E.  Cheadle  argued  the  cause  orally. 

Messrs,  Belden  cfc  De  Kalb,  for  Respondents,  submitted  a 
brief;  Mr.  Carl  Rasch,  of  Counsel,  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

During  1914  and  1915  plaintiff  was  in  possession  of  certain 
farming  lands  in  Fergus  county.  In  the  fall  of  1914  he  seeded 
about  100  acres  to  fall  wheat,  and  in  the  spring  of  1915  he 
seeded  20  acres  to  spring  wheat  and  66  acres  to  oats.  He 
gave  a  chattel  mortgage  upon  these  crops  to  secure  an  indebt- 
edness of  something  over  $1,600  due  to  the  Moore  Mercantile 
Company.  When  the  crops  matured  in  1915  plaintiff  harvested 
them  and  in  November  commenced  threshing.  On  November 
18,  when  he  had  threshed  only  about  700  bushels  of  the  grain, 
the  mortgagee  secured  a  certified  copy  of  the  mortgage,  placed 
it  in  the  hands  of  the  sheriff  and  directed  him  to  execute  the 
power  of  sale.  Acting  pursuant  to  his  instructions  and  the 
terms  of  the  mortgage,  the  sheriff  took  possession  of  the  crops, 
including  the  threshed  grain.  On  November  26,  and  before 
the  date  of  the  sheriff's  sale,  the  Power  Mercantile  Company, 
claiming  to  be  the  owner  of  the  crops  and  entitled  to  their  pos- 
session, commenced  an  action  in  the  district  court  and  secured 
a  restraining  order  enjoining  the  Moore  Mercantile  Company 
and  the  sheriff  from  proceeding  further  or  in  any  manner  in- 
terfering with  its  free  use  and  control  of  the  property.  Upon 
the  service  of  the  order  the  work'  of  threshing  was  suspended 
and  was  never  resumed,  so  that  the  unthreshed  portion  of  the 
grain  was  suffered  to  lie  in  the  field  and  to  be  destroyed  by 
the  elements.  Plaintiff  brought  this  action  to  recover  damages 
and  in  his  complaint  set  forth  the  facts  much  more  in  de- 
tail. Among  other  things  he  alleged  that  the  value  of  the  un- 
threshed crops  exceeded  greatly  the  amount  due  to  the  mort- 
gagee.   Issues  were  joined  and  the  cause  brought  to  trial.    At 
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the  close  of  plaintiff's  testimony  the  court  granted  a  nonsuit  as 
to  the  defendants  Moore  Mercantile  Company  and  the  sheriff, 
and  at  the  conclusion  of  all  of  the  evidence  rendered  judg- 
ment in  favor  of  the  Power  Mercantile  Company.  Prom  that 
judgment  and  from  an  order  denying  a  new  trial,  plaintiff  ap- 
pealed. 

Counsel  for  appellant  have  disregarded  the  rules  of  this 
[1]  court  in  the  most  flagrant  manner.  Neither  of  the  two 
so-called  assignments  of  error  presents  any  question  for  re- 
view. (Rogness  v.  Northern  Pac.  By,  Co.,  59  Mont.  373,  196 
Pac.  989),  and  their  brief  is  practically  devoid  of  argument 
and  does  not  contain  the  citation  of  a  single  authority  in  sup- 
port of  their  position.  This  court  ought  not  to  be  called  upon 
to  do  the  work  which  counsel  are  employed  to  do,  and  with 
perfect  propriety  we  might  affirm  the  judgment  and  order 
without  reference  to  the  merits,  and  justify  our  decision  upon 
reason  and  numerous  decisions  of  this  court  and  other  courts 
of  last  resort ;  but  it  is  apparent  to  us  that  plaintiff  has  suffered 
grievous  injury  in  the  destruction  of  his  crops,  and  he  should 
not  be  penalized  further  for  failure  of  his  counsel  to  discharge 
their  duty.  We  therefore  assume  the  burden  of  original  investi- 
gation to  determine  the  character  and  extent  of  his  rights  and 
the  propriety  of  the  remedy  which  he  has  invoked. 

In  a  memorandum  opinion  filed  at  the  time  the  judgment  was 
rendered  the  trial  court  indicated  that  its  decision  was  based 
solely  upon  the  theory  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  it  is  apparent  from 
a  consideration  of  the  evidence  that  it  could  not  have  been 
justified  upon  any  other  ground,  for,  though  the  evidence  tend- 
ing to  establish  the  extent  of  the  loss  is  meager  in  the  ex- 
treme, it  does  appear  to  be  sufficient  to  warrant  a  recovery  for 
more  than  nominal  damages,^  if  plaintiff  is  entitled  to  recover 
[2]  at  all;  so  that  the  one  principal  question  presented  may 
be  stated  as  follows:.  Is  the  mortgagor  of  personal  property 
out  of  possession  after  condition  broken  entitled  to  maintain 
an  action  for  damages  against  a  third  party  by  whose  wrong- 
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fill  acts  the  property  is  destroyed,  where  the  value  of  the 
property  exceeds  the  amount  due  the  mortgagee  t 

The  identical  question  was  answered  in  the  aflSrmative  in 
Frankenihal  v.  Mayer,  54  111.  App.  160,  and  we  think  upon 
correct  principles.  Under  our  statutes  the  mortgage  creates 
only  a  lien.  (Sec.  5736,  Rev.  Codes  1907.)  The  mortgagee  is 
not  entitled  to  possession  before  default,  unless  expressly  au- 
thorized by  the  mortgage  itself.  (Sec.  5737.)  The  title  to  the 
mortgaged  property  remains  in  the  mortgagor  until,  by  fore- 
closure or  sale,  as  authorized  by  section  5769,  Revised  Codes, 
as  amended  (Laws  1913,  Chap.  86),  it  is  divested.  {Demers 
V.  Graham,  36  Mont.  402,  122  Am.  St.  Rep.  384,  13  Ann.  Cas. 
97,  14  L.  R.  A.  (n.  s.)  431,  93  Pac.  268.)  Until  title  passes, 
the  mortgagor  has  an  interest  to  the  extent,  at  least,  that  the 
value  of  the  property  exceeds  the  mortgage  debt,  interest, 
costs,  etc.  It  follows  that  any  unwarranted  interference  with 
the  property  by  a  third  person  which  results  in  its  destruction 
constitutes  a  wrong  to  the  mortgagor  to  the  extent  of  his  in- 
terest, and  it  is  one  of  the  maxims  of  our  jurisprudence  that 
""for  every  wrong  there  is  a  remedy."  (Sec.  6191,  Rev.  Codes 
1907.) 

As  indicated  by  its  opinion,  the  trial  court  proceeded  upon 
the  assumption  that  this  is  an  action  in  conversion,  and,  since 
the  plaintiff  was  neither  in  actual  possession  nor  entitled  to 
immediate  possession  at  the  time  of  the  wrongful  acts  of  which 
complaint  is  made,  he  cannot  maintain  the  action.  If  the 
premise  is  correct,  the  conclusion  follows  under  practically  all 
of  the  authorities;  but  it  does  not  follow  that  because  plaintiflE 
cannot  maintain  an  action  in  conversion  he  is  remediless. 
Under  our  Codes,  the  common-law  forms  of  action  have  been 
abolished.  Section  6425,  Revised  Codes  of  1907,  provides: 
**  There  is  in  this  state  but  one  form  of  civil  action  for  the 
enforcement  of  [or]  protection  of  private  rights  and  redress 
or  prevention  of  private  wrongs.*' 

Section  6532  provides  that  the  complaint  shall  contain  *'a 
statement   of   the   facts   constituting  the   cause   of   action   in 
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ordinary  and  concise  language."  For  the  purpose  of  testing 
[3]  the  suflBciency  of  this  complaint,  the  motion  for  judg- 
ment interposed  by  the  Power  Mercantile  Company  at  the  con- 
clusion of  the  trial  had  the  effect  of  a  general  demurrer 
(DaUy  V.  Marshall,  47  Mont.  377,  133  Pac.  681),  and  it  is  the 
[4,  5]  rule  in  this  state  that,  in  determining  whether  a  com- 
plaint states  a  cause  of  action,  matters  of  form,  as  well  as 
allegations  not  appropriate  to  the  purpose  sought  to  be  ac- 
complished, will  be  disregarded.  {Wheeler  cfe  Hotter  Merc. 
Co.  V.  Moon,  49  Mont.  307,  141  Pac.  665.)  In  other  words,  the 
form  in  which  the  action  is  brought  is  altogether  immaterial, 
for,  if  upon  any  view  of  the  case  made  plaintiff  is  entitled  to 
relief,  the  pleading  will  be  sustained  (Raymond  v.  Blancgrass, 
36  Mont.  449,  15  L.  B.  A.  (n.  s.)  976,  93  Pac.  648),  and  the 
character  of  the  action  will  be  judged  from  the  nature  of 
the  grievance  rather  than  from  the  form  of  the  declaration. 
(RaUroad  Co.  v.  Hurst,  36  Miss.  660,  74  Am.  Dec.  785.)  Sec- 
tion 6425,  above,  however,  refers  to  matters  of  form  and  not  to 
substance,  and,  though  the  form  and  name  of  the  action  is  abol- 
ished, the  distinctions  between  the  character  of  different  ac- 
tions necessarily  arise  from  the  nature  of  the  wrong  which 
is  suffered  and  the  relief  which  is  sought,  so  that  a  reference 
to  the  forms  and  principles  of  common-law  pleading  is  fre- 
quently of  aid  in  determining  the  rights  and  remedies  of  liti- 
gants. (Maronen  v.  Anaconda  C.  Min.  Co.,  48  Mont.  249, 
136  Pac.  968.)  At  common  law  the  action  on  the  case  was 
the  great  residuary  remedy  in  the  field  of  torts.  It  was  de- 
signed to  afford  relief  in  all  cases  where  one  person  was  in- 
jured by  the  wrongful  act  of  another  and  no  specific  remedy 
was  provided.  {Van  Pelt  v.  McGraw,  4  N.  Y.  110.)  It  was 
not  infrequently  termed  a  ''formless  action,'*  in  that  it  was 
not  indicative  of  any  particular  form  of  action,  but  rather  of 
a  substantive  class  of  actions  of  many  different  species  that 
took  the  name  from  the  fact  that  they  were  not  included 
within  any  of  the  recognized  forms  of  writs,  but  were  begun 
by  writs  which  set  forth  the  facts  and  circumstances  of  the 
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particular  cases.  {Cockrill  v.  Butler  (C.  C),  78  Fed.  679.) 
In  Comyn's  Digest,  under  .the  title  "Action  on  the  Case," 
it  is  said:  "In  all  cases  where  a  man  has  a  temporal  loss  or 
damage  by  the  wrong  of  another,  he  may  have  an  action  upon 
the  case  to  be  repaired  in  damages."  For  a  further  discussion 
of  the  subject,  reference  may  be  had  to  1  Bacon's  Abridgment, 
125;  5  Petersdorff's  Abridgment,  194;  Andrews'  Stevens' 
Pleading,  sec.  52;  3  Street's  Foundation  of  Legal  Liability, 
Chap.  18;  11  C.  J.  1. 

In  the  action  commenced  by  the  Power  Mercantile  Company 
[6]  against  the  Moore  Mercantile  Company  and  the  sheriff 
an  appeal  was  prosecuted  to  this  court,  and  it  was  determined 
finally  that  the  Power  Mercantile  Company  did  not  have  any 
title  to  or  interest  in  the  crops  in  question  and  was  not  en- 
titled to  an  injunction.  {Power  Merc.  Co.  v.  Moore  Merc.  Co., 
55  Mont.  401,  177  Pac.  406.)  When  the  Moore  Mercantile 
Company  took  possession  of  the  crops  under  its  chattel  mort- 
gage, it  owed  to  the  plaintiff,  as  mortgagor,  the  duty  to  exer- 
cise reasonable  care  for  the  protection  and  preservation  of  the 
property  (Jones  on  Chattel  Mortgages,  sec.  697),  but  when 
the  restraining  order  was  served  it  was  prevented  effectually 
from  discharging  that  duty,  with  the  resulting  loss  to  the 
mortgagor.  Neither  the  right  nor  the  duty  to  preserve  the 
property  devolved  upon  the  plaintiff.  He  was  not  in  possession 
nor  entitled  to  possession.  His  property  had  been  taken  from 
him  rightfully,  but  was  suffered  to  be  destroyed  without  fault 
on  his  part  or  the  part  of  the  mortgagee  in  possession.  Upon 
the  plainest  principles  of  common  sense  and  justice,  the  Power 
Mercantile  Company  is  liable  for  the  damages  occasioned  by 
the  mischievous  agent  which  it  set  in  motion  without  justifica- 
tion. The  trial  court  erred  in  assuming  that  plaintiff's  only 
recourse  was  to  an  action  in  conversion  which  he  could  not 
maintain  because  of  the  exigencies  of  the  particular  case.  The 
complaint  states  a  cause  of  action,  in  the  nature  of  an  action 
on  the  case  for  damages  against  the  Power  Mercantile  Com- 
pany, and  the  cause  should  have  been  decided  upon  the  merits. 
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The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantly  and  Associate  Justices  Rey- 
nolds^ Cooper  and  Qalen  concur. 


CORNNER,  Respondent,  v.  HAMILTON,  Appellant. 

(No.  4,619.) 
(Submitted  January  10,  1922.     Decided  January  30,  1922.) 

[204  Pac.  489.] 

Malicious  ProsectUion — Burden  of  Proof — Malice — Prohable 
CaiLse — Defenses — Advice  of  Counsel — Measure  of  Damages 
— Exemplary  Damages — Scaling  Verdict. 

Appeal  and  Error — ^Briefs — ^Duty  of  Counsel — Rules  of  Supreme  Court.* 

1.  Assignments  of  errors  not  presented  in  the  brief  of  counsel  as 
required  by  subdivision  C,  section  3,  Rule  X  of  the  supreme  court, 
may  be  disregarded  on  appeal. 

Malicious  Prosecution — When  Prima  Fade  Case  Established. 

2.  In  an  action  for  malicious  prosecution,  proof  showing  the  com- 
mencement of  a  criminal  prosecution  by  the  defendant  against  the 
plaintiff,  malice,  want  of  probable  cause,  the  termination  of  the 
prosecution  favorable  for  plaintiff,  and  the  resulting  damage,  es- 
tablishes a  prima  facie  case. 

Same — Burden  of  Proof. 

3.  The  plaintiff  in  an  action  for  malicious  prosecution  has  the  bur- 
den of  proving  that  defendant  acted  maliciously  and  without  probable 
cause. 

Same — Malice — Probable  Cause — Inferences. 

4.  While  malice  in  commencing  a  criminal  prosecution  may  usually 
be  inferred  from  want  of  probable  cause,  want  of  probable  cause  can- 
not be  inferred  from  malice  alone. 

Same — Gist  of  Action. 

5.  Want  of  probable  cause  is  the  gist  of  an  action  for  malicious 
prosecution. 

Same — "Probable  Cause" — Definition. 

6.  Probable  cause  for  the  commencement  of  a  criminal  prosecution 
means  a  reasonable  ground  for  suspicion,  supported  by  circumstances 


4.    As  to  when  malice  may  be  inferred  in  action  for  malicious  proseca* 
tion,  see  note  in  9  L.  &.  A.   (n.  8.)  1087. 
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Bufficientlj  strong  in  themselves  to  warrant  a  rea8onabl7  prudent  and 
cautious  person  to  believe  that  the  accused  is  guilty  of  the  offense 
charged. 

Same — ^Defense — Advice  of  Counsel — Essentials. 

7.  That  defendant  acted  upon  the  advice  of  counsel  in  instituting 
a  criminal  prosecution  is  no  defense,  unless  it  affirmatively  appears 
that  he  made  a  full  and  complete  statement  of  the  facts  to  counsel, 
that  he  relied  upon  such  advice  and  acted  in  good  faith,  the  question 
whether  he  did  so  or  not  being  for  the  jury's  determination  where 
different  conclusions  may  be  drawn  from  the  evidence. 

Same — Advice  of  Counsel — When  not  Defense. 

8.  Where  defendant  in  an  action  for  maliciously  instituting  a  prose- 
cution for  burglary  did  not  inform  the  county  ■  attorney  upon  whose 
advice  he  claimed  to  have  acted,  that  accused  was  a  tenant  of  his 
ranch  property  under  a  lease,  that  the  lease  had  not  expired,  that 
accused  had  personal  effects  in  the  ranch  house,  and  that  he,  defend- 
ant, had  locked  the  house  with  chain  and  padlock  while  accused  was 
temporarily  absent  therefrom,  he  was  in  no  position  to  defend  the 
action  on  the  ground  of  advice  of  counsel. 

Same — Damages  Recoverable. 

9.  In  an  action  for  malicious  prosecution,  plaintiff  is  not  confined 
to  a  recovery  of  his  actual  loss  in  dollars  and  cents  but  may  be 
awarded  compensation  for  nonpecuniary  losses,  such  as  for  injury  to 
his  reputation,  etc. 

Same — Exemplary  Damages  Recoverable. 

10.  It  is  within  the  province  of  the  jury  to  allow  exemplary  as  well 
as  compensatory  damages  in  an  action  for  malicious  prosecution,  and 
unless  their  determination  appears  to  have  been  influenced  by  passion, 
prejudice  or  some  other  improper  motive,  or  the  amount  is  out- 
rageously disproportionate  to  the  wrong  done  or  the  situation  or  cir- 
cumstances of  the  parties,  the  award  will  not  generally  be  disturbed. 

Same — Excessive  Damages — Scaling  Award — New  Trial,  When. 

11.  The  district  court  may,  in  case  of  award  of  excessive  damages, 
direct '  the  release  of  part  thereof  or  award  a  new  trial  in  case  the 
release  is  not  given. 

Same — What  not  Excessive  Award. 

12.  Heldf  that  an  award  of  $4,000  daijiages  in  an  action  for  mali- 
ciously prosecuting  plaintiff  under  a  burglary  charge  was  not  ex- 
cessive. 

Appeals  from  District  Court,  Fergus  Cov/nty;  Jack  Briscoe, 
Judge. 

Action  by  A.  F.  Cornner  against  R.  E«  Hamilton.  Prom 
judgment  for  plaintiff  and  an  order  denying  his  motion 
for  a  new  trial,  defendant  appeals.    Affirmed. 

7.  On  advice  of  counsel  as  defense  in  action  for  malicious  prosecution, 
see  notes  in  1  Ann.  Cas.  932;  11  Ann.  Caa.  954;  Ann.  Cas.  1912D,  423; 
18  L.  S.  A.  (n.  8.)  49;  39  L.  B.  A.  (n.  s.)  207. 

On  advice  of  counsel  as  affecting  liability  for  exemplary  damages  for 
malicious  prosecution,  see  note  in  29  L.  R.  A.   (n.  s.)   281. 


62  Mont.]  CoBNNER  V.  Hamilton.  241 

[62  Mont.  239.] 

Messrs.  Cheadle  &  CheacUe,  for  Appellant,  submitted  a  brief; 
Mr.  E.  K.  Cheadle  argued  the  cause  orally. 

Messrs.  Belden  &  De  Kalb  and  Mr.  Charles  J.  Marshall, 
for  Respondent,  submitted  a  brief. 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

This  is  an  action  for  damages  for  malicious  prosecution. 
The  cause  was  tried  in  Fergus  county  to  the  court  with  a 
jury,  and  resulted  in  a  general  verdict  in  favor  of  the  plaintiff 
for  $9,000,  upon  which  judgment  was  entered.  The  court  sub- 
mitted to  the  jury  two  special  interrogatories,  which  were  re- 
turned with  the  general  verdict,  and  which,  with  the  answers 
made  thereto  by  the  jury,  are  as  follows: 

**  Should  you  return  a  verdict  for  damages  in  any  sum  for 
the  plaintiff,  you  will  answer  the  following  interrogatories,  and 
return  with  your  verdict : 

'*  'Interrogatory  No.  1.  Did  plaintiff  suffer  actual  damages 
by  the  acts  of  the  defendant  complained  of  in  plaintiff's  com- 
plaint?   Ans.  Yes.' 

"If  you  answer  the  foregoing  interrogatory  in  the  affirma- 
tive, you  will  then  answer  the  following : 

*'  'Interrogatory  No.  2.  What  was  the  amount  of  actual 
damages  sustained  by  the  plaintiff  because  of  the  acts  of  the 
defendant  ?    Ans.  $7,000.00. '  ' ' 

Upon  motion  for  a  new  trial  the  court  granted  the  same, 
"unless  plaintiff  within  twenty  days  agree  that  the  judgment 
heretofore  rendered  for  actual  damages  be  reduced  from  $7,000 
to  $2,000,  as  excessive  and  not  justified  by  the  evidence,  mak- 
ing  a  total  judgment  of  $4,000  and  costs,  with  interest  from 
the  date  of  judgment." 

Within  the  time  allowed  the  plaintiff  filed  a  written  ac- 
ceptance of  the  order  made  on  motion  for  a  new  trial  as  fol- 
lows: "Comes  now  the  plaintiff  by  his  attorneys  and  accepts 
the  order  of  the  court  reducing  judgment  in  the  above-entitled 

62  Mont. — 16 
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action  to  $4,000,  in  order  to  avoid  the  granting  of  a  new  trial 
in  said  cause,  and  hereby  excepts  to  the  said  order." 

The  appeal  is  from  the  judgment  as  modified  and  from  the 
order  denying  defendant's  motion  for  a  new  trial. 

Ten  specifications  of  error  are  assigned,  the  first  eight  of 
[1]  which  relate  to  the  admission  of  evidence  over  defend- 
ant's objection.  These  assignments  do  not  conform  to  the  rules 
of  this  court  (subdivision  C,  par.  3,  Eule  X,  167  Pac.  x), 
and  with  propriety  they  might  be  wholly  disregarded.  The 
rules  of  this  court  were  promulgated  for  reasons  apparent,  and 
should  be  carefully  followed  by  attorneys.  They  should  be  hon- 
ored by  observance  rather  than  dishonored  by  breach.  {Brock- 
way  V.  Blair,  53  Mont.  531,  165  Pac.  455.)  However,  from  an 
examination  of  the  record,  these  alleged  errors  are  found  to 
be  without  merit.  Although  appeal  is  made  from  the  judg- 
ment, the  judgment-roll  is  not  incorporated  in  the  record,  as 
required  by  statute.     (Sec.  7112,  Rev.  Codes  1907.) 

In  this  case,  neither  the  record  on  appeal  nor  appellant's 
brief  reflect  credit  on  counsel  for  the  appellant.  In  the  alleged 
brief  there  is  not  an  authority  cited,  not  even  a  statute.  Such 
laxity  is  vexatious  to  this  court,  jeopardizes  the  rights  of 
clients,  and  needlessly  increases  the  work  devolving  upon  us. 

The  ninth  and  tenth  assignments  of  error  present  but  a 
single  question  determinative  of  the  case  on  its  merits,  namely: 
Are  the  damages  excessive?  From  a  careful  review  of  the 
testimony,  we  are  of  opinion  the  damages  allowed  by  the  court 
in  reduction  of  the  verdict  on  motion  for  a  new  trial  are 
wholly  warranted.  It  will  serve  no  useful  purpose  to  review 
the  evidence.  Suffice  it  to  say,  the  proof  clearly  establishes 
[2]  the  commencement  of  a  criminal  prosecution  by  the  de- 
fendant against  the  plaintiff  by  the  filing  of  criminal  complaint 
in  the  justice  court  of  Big  Spring  township,  Fergus  county, 
verified  by  the  oath  of  the  defendant,  charging  the  plaintiff 
with  the  crime  of  burglary,  malice,  want  of  probable  cause, 
the  favorable  termination  of  the  prosecution,  and  the  resulting 
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damage.  Thus  a  prima  facie  case  was  established.  {Stephens 
V.  Conley,  48  Mont.  352,  Ann.  Cas.  1915D,  958,  138  Pac.  189.) 

The  plaintiff,  in  order  to  establish  his  case,  had  the  burden 
[8-6]  of  proving  that  defendant  acted  maliciously  and  with- 
out probable  cause  (Beadle  v.  Harrison,  58  Mont.  606,  194  Pac. 
134),  and  this  he  did  by  proof  quite  sufficient  to  satisfy  the 
jury.  Malice  may  usually  be  inferred  from  want  of  probable 
cause  {Grorud  v.  Lossl,  48  Mont.  274,  136  Pac.  1069;  Beadle 
V.  Harrison,  sv/pra;  Martin  v.  Corscadden,  34  Mont.  308,  86 
Pac.  33),  but  want  of  probable  cause  cannot  be  inferred  from 
malice  alone.  (26  Cyc.  22-25.)  However,  in  this  case,  there 
was  independent  proof  of  malice,  in  addition  to  that  of  want 
of  probable  cause.  As  the  name  implies,  malice  is  the  root 
of  an  action  of  malicious  prosecution,  yet  malice  alone  is  not 
enough;  want  of  probable  cause  for  the  institution  of  the  pro- 
ceedings must  be  shown,  so  that  it  may  be  said  that  want  of 
probable  cause  is  the  very  gist  of  the  action.  (18  R.  C.  L.  33, 
34;  26  Cyc.  20.)  Probable  cause  is  defined  to  mean  reason- 
able ground  for  suspicion,  supported  by  circumstances  suffi- 
ciently strong  in  themselves  to  warrant  a  reasonably  prudent 
and  cautious  man  in  the  belief  that  the  accused  is  guilty  of  the 
offense  with  which  he  is  charged.  (26  Cyc.  24;  18  R.  C.  L. 
335.) 

The  defendant  pleaded  in  defense  reliance  upon  the  advice 
[7]  of  the  county  attorney,  as  to  which  he  submitted  evi- 
dence, and  the  court  correctly  instructed  the  jury  with  respect 
thereto  as  follows:  '*You  are  instructed  that  if  before  signing 
the  complaint  in  the  court  of  Justice  Brassey  the  defendant 
consulted  Frank  A.  Wright,  attorney  at  law,  and  at  that  time 
county  attorney  of  Fergus  county,  and  fully  and  fairly  stated 
to  him  all  the  facts  that  he,  the  defendant,  had  in  his  pos- 
session in  regard  to  the  alleged  offense  of  burglary  by  the 
plaintiff  in  this  action,  the  said  Frank  A.  Wright  thereupon 
advised  the  defendant  as  an  attorney,  or  as  said  county  attor- 
ney, and  that  the  defendant,  after  receiving  said  advice,  acted 
thereon,  and  on  December  13,  1916,  in  good  faith,  relying  on 
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such  advice,  signed  the  said  complaint  that  resulted  in  the 
arrest  of  the  plaintiff  in  this  action,  such  advice  so  given  and 
acted  upon  is  a  perfect  defense  to  this  action,  and  your  verdict 
must  be  for  the  defendant." 

The  rule  is  settled  that  it  is  a  complete  defense  of  probable 
cause  to  show  that  the  defendant  submitted  to  proper  counsel 
a  statement  of  all  the  facts  concerning  the  guilt  of  the  ac- 
cused; that  in  good  faith  he  received  advice  justifying  the 
prosecution,  and  acted  on  such  advice  in  instituting  the  pro- 
ceedings complained  of.     {Beadle  v.  Harrison,  supra.) 

But  it  must  affirmatively  appear  that  the  defendant  made  a 
Full  and  complete  statement  of  the  facts  of  the  case  to  counsel, 
and  the  fact  that  the  defendant  consulted  counsel  before  bring- 
ing the  prosecution  is  no  defense  where  it  appears  that  he 
did  not  rely  on  counsel's  advice.  {Martin  v.  Corscadden, 
supra.)  In  order  for  the  defendant  to  avail  himself  of  the 
defense  of  advice  of  counsel,  it  must  appear  that  he  fully 
and  fairly  presented  to  counsel  all  of  the  facts  within  his 
knowledge.  (26  Cyc.  35.)  And  it  is  a  question  of  fact  for  the 
jury  whether  the  defendant  fairly  communicated  to  his  counsel 
all  of  the  facts  which  he  knew  or  ought  to  have  known,  and 
whether  he  acted  in  good  faith  upon  the  advice  received,  where 
different  conclusions  may  be  drawn  from  the  evidence.  When 
the  facts  in  the  case,  and  those  laid  before  the  attorney,  are 
all  in  evidence,  the  jury  may  determine  whether  the  state- 
ment was  full  and  fair,  and  whether  under  the  particular 
circumstances  of  each  case  the  advice  of  counsel  is  a  defense. 
[8]  (26  Cyc.  111.)  In  this  case,  it  appears  plain  that  the 
defendant  did  not  fully  and  fairly  state  all  of  the  facts  to  the 
county  attorney  concerning  the  alleged  burglary,  and  therefore 
the  attorney's  advice  is  no  defense.  For  instance,  he  did  not 
tell  the  attorney  that  plaintiff  was  a  tenant  of  his  ranch  prop- 
erty under  lease,  and  the  tenure  of  the  lease  had  not  expired; 
that  the  plaintiff  and  his  family  had  been  occupying  the  house 
for  two  years  in  connection  with  the  lease  of  the  ranch 
property;  that  the  plaintiff  had  personal  effects  in  the  house; 
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and  that  the  defendant  had  locked  the  house  with  chain  and 
padlock  while  plaintiff  was  temporarily  absent  therefrom.  Had 
these  facts  been  fully  and  fairly  disclosed,  it  is  reasonable  to 
suppose  that  the  county  attorney  would  not  have  advised  the 
plaintiff's  arrest. 

**The  plaintiff  in  an  action  for  malicious  prosecution  is  not 
[9]  confined  in  his  recovery  to  the  actual  loss  in  dollars  and 
cents  he  has  suffered,  whether  in  the  nature  of  money  paid 
out  or  gains  prevented.  He  may  also  recover  for  nonpecuniary 
losses  he  sustains,  and  these  are  often  the  chief  items  in  his 
recovery.  Important  in  this  class  of  damages  is  the  injury 
to  the  plaintiff's  reputation.  An  accusation  of  crime,  made 
under  the  forms  of  law,  or  on  the  pretense  of  bringing  a 
guilty  man  to  justice,  is  made  in  the  most  imposing  and  im- 
pressive manner,  and  may  inflict  a  deeper  injury  upon  the 
reputation  of  the  party  accused  than  the  same  words  uttered 
under  any  other  circumstance.  Such  an  injury  is  beyond 
question  included  in  the  damages  given  in  the  action  for 
malicious  prosecution,  and  indeed  may  not  afterwards  be  re- 
covered for  in  another  action."     (18  R.  C.  L.,  p.  73.) 

It  was  proper  for  the  court  to  instruct  the  jury  in  this 
[10]  case  on  the  subject  of  the  allowance  of  exemplary  dam- 
ages, and  proper  for  the  jury,  under  the  evidence,  to  allow  the 
same  (sec.  6047,  Rev.  Codes  1907;  18  R.  C.  L.,  p.  75;  26  Cyc. 
1031;  Luther  v.  Lee,  ante,  p.  174,  204  Pac.  365),  and  in  this 
[11, 12]  class  of  cases  it  is  wholly  within  the  province  of  the 
jury  to  fix  the  amount  of  damages  to  be  awarded,  compensatory 
as  well  as  exemplary;  and,  unless  its  determination  appears  to 
have  been  influenced  by  passion,  prejudice,  or  some  improper 
motive,  or  unless  the  amount  is  outrageously  disproportionate, 
either  to  the  wrong  done  or  the  situation  or  circumstances  of 
the  parties,  the  court  will  not  generally  interfere  with  the 
verdict.  In  cases  of  an  award  of  excessive  damages,  the  court 
may,  as  it  did  in  the  case  before  us,  direct  the  release  of  part 
of  such  damages,  or  award  a  new  trial,  in  case  the  release  is 
not  given.     (26  Cyc.  65.)     In  this  case,  the  damages  allowed 
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by  the  court  on  motion  for  a  new  trial  were  fully  warranted  by 
the  evidence. 

The  judgment  and  order  are  affirmed. 

^Affirmed. 

Mb.  Chief  Justktb  Bbantlt  and  Associate  Justices  Ebt- 
NOLDS,  Cooper^  and  Holloway  concur. 


PAEK,  Appellant,  v.  GRADY,  Respondent. 

(No.  4,614.) 
(Submitted  January  4,  1922.    Decided  January  30,  1922.X 

[204  Pac  382.] 

Conversion  —  Damages  —  Ownership  —  Complaint  —  Suffi- 
cienc^ — Identification  of  Chattels — Evidence — Insufficiency — 
Presumptions — Burden  of  Proof — Circumstantial  Evidence — 
Trial — Cross-examination. 

Conversion — ^Damages — Ownership — Complaint — Sufficiency. 

1.  Since  in  an  action  in  conversion  to  recover  damages  only  the  right 
to  damages  becomes  fixed  as  of  the  date  of  the  conversion,  the  com- 
plaint is  sufficient  if  it  alleges  ownership  and  possession  or  right  of 
possession  on  that  date,  as  distinguished  from  the  date  of  the  com- 
mencement of  the  action  where  possession  of  the  chattel  itself  is 
sought. 

Same — Identification  of  Property — Evidence— Insufficiency. 

Z.  In  an  action  for  the  conversion  of  household  furniture  held  by 
defendant  under  a  conditional  bill  of  sale  and  thereafter  repurchased 
by  plaintiflf,  evidence  held  insufficient  to  identify  the  various  articles 
claimed  to  have  been  converted,  as  the  property  of  plaintiff. 

Same — Personal   Property — Ownership — Presumption — ^When   Conclusive. 

3.  The  presumption  of  ownership  which  attaches  to  unchaUenged 
possession  of  personalty  is  conclusive  unless  controverted  by  competent 
evidence. 

Trial — Nonsuit — ^Presumption. 

4.  On  motion  for  nonsuit  everything  will  be  deemed  proved  which 
the  evidence  of  plaintiff  tends  to  prove,  the  defendant,  by  making 
the  motion,  admitting  the  truth  of  aU  of  plaintiff's  testimony. 

Conversion — ^Burden  of  Proof — When  not  Sustained. 

5.  The  rule  of  the  burden  of  proof  is  not  satisfied  if  the  conolusion 
reached  from  the  testimony  offered  by  the  party  upon  whom  it  rests 
ifl  equally  consonant  with  the  truth  of  his  allegations  and  with  some 
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other  theory  inconsistent  therewith,  in  which  event  the  result  is  a 
mere  conjecture  insufficient  to  warrant  a  verdict  in  his  favor. 

Same — Ownership — Circumstantial  Evidence. 

6.  While  ownership  of  personal  property  may  be  proved  by  circum- 
stantial evidence,  the  evidence  in  such  case  must  not  be  susceptible 
to  any  other  reasonable  inference  than  that  which  may  be  drawn  in 
favor  of  the  claim  of  the  alleged  owner^  and  if  susceptible  to  any 
other  inference,  the  proof  fails. 

Same — Trial — Cross-examination — May  Extend  to  What. 

7.  Where  in  an  action  in  conversion  plaintiff  had  testified  on  cross- 
examination  without  objection  that  the  property  had  been  sold  to  de- 
fendant under  a  conditional  bill  of  sale,  filed  in  the  recorder's  office 
and  identified  and  admitted  in  evidence,  cross-examination  as  to  all 
its  contents  and  conditions  was  proper. 

Appeals  from  District  Court,  Silver  Bow  County;  Jos.  B. 
Jackson,  Judge. 

Action  by  Mrs.  James  Park  against  James  H.  Grady.  Judg- 
ment for  defendant,  and  plaintiff  appeals  from  it  and  an  order 
denying  a  new  trial.    Affirmed. 

Cause  submitted  on  briefs  of  Counsel. 

Mr.  H.  A.  Tyvand,  for  Appellant. 

Mr.  William  Meyer,  for  Respondent. 

M  R.  COMMISSIONER  AYERS  prepared  the  opinion  for  the 
court. 

On  December  6,  1917,  Mrs.  James  Park  delivered  to  James 
H.  Grady  and  Ethel  G.  Grady  certain  personal  property,  and 
entered  into  an  agreement  in  writing,  of  the  words  and  figures 
following : 

''Conditional  Bill  of  Sale. 

"Know  all  men  by  these  presents:  That  Mrs.  James  Park, 
herein  called  the  vendor,  has  this  day  sold  to  James  H.  Grady 
and  Ethel  G.  Grady,  the  personal  property  described  in  the 
inventory  hereto  attached,  marked  Exhibit  A,  and  hereto  made 
a  part,  upon  the  following  conditions,  to-wit: 

**The  purchase  of  said  property  is  to  be  the  sum  of  nine 
thousand  dollars  ($9,000.00),  of  which  the  sum  of  four  thou- 
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sand  dollars  ($4,000.00)  has  been  paid  in  cash  upon  the 
delivery  of  said  goods  and  the  execution  of  this  bill  of  sale, 
and  that  the  balance  of  five  thousand  dollars  ($5,000.00)  is  to 
be  payable  in  the  sum  of  one  hundred  dollars  ($100.00)  or 
more,  payable  on  or  before  the  12th  day  of  January,  1918, 
and  like  sums  of  one  hundred  dollars  ($100.00)  or  more  pay- 
able on  or  before  the  12th  day  of  each  and  every  month  there- 
after, until  the  full  sum  of  nine  thousand  dollars  ($9,000.00) 
and  interest,  as  herein  provided,  has  been  paid. 

**  Interest  at  the  rate  of  nine  per  cent,  per  annum,  is  to  be 
paid  on  all  unpaid  balances,  interest  payable  monthly. 

*'It  is  further  understood  and  agreed  that  the  personal 
property  herein  conditionally  sold  and  which  is  described  in 
Exhibit  A,  attached  hereto,  is  located  in  the  Park  Block,  217 
West  Park  street,  Butte,  ^lontana,  and  possession  thereof  has 
been  given  to  the  vendees  herein,  but  the  title  thereto  is  to 
remain  in  the  vendor  herein,  Mrs.  James  Park,  until  the  full 
sum  of  nine  thousand  dollars  ($9,000.00)  and  accrued  interest 
has  been  paid  and  said  goods  and  chattels  are  not  to  be  re- 
moved from  said  premises  without  the  consent  of  the  vendor 
herein. 

**It  is  further  understood  and  agreed  as  a  condition  of  said 
purchase  that  vendees  are  to  be  allowed  not  more  than  fifteen 
(15)  days  grace  in  the  payment  of  the  installments  herein- 
before named,  and  that  in  the  event  of  the  default  of  the  pay- 
ment of  any  of  the  installments,  herein  named,  for  a  period 
of  greater  than  fifteen  (15)  days  after  the  same  shall  have 
been  payable,  then  the  entire  sum  at  that  time  remaining  un- 
paid shall  immediately  become  due  and  payable,  and  if  the 
same  is  not  thereupon  immediately  paid,  the  vendor  herein 
may  at  her  option  retake  immediate  possession  of  said  personal 
property  and  the  moneys  theretofore  paid  to  said  vendor  by' 
said  vendees  shall  be  retained  by  said  vendor  as  rent  for 
said  goods  and  the  use  thereof,  and  as  agreed  damages  for  the 
violation  of  this  contract. 
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**The  vendees  hereby  agree  to  insure  said  property  in  a 
sum  not  less  than  five  thousand  dollars  ($5,000.00),  loss  pay- 
able to  Mrs.  James  Park,  as  her  interest  may  appear. 

**That  upon  the  final  payment  as  herein  provided,  made  by 
or  for  the  vendees  herein  to  the  vendor,  the  latter  will  cancel 
this  agreement  of  record  and  the  title  to  the  property  herein 
conditionally  sold  shall  be  absolutely  vested  in  the  said  ven- 
dees. 

**In  witness  whereof,  the  parties  hereto  have  hereunto  set 
their  hands  this  6th  day  of  December,  1917. 

''Mas.  James  Park, 

''Vendor. 
"J.  H.  Grady, 
**  Ethel  G.  Grady, 

**  Vendee.'' 

The  exhibit  **A"  referred  to  in  the  agreement  is  an  itemized 
list  of  a  large  amount  of  furniture  and  rooming-house  furnish- 
ings, and  designates  the  location  of  such  articles  in  various 
rooms  in  the  Park  Block,  but  fails,  as  does  also  the  agree- 
ment, to  state  whether  the  same  is  all  of  the  furniture  and 
furnishings  in  the  building  designated  '*Park  Block." 

On  April  30,  1920,  Mrs.  Park,  plaintiff  below,  and  appellant 
here,  filed  her  complaint  in  conversion  in  the  district  court  of 
Silver  Bow  county,  charging  that  the  respondent  and  Ethel 
G.  Grady,  his  codefendant  there,  who  was  never  served  with 
summons,  had,  on  or  about  December  6,  1917,  while  in  pos- 
session, unlawfully  converted  and  disposed  of  certain  personal 
property  particularly  described  as  follows:  **19  bedsteads,  21 
bed  springs,  23  bed  mattresses,  94  bed  sheets,  41  bedspreads,  70 
pillow  cases,  2  quilts,  10  tables,  16  common  chairs,  72  pairs 
window  curtains,  27  window  shades,  10  rocking  chairs,  15 
room  carpets,  11  waste  baskets,  8  cuspidors,  4  folding  beds,  2 
dressers,  1  hall  runner,  1  hall  chair,  1  stair  runner,  1  pair 
drape  curtains,  1  ice  box,  1  wardrobe,  14  blankets,  26  pillows, 
of  the  value  of  $639.60*'— and  alleging:  that  she  (the  plaintiff) 
was  then,  to-wit,  on  or  about  December  6,   1917,  the  owner 
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thereof,  and  entitled  to  the  immediate  x>ossession  of  the 
same,  and  that  she  had  been  damaged  by  reason  of  said  con- 
version in  a  sum  equal  to  the  value  of  said  property,  together 
with  interest  at  the  legal  rate.  The  issues  were  made  in  the 
trial  court  by  respondent's  answer  in  the  form  of  a  general 
denial,  and  trial  was  had,  which  resulted,  after  the  plaintiff 
had  rested  her  case,  in  the  court  sustaining  defendant's  motion 
for  nonsuit  and  entering  judgment  against  her.  This  appeal 
was  taken  from  the  judgment  and  from  the  court's  order  re- 
fusing a  new  trial. 

The  baiis  of  the  motion  for  nonsuit,  as  urged  in  the  trial 
[1]  court,  was  the  insufficiency  of  evidence,  and,  in  addition 
thereto,  it  is  also  urged  in  this  court  that  the  complaint  does 
not  state  a  cause  of  action.  The  latter  proposition,  of  course, 
can  be  raised  here  for  the  first  time,  for,  if  the  complaint  does 
not  state  a  cause  of  action,  no  valid  judgment  could  be  en- 
tered  thereon.  This  being  an  action  in  conversion,  where  dam- 
ages only  are  recoverable,  it  is  sufficient  to  allege  ownership 
and  possession  or  ownership  and  right  of  possession  on  the 
date  the  property  was  converted,  as  distinguished  from  the 
date  of  the  commencement  of  the  action,  as  is  the  rule  when 
the  action  is  brought  in  replevin  to  recover  possession  of 
chattels.  In  an  action  in  conversion,  the  right  to  damages  be- 
comes fixed  as  of  the  date  of  the  conversion,  and  does  not 
depend  upon  the  plaintiff's  ownership  or  right  of  possession 
at  any  subsequent  time;  hence  we  find  the  complaint  to  be 
sufficient.  {Babcock  v.  Caldwell,  22  Mont.  460,  56  Pac.  1081; 
Didriksen  v.  Broadview.  Hdw.  Co.,  58  Mont.  421,  193  Pac. 
63.) 

Now,  after  determining  the  sufficiency  of  the  complaint,  the 
[2]  judgment  must  stand  or  fall  on  the  evidence.  The  wit- 
ness Slater  testified  that  in  December,  1917,  he  roomed  in  the 
Park  Block;  that  furniture  was  stored  in  his  room  about  the 
6th  of  that  month,  and  at  the  time  it  was  placed  there  he 
asked  the  defendant  what  he  was  going  to  do  with  **  these 
things,"  referring  to  the  stored  furniture;  that  defendant  re- 
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plied  that  te  was  going  to  sell  them,  and,  after  the  furniture 
had  been  moved,  which  was  before  the  15th  of  the  same  month, 
he  asked  defendant  if  he  had  sold  the  same,  to  which  de* 
fendant  answered,  "Yes,"  that  he  had.  Witness  testified  that 
he  had  seen  these  same  articles  before  around  the  building, 
in  the  rooms  of  the  Park  Block.  He  enumerated  them  as: 
"There  were  aboiU  20  beds,  and  about  the  same  number  of 
springs  and  mattresses,  and  /  should  judge  there  were  8  or  9 
tables,  about  16  common  chairs,  and  8  to  a  dozen  rocking- 
chairs,  about  7  or  8  rugs,  1  folding  bed,  1  or  2  dressers,  some 
cuspidors,  a  half  dozen  or  so^  1  hall  runner,  1  hall  chair,  and 
some  tables,  /  tJiink  about  half  a  dozen/'  He  attempted  no 
further  to  identify  the  property  or  to  fix  title  in  the  plaintiff. 
The  plaintiff  herself — ^the  only  other  witness — does  not  testify  ' 
nor  show  that  she  owned  all  of  the  personal  property  and 
furniture  in  the  block  or  in  the  rooms  of  the  block,  nor  does 
the  agreement,  nor  the  exhibit  "A"  attached  thereto,  make 
any  such  recital  so  as  to  exclude  the  presumption  of  owner- 
ship in  the  defendant.  The  defendant's  possession  was  un- 
[3]  challenged  in  December,  1917,  and  to  such  possession  at- 
taches the  presumption  of  ownership,  and,  unless  controverted 
by  competent  evidence,  the  conclusion  must  be  according  to 
the  presumption.  {Sweeney/  v.  Darcy,  21  Mont.  188,  53  Pac. 
540 ;  16  Cyc.  1074 ;  32  Cyc.  677 ;  Bradshaw  v.  Ashley,  180  U.  S. 
59,  45  L.  Ed.  423,  21  Sup.  Ct.  Rep.  297  [see,  also,  Rose's  U.  S. 
Notes] ;  sec.  10606,  Rev.  Codes  1921.) 

The  plaintiff,  to  recover,  must  recover  upon  the  strength  of 
her  title.  She  admittedly  does  not  know  what  property,  if 
any,  was  sold  in  December,  1917,  for  she  testified  that  she 
understood  the  furniture  was  still  there  on  April  13,  1918.  In 
April,  1918,  she  repurchased  all  of  the  property  from  the 
Qradys.  Some  settlement,  not  disclosed  by  the  record,  was 
made  with  Mrs.  Qrady  for  her  interest,  and  a  note  was  given 
to  Grady.  Mrs.  Grady,  however,  continued  in  possession  until 
January,  1919,  and,  on  her  leaving,  the  plaintiff  for  the  first 
time  discovered  that  furniture  was  missing.    Consequently  she 
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knew  nothing  about  the  alleged  sale  or  conversion  of  articles 
by  Grady  in  December,  1917,  and  for  recovery  she  must  rely 
on  the  testimony  of  Slater.  The  question  now  occurs,  Does 
the  evidence  of  Slater  fulfill,  the  requirements  of  the  law  as 
to  proof  of  the  allegations  of  the  complaint  t 

Upon  a  motion  for  nonsuit  everything  will  be  deemed  to 
[4]  be  proved  which  the  evidence  tends  to  prove.  {State 
ex  rel.  Pigott  v.  Benton,  13  Mont.  306,  34  Pac.  301;  Morse 
V.  Granite  County  Com.,  19  Mont.  450,  48  Pac.  745;  Cain  v. 
Gold  Mountain  Min.  Co.,  27  Mont.  529,  71  Pac.  1004;  Nord  v. 
Boston  &  Mont.  C.  C.  &  S.  M.  Co,,  30  Mont.  48,  75  Pac.  681.) 
No  cause  should  be  withdrawn  from  a  jury  unless  the  con- 
clusion from  the  facts  necessarily  follows,  as  a  matter  of  law, 
that  no  recovery  could  be  had  upon  any  view  which  could 
reasonably  be  drawn  from  the  facts  which  the  evidence  tends 
to  establish.  However,  under  this  rule,  the  record  must  con- 
tain competent  testimony  fairly  tending  to  affirmatively  prove 
[5]  the  allegation!  of  the  complaint.  The  burden  of  proof  is 
still  upon  the  plaintiff,  and  is  not  satisfied  if  the  conclusion  to 
be  reached  from  the  testimony  offered  is  merely  a  matter  of 
conjecture.  If  such  conclusion  be  equally  consonant  ivith 
the  truth  of  the  allegations,  and  with  some  other  theory  in* 
consistent  therewith,  it  then  becomes  a  mere  conjecture,  and 
the  rule  of  the  burden  of  proof  is  not  satisfied.  (Shaw  v. 
[6]  New  Year  Gold  Mines  Co.,  31  Mont.  138,  77  Pac.  515.) 
Slater's  testimony  as  to  ownership  is  entirely  circumstantial, 
and  while,  of  course,  these  allegations  can  be  proved  in  that 
way,  yet  such  proof  must  be  measured  by  the  rules  applicable 
in  such  cases.  It  must  not  be  susceptible  to  any  other  equally 
reasonable  inference  than  that  which  may  be  drawn  in  favor 
of  the  plaintiff.  In  fact,  it  must  tend  to  exclude  all  other 
inferences.  On  the  other  hand,  if  it  is  susceptible  to  any 
other  equally  reasonable  inference,  the  proof  then  fails,  and, 
measuring  the  proof  here  by  this  standard,  it  certainly  falls 
short  of  *' fairly  tending  to  affirmatively  prove"  the  allegations 
of  plaintiff's  complaint. 
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The  other  assignments  of  error  not  treated  above  are  that 
[7]  too  much  latitude  was  allowed  in  the  cross-examination 
of  plaintiff.  She  testified,  on  such  examination,  without  ob- 
jection,  that  the  property  was  sold  December  6,  1917,  to  the 
Gradys,  under  a  conditional  bill  of  sale,  No.  18687  of  the  files 
of  the  county  clerk  and  recorder,  and  no  error  can  follow  by 
the  identification  and  admission  in  evidence  of  the  conditional 
bill  of  sale,  as  filed  and  numbered  in  said  office,  and  after  its 
admission  in  evidence  the  cross-examination  may  extend  to  all 
of  its  contents  and  conditions;  and  in  this  case  the  cross-ex- 
amination did  not  exceed  the  privileges  allowed  by  this  rule. 

Considering  the  proof  most  favorable  to  plaintiff,  as  is  the 
rule  on  a  motion  for  nonsuit — for  defendant  in  making  such 
a  motion  admits  the  truth  of  all  of  plaintiff's  testimony — we 
must  conclude  that  the  articles  and  furniture  alleged  to  have 
been  converted  were  never  identified  as  the  property  of  plain- 
tiff, and  that  the  allegations  of  the  complaint  were  not  proved 
by  competent  evidence,  or  at  all,  and  that  the  court  did  not 
err  in  permitting  the  latitude  it  did  on  cross-examination. 

The  error  complained  of  in  this  case,  after  being  condensed, 
is  based  and  specified  on  the  granting  of  the  motion  for  non- 
suit and  the  admissibility  of  evidence,  neither  of  which  is  well 
founded. 

We  therefore  recommend  that  the  judgment  and  order  ap- 
pealed from  be  affirmed. 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  appealed  from  are  affirmed. 

Aifirmsd. 


254    Benson-Stabeck  Co.  v.  Reservation  P.  G.  Co.  [Dec.T.'21 
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Promissory  Notes — Orain  Contracts — Future  Delivery — Oaming 
— Presumptions — Burden  of  Proof — Intent — Evidence. 

Grain  Contracts  —  Future  Delivery  —  When  Valid  —  When   Invalid  as 
Gaming — Intent  of  Parties. 

1.  In  the  absence  of  statutory  regulation  to  the  contrary,  a  con- 
tract for  the  sale  of  goods  to  be  delivered  at  a  future  day  is 
valid,  even  though  the  seller  may  not  have  them  at  the  time,  pro- 
vided the  parties  intend  and  agree  that  they  are  to  be  delivered 
and  paid  for;  where,  however,  under  the  guise  of  such  a  contract 
the  real  intent  of  both  parties  is  to  speculate  in  the  rise  and  fall 
of  prices,  and  the  goods  are  nt>t  to  be  delivered  but  that  instead 
of  delivery  there  shall  be  a  mere  payment  of  the  difference  be- 
tween the  contract  price  and  the  market  price  at  the  date  fixed  for 
executing  the  contract,   the  transaction  is   a  wager   and   void. 

Same — Future    Delivery — Gaming — Presumptions — ^Burden   of   Proof. 

2.  Grain  contracts  for  future  delivery  are  presumed  to  be  lawful, 
and  the  burden  of  proof  is  upon  the  party  assailing  such  a  trans- 
action on  the  ground  that  it  is  a  wagering  contract,  to  show  an  in- 
tention by  both  parties  to  it  to  settle  by  payment  of  the  market 
differences. 

Same — Intent  of  Parties — Evidence — ^Declarations. 

3.  To'  establish  an  intent  in  the  buyer  and  seller  of  grain  for 
future  delivery  that  settlement  shall  be  made  by  payment  of  the 
differences  in  the  market  price,  it  is  not  indispensable  that  declara- 
tions and  statements  by  them  showing  such  intention  be  proven, 
their  acts  and  facts  and  circumstances  incident  to  the  transaction 
tending  to  prove  such  intention  being  sufGicient. 

Same — ^Promissory   Notes — Gaming — Intent — Evidence — Sufliiciency. 

4.  In  an  action  to  recover  on  promissory  notes  given  by  a  farm- 
ers' grain  elevator  company  to  a  grain  commission  merchant  doing 
business  at  Minneapolis  and  Duluth,  evidence  held  sufficient  to 
warrant  the  trial  court  in  submitting  the  question  to  the  jury 
whether  the  notes  were  given  by  defendants  and  received  by 
plaintiff  with  intent  in  both  parties  to  cover  transactions  in  the 
grain  market  under  which  payment  should  be  made  by  settlement 
between  the  contract  price  and  the  market  price. 

Same — Gaming — "Margin**    Transactions — Evidence   on   Question   of   In- 
tent. 

5.  While  the  fact  that  all  dealings  between  the  parties  claimed  to 
be  illegal  were  '^margin"  transactions  was  not  alone  sufficient  to 
stamp  them  as  wagering  contracts,  such  fact  may  be  considered  by 
the  jury,  in  connection  with  other  competent  testimony  to  show  an 
illegal  contract;  in  determining  the  intention  of  the  parties. 
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Appeals  from  District  Court,  MissotUa  CourUy;  Theodore 
Lentz,  Judge. 

Action  by  the  Benson-Stabeck  Company  against  the  Reser- 
vation Farmers'  Grain  Company  and  others.  From  a  judg- 
ment for  defendant  and  an  order  denying  a  new  trial,  plaintiff 
appeals.    Affirmed. 

Messrs.  Mulroney  <fe  Midroney,  Mr.  A.  N.  Whitloch  and 
Mr.  0.  W.  Belden,  for  Appellant,  submitted  a  brief ;  Mr.  Whit- 
lock  argued  ^he  cause  orally. 

The  supreme  court  of  the  United  States  recognizes  the  use- 
fulness of  such  exchanges  als  the  Minneapolis  c&amber  of  com- 
merce in  the  case  of  Nicol  v.  Ames,  173  U.  S.  509,  43  L.  Ed. 
at  page  792,  19  Sup.  Ct.  Rep.  522  [see,  also,  Rose's  U.  S. 
Notes],  OS  shown  by  the  following  language:  '*It  is  common 
knowledge  that  these  exchanges  encourage  and  promote  honest 
and  fair  dealing  among  their  members;  that  they  provide  pen- 
alties for  the  violation  of  their  rules  in  that  regard,  and  that 
contracts  between  members  relating  to  business  on  the  exchange 
have  the  advantage  of  the  sanction  provided  by  the  exchange 
for  such  purposes." 

The  case  of  Ponder  v.  Jerome  HiU  Cotton  Co.,  100  Fed.  373, 
40  C.  C.  A.  416,  was  an  action  on  a  note  for  losses  paid  by 
the  defendant's  brokers  on  contracts  for  future  delivery  of 
cotton,  which  were  sold  before  the  time  for  delivery  arrived. 
The  court  recognizes  fully  the  legality  of  buying  and  selling 
for  future  delivery  and  the  purchase  and  sale  of  such  con- 
tracts after  they  are  made.  The  court  held  that  an  intention 
to  sell  the  contract  before  it  was  due  in  no  way  affected  its 
validity. 

In  Clews  V.  Jamieson,  182  U.  S.  461,  45  L.  Ed.  1183,  at 
1196,  21  Sup.  Ct.  Rep.  845,  the  court  points  out  that  the  bur- 
den is  upon  the  party  asserting  the  illegality  to  show  an  in- 
tention by  both  parties  to  settle  by  a  payment  of  market  differ- 
ence.   The  court  says:  ''In  order  to  invalidate  a  contract  as  a 
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wagering  one,  both  parties  must  intend  that  instead  of  the 
delivery  of  the  article  there  shall  be  a  mere  payment  of  the 
difference  between  the  contract  and  the  market  price.  {Pearce 
V.  Rice,  142  U.  S.  28,  35  L.  Ed.  925,  12  Sup.  Ct.  Rep.  130, 
[see,  also,  Rose's  U.  S.  Notes]  ;  Pickering  v.  Cease,  79  111.  328." 
See,  also,  Cleage  v.  Laidley,  149  Fed.  346,  79  C.  C.  A.  284; 
Bibb  V.  Allen,  148  U.  S.  481,  37  L.  Ed.  819,  13  Sup.  Ct.  Rep. 
950;  Chicago  Board  of  Trade  v.  Christie,  198  U.  S.  236,  49 
L.  Ed.  1031,  25  Sup.  Ct.  Rep.  637  [see,  also,  Rose's  U.  S. 
Notes]  ;  Hallet  v.  Aggergaard,  21  S.  D.  554,  14  L.  R.  A.  (n.  s.) 
1251,  114  N.  W.  696;  Springs  v.  James,  137  App.  Div.  110, 
121  N.  Y.  Supp.  1054.) 

It  is  clear  from  all  the  authorities  that  the  intentiAi  to  spec- 
alate  does  not  affect  the  validity  of  the  transaction.  {In  re 
Taylor  &  Co.'s  Estate,  192  Pa.  St.  304,  73  Am.  St.  Rep.  812, 
43  Atl.  973;  Bailey  v.  Phillips,  159  Fed.  537.)  Judge  Cooley 
in  an  early  Michigan  case — Gregory  v.  Wendell,  40  Mich.  432 — 
says:  **If  the  parties  contemplated  an  actual  purchase  of  com 
and  acted  in  good  faith  in  making  such  purchase,  the  fact 
that  speculation  was  the  object  was  of  no  legal  importance 
whatever."  The  foregoing  authorities  establish  that  the  neces- 
sary intention  must  exist  in  the  minds  of  both  parties.  (See, 
also,  McCarthy  v.  Weare  Commission  Co.,  87  Minn.  11,  91 
N.  W.  33 ;  Hocomb  v.  Kempner,'  214  111.  458,  73  N.  E.  740 ; 
Boyd  V.  Hanson,  41  Fed.  174;  Donovan  v.  Daiber,  124  Mich. 
49,  82  N.  W.  848.) 

The  intention  required  must  be  one  to  settle  on  market  dif- 
ferences. An  intention  to  speculate  and  to  close  out  the  con- 
tracts before  maturity  is  all  right  as  the  foregoing  authorities 
show.  It  must  appear  that  both  parties  intended  that  no 
actual  purchases  should  be  made  at  all.  Here  it  is  admitted 
that  in  every  instance  contracts  were  entered  into  upon  the 
chamber  to  buy  or  sell,  and  these  contracts  were  binding  and 
delivery  could  be  required  of  actual  grain  or  of  another  con- 
tract offsetting  it.  These  admissions,  it  seems  to  us,  put  the 
defendants  out  of  court.    Upon  this  point  we  call  attention  to 
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the  case  of  Young  v.  Glendinning,  194  Pa.  St.  550,  45  Atl. 
364;  Thompson  v.  WUliamson,  67  N,  J.  Eq.  212,  58  Atl.  602; 
Sampson  v.  Camperdown  Cotton  Mills,  82  Fed.  836. 

The  putting  up  of  margins  is  perfectly  consistent  with  honest 
purpose  and  fair  business  dealing.  (Kendall  v.  Fries,  71 
N.  J.  L.  401,  58  Atl.  1090;  Hocker  v.  Western  Union  Tel. 
Co.,  45  Fla.  363,  34  South.  901;  Hooper  v.  Nuckles  (Ala.), 
39  South.  711;  Fisher  v.  Fisher,  113  Ind.  474,  15  N.  E.  832; 
Preston  v.  Cincinnati  etc.  Co.,  36  Fed.  54,  1  L,  R.  A.  140; 
Wilhite  V.  Houston,  200  Fed.  390,  118  C.  C.  A.  542 ;  Winward 
V.  Lincoln,  23  R.  I.  476,  64  L.  R.  A.  160,  51  Atl.  106 ;  Drouilhet 
V.  Pinckard  (Tex.),  42  S.  W.  135,  (a  case  where  there  were 
no  deliveries) ;  Sawyer  etc.  Co.  v.  Taggart,  77  Ky.  (14  Bush) 
727.) 

If  the  contracts  of  sale  and  purchase  are  binding  when 
made,  there  is  no  legal  objection  whatever  to  closing  them  out 
in  advance  of  the  time  for  performance.  {Board  of  Trade  v. 
Kinsey,  130  Fed.  507,  69  L.  R.  A.  59,  64  C.  C.  A.  669 ;  Board 
of  Trade  v.  Christie  Grain  &  Stock  Co.,  198  U.  S.  236,  49 
L.  Ed.  1031,  25  Sup.  Ct.  Rep.  637  [see,  also,  Rose's  U.  S. 
Notes].) 

The  foregoing  authorities  represent,  we  believe,  the  greater 
weight  upon  the  questions  for  which  they  are  cited,  and  while 
there  are  a  few  jurisdictions  holding  that  delivery  by  setoff 
constitutes  an  illegal  transaction,  as  does  an  intention  to , 
close  out  before  maturity,  and  a  few  states,  notably  Misiouri, 
holding  that  an  intention  on  the  part  of  one  party  is  sufficient 
to  make  the  transaction  a  gambling  one,  we  submit  that  in  view 
of  the  commercial  importance  of  the  question,  the  foregoing 
decisions  are  the  better  reasoned  and  should  be  followed  here. 

Messrs.  Russell,  Madeen  <&  Barron,  Mr.  Wm.  Wayne  and 
Mr.  John  P.  Sevee,  for  Respondents,  submitted  a  brief;  Mr. 
Chas.  A.  Rxissell  argued  the  cause  orally. 

The  transactions  involved  herein  were  gambling  transactions, 
and  therefore  illegal  and  void.     (See  Mohr  v.  Miesen,  47  Minn. 

62  Mont. — 17 
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228,  49  N.  W.  862;  Bolfing  v.  Schoener,  144  Minn.  425,  175 
N.  W.  901;  Eassuha  Commission  Co,  v.  Blodgett,  155  Wis. 
529,  143  N.  W.  106.  145  N.  W.  177 ;  Sunderland  &  Sawnders  v. 
Hibbard,  97  Neb.  21,  149  N.  W.  57;  Bartleti  v.  Slusher,  215 
111.  348,  74  N.  E.  370;  Pratt  &  Co,  v.  Ashmore,  224  lU.  587, 
79  N.  E.  952;  Orthwein-MatcKette  Inv.  Co.  v.  McFarlin,  93 
Kan.  526,  144  Pac.  842;  Stafford  County  Orain  Co.  v.  Bock 
Milling  &  Elevator  Co,,  94  Kan.  360,  146  Pac.  1139.) 

The  rule  applied  as  the  test  whether  the  transactions  are 
gambling  or  bona  fide  purchase  and  3ale  is  well  stated  in 
Hingston  v.  Montgomery,  121  Mo.  App.  451,  97  S.  W.  202, 
and  approved  in  Saunders  v.  Baker,  122  Mo.  App.  294,  99 
S.  W.  51,  and  cited,  quoted  and  approved  in  Medlin  Milling  Co. 
V.  Moffatt  Com.  Co,,  218  Fed.  686;  see,  also,  Whitesides  v. 
Hunt,  97  Ind.  191,  49  Am.  Rep.  441 ;  Rumsey  v.  Berry,  65  Me. 
570;  Raymond  v.  Leavitt,  A6  Mich.  447,  41  Am.  Rep.  170, 
9  N.  W.  525 ;  Bartlett  v.  Smdth,  13  Fed.  263,  4  McCrary,  388 ; 
Barnard  v.  Backhaus,  52  Wis.  593,  6  N.  W.  252,  9  N.  W.  59&; 
14  Am.  &  Eng.  Ency.  of  Law,  38. 

We  cite  James  v.  Clement,  223  Fed.  385,  138  C.  C.  A. 
621,  a  recent  case  thoroughly  considered,  first  reported  in 
Haven  dk  Clement  v.  James,  172  Fed.  250,  reversed  and  re- 
manded in  Jam^s  v.  Haven  &  Clewjentf  185  Fed.  692,  107 
C.  C.  A.  640,  and  after  retrial  and  appeal  was  again  reversed 
with  practical  directions  to  dismiss  the  case.  The  rules  of 
the  Exchange  discussed  in  this  case  are  substantially  the 
same  as  those  of  the  Chamber  of  Commerce,  and  what  is  said 
by  the  court  in  opinion  reference  to  substitution  offset,  can- 
cellation and  the  rights  of  customer  to  enforce  delivery  upon 
the  Exchange  are  peculiarly  applicable  to  the  facts  in  this  case. 
The  opinion  also  shatters  the  claim  by  plaintiff's  counsel  that 
gambling  may  not  be  done  on  the  Chamber  of  Commerce. 

Where  there  was  at  the  initiation  of  the  deal  or  transaction 
no  intention  on  the  part  of  the  customer  to  either  receive  or 
deliver  the  thing  dealt  in,  and  the  party  executing  such  order 
kuew  thereof,  he  became  a  party  to  the  wrong  and  the  trans- 
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action  is  held  by  all  courts  without  any  exception  to  be  a 
gambling  transaction,  and  if  such  transaction  entered  into  the 
consideration  of  an  obligation  or  note,  such  note  or  obligation 
is  held  to  be  void  and  cannot  be  enforced.  {Metropolitan  Nat. 
Bank  v.  Jansen,  108  Fed.  572,  47  C.  C.  A.  497.) 

Dealings  in  futures,  when  both  parties  intend  that  there 
should  be  no  deliveries,  but  only  a  settlement  of  the  differences 
between  the  contract  and  the  market  price  at  a  time  fixed  for 
executing  the  contract,  are  nothing  but  wagering  or  gambling 
contracts,  which  Are  illegal  and  void  as  being  against  public 
policy,  even  without  the  aid  of  the  statute.  {Irmn  v.  Williar, 
110  U.  S.  499,  510,  28  L.  Ed.  225,  4  Sup.  Ct.  Rep.  160;  Clews 
V.  Jamieson,  182  U.  S.  461,  45  L.  Ed.  1183,  21  Sup.  Ct.^  Rep. 
845  [see,  also,  Rose's  U.  S.  Notes] ;  Metropolitan  Nat,  Bank  v. 
Jayisen,  108  Fed.  572,  47  C.  C.  A.  497;  Cleage  v.  Laidl^,  149 
Fed.  346,  79  C.  C.  A.  284;  Ware  v.  Pearsons,  173  Fed.  878, 
98  C.  C.  A.  364.) 

Courts  closely  scrutinize  contested  transactions  of  those  who 
deal  in  futures  and  look  beyond  the  form  of  the  agreement 
to  determine  whether  it  evidences  a  real  purchase  and  sale 
which  has  been  with  an  intention  to  deliver  and  receive  the 
commodity  and  not  a  cover  for  a  gambling  transaction.  {Staf- 
ford  County  Orain  Co.  v.  Rock  MUling  <&  Elevator  Co,,  94 
Kan.  360,  146  Pac.  1139;  Mohr  v.  Miesen,  47  Minn.  228,  49 
N.  W.  862 ;  Barnard  v.  Backhous,  52  Wis.  593,  6  N.  W.  252, 
9  N.  W.  595;  Cohh  v.  Prell,  15  Fed.  774,  5  McCrary,  80;  Mel- 
chert  V.  American  Union  Tel,  Co.,  11  Fed.  193  and  note,  3 
McCrary,  521 ;  Lester  v.  Buel,  49  Ohio  St.  240,  34  Am.  St.  Rep. 
556,  30  N.  E.  821.) 

MR.  CHIEF  COMMISSIONER  STARK  prepared  the  opin- 
ion  for  the  court. 

This  is  an  action  on  a  promissory  note.  The  plaintiff  is  a 
corporation  organized  under  the  laws  of  the  state  of  Minnesota, 
transacting  business  as  a  grain  commission  merchant  at  Min- 
neapolis and  Duluth,  under  a  license  issued  by  the  State  Rail- 
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road  and  Warehouse  Commission  of  that  state,  and  duly  bonded 
as  such.  It  is  a  member  of  the  Chamber  of  Commerce  of 
Minneapolis  and  also  of  the  Chamber  of  Commerce  Clearing 
Association  of  said  city,  both  of  which  organizations  are  corpo- 
rations under  the  laws  of  the  state  of  Minnesota. 

The  defendant  Reservation  Farmers'  Grain  Company  (here- 
after referred  to  as  the  ** grain  company'')  is  a  corporation 
under  the  laws  of  the  state  of  Montana,  with  its  principal 
place  of  business  at  Ravalli  in  Missoula  county,  organized  for 
the  purpose  of  buying,  selling,  and  dealing  in  grain  and  farm 
products  of  all  kinds  at  wholesale  or  retail,  with  authority 
to  own  and  manage  grain  elevators  and  generally  to  transact 
any  busineis  incident  and  necessary  to  carrying  out  the  purposes 
of  its  organization.  The  defendants  Deardorf,  Elliott,  Grant 
and  Price  were  members  of  its  board  of  directors.  - 

The  complaint  is  in  the  usual  form,  and  alleges  that  at 
Missoula  county,  on  October  30,  1916,  the  defendant  grain  com- 
pany made,  executed  and  delivered  to  plaintiff  its  promissory 
note  for  the  sum  of  $10,000,  payable  on  demand  at  Minneapo- 
lis, Minnesota,  bearing  interest  at  six  per  cent  per  annum  from 
date;  that  prior  to  its  delivery  the  defendants  Deardorf,  El- 
liott, Grant  and  Price  "indorsed  the  said  note  for  the  purpose 
of  securing  credit  of  the  said  maker  with  the  plaintiff";  that 
demand  for  payment  had  been  made  upon  and  refused  by  all 
of  the  defendants,  and  prays  for  judgment  against  the  defendants 
for  the  amount  of  the  note  and  interest. 

The  defendants  separately  filed  general  demurrers  to  the 
complaint,  which  were  overruled,  and  thereupon  they  filed 
separate  answers,  each  of  which  raises  the  same  issues.  These 
answers  admit  the  execution  and  delivery  of  the  note  in  suit; 
that  the  same  has  not  been  paid;  that  the  plaintiff  is  the 
owner  and  holder  thereof,  but  deny  that  the  same  was  executed 
for  a  valuable  consideration,  or  that  it  is  a  valid  obligation 
against  the  defendants,  or  either  of  them. 

For  a  separate  and  afiirmative  defense  to  the  action,  it  is 
alleged  that  at  all  the  times  mentioned  the  defendant  grain 
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company  was  engaged  in  the  business  of  buying  and  selling 
grain  as  a  warehouseman  and  in  contracting  for  the  purchase 
of  the  same  from  farmers,  and  had,  prior  to  the  execution  of 
the  note  in  luit,  shipped  grain  to  the  plaintiff,  and  desired 
to  continue  to  do  so,  but  was  unable  to  do  this  unless  the  plain- 
tiff would  extend  credit  to  it;  that  plaintiff  refused  to  extend 
such  credit,  except  upon  the  condition  that  the  defendants 
would  give  to  it  the  note  in  question  as  security  therefor; 
that  thereupon  and  in  compliance  with  such  demand  the  note 
was  executed  and  delivered  to  the  plaintiff. 

It  is  then  alleged  that  the  indebtedness,  if  any,  existing  in 
favor  of  the  plaintiff  and  against  the  grain  company,  to  secure 
which  said  note  was  furnished  as  collateral,  was  created 
through  persons  acting  wholly  without  authority  of  the  grain 
company,  or  its  board  of  directors,  but  who  pretended  to  act 
in  its  behalf  in  the  buying  and  selling  of  what  are  commonly 
called  ** options"  or  ** futures"  on  the  Minneapolis  Board  of 
Trade,  which  were  purchased  and  sold  by  and  through  the 
plaintiff;  that  in  such  transactions  no  grain  was  actually 
handled,  but  that  ''It  was  contemplated  and  intended  that 
such  transactions  between  the  plaintiff  and  the  defendant  grain 
company  would  be  adjusted,  settled,  and  closed  according  to 
and  upon  the  basis  of  the  public  market  quotations  of  prices 
on  the  Board  of  Trade  or  Exchanges  upon  which  said  grain 
was  dealt  in." 

Finally,  the  answers  set  out  the  provisions  of  sections  8991 
and  8992  of  the  General  Statutes  of  Minnesota  of  1913,  which 
make  the  maintenance  of  a  bucket-shop  unlawful  and  impose  a 
penalty   upon   the   keeper   or   proprietor   thereof.     The   term 

bucket-shop,"  as  used  in  these  sections,  is  defined  as  follows: 

A  bucket-shop,  within  the  meaning  of  this  Act,  is  defined  to  be 
an  office,  store  or  other  place  wherein  the  proprietor  •  •  • 
conducts  the  business  of  making,  or  offering  to  make,  contracts, 
agreements,  trades  or  transactions  respecting  the  purchase  or 
sale,  or  purchase  and  sale,  of  any  stocks,  grain,  provisions,  or 
other  commodity,  or  personal  property,  wherein  both  parties 
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thereto,  or  said  proprietor  or  keeper,  eontemplates  or  intends 
that  such  contracts,  agreements,  trades  or  transactions,  shall 
be,  or  may  be,  closed,  adjusted  or  settled,  according  to,  or 
upon  the  basis  of  the  public  market  quotations  of  prices  made 
on  any  board  of  trade  or  exchange,  upon  which  the  commod- 
ities or  securities  referred  to  in  said  contracts,  agreements, 
trades  or  transactions  are  dealt  in,  and  without  a  bona  fide 
transaction  on  such  board  of  trade  or  exchange.    •    •    •     " 

The  plaintiff  filed  motions  to  strike  the  affirmative  defenses 
from  said  answers  on  the  ground  that  they  were  immaterial, 
irrelevant  and  redundant,  and  also  filed  general  demurrers  to 
the  same,  all  of  which  motions  and  demurrers  were  overruled. 
Thereafter  replies  were  filed,  denying  the  affirmative  allega- 
tions of  the  answers,  and  upon  the  issues  so  framed  the  case 
was  tried  to  a  jury,  and  resulted  in  a  verdict  in  favor  of  the 
defendants,  upon  which  judgment  was  entered  against  the 
plaintiff.  The  plaintiff  moved  for  a  new  trial,  which  was  over- 
ruled, and  the  case  is  now  before  this  court  upon  an  appeal 
from  such  judgment  and  order. 

The  testimony  discloses  that,  during  a  period  of  time  extend- 
ing from  the  fall  of  1913  to  the  spring  of  1917,  the  grain 
company  actually  bought  from  the  producers  of  grain  in  the 
country  contiguous  to  its  elevators  approximately  a  quarter 
of  a  million  bushels  of  wheat,  which  was  shipped  to  the  markets 
at  Duluth  and  Minneapolis,  for  sale,  and  in  the  sale  of  117,000 
bushels  of  this  wheat  upon  the  market,  the  plaintiff  acted  as  its 
agent  in  actually  transacting  the  business.  Upon  the  arrival 
of  a  car  of  wheat  at  Minneapolis,  or  Duluth,  the  plaintiff 
would  see  that  it  was  correctly  weighed  and  graded  by  the 
state  authorities,  pay  the  freight  and  inspection  charges,  sell 
the  wheat,  and  from  the  proceeds  deduct  the  charges  against 
the  same,  including  a  commission  of  one  cent  per  bushel  as  its 
compensation,  and  then  render  a  statement  designated  an  *' ac- 
count sales,"  and  remit  to  the  grain  company  the  net  proceeds 
or  pass  the  same  to  its  credit. 
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In  each  instance  the  grain  company,  when  it  consigned  a  car 
of  wheat  to  the  plaintiff  for  sale  upon  the  market,  would  make 
a  draft  on  the  plaintiff  for  a  major  portion  of  the  value  of 
the  wheat  consigned,  which  draft  would  be  honored  by  the 
plaintiff  prior  to  the  arrival  of  the  shipment.  Upon  the  money 
so  advanced,  the  plaintiff  charged  the  grain  company  interest 
for  the  time  elapsing  between  the  date  of  the  payment  of  the 
draft  and  the  date  of  the  receipt  of  the  proceeds  of  the  car 
of  wheat.  These  were  known  as  **cash  grain"  transactions,  and 
there  were  ninety-two  of  them  between  the  plaintiff  and  the 
grain  company  during  the  period  covered  by  the  record. 

In  buying  wheat  the  grain  company  was  obliged  in  many 
instances  to  make  advances  to  the  producers  prior  to  the 
actual  delivery  of  the  wheat  at  its  elevators,  and  after  delivery 
of  the  wheat  at  the  elevators  there  were  frequently  considerable 
delays  before  it  was  actually  shipped  to  the  market.  To  guard 
against  losses  incident  to  the  fluctuations  of  the  market,  the 
grain  company  followed  the  practice  known  as  ** hedging." 
Under  this  practice,  in  theory,  when  it  bought  wheat  at  its 
elevators,  it  would  also  sell,  on  the  Minneapolis  market  for 
future  delivery,  a  sufficient  quantity  to  cover  such  purchase,  so 
that,  whether  the  price  went  up  or  went  down,  its  gain  on  one 
transaction  would  offset  its  loss  on  the  other.  Upon  the  ar- 
rival of  a  car  of  wheat  at  the  Minneapolis  market,  against 
which  a  *' hedge"  had  been  bought,  it  would  sell  the  wheat  and 
close  its  previous  sale  for  future  delivery  by  buying  back  an 
equal  quantity  on  the  Minneapolis  market.  One  "future" 
transaction  thus  canceled  the  other,  and  the  gain  or  loss  would 
approximately  balance  the  loss  or  gain  on  the  actual  wheat 
bought,  shipped  and  sold,  leaving  the  grain  company  its  regu- 
lar profit.  All  the  purchases  and  sales  of  these  "hedging" 
"options"  or  "futures"  were  negotiated  for  the  grain  com- 
pany on  the  Minneapolis  Chamber  of  Commerce  by  the  plain- 
tiff as  its  agent  or  broker. 

Another,  class  of  transactions  between  the  plaintiff  and  the 
grain  company  is  illustrated  by  Defendants'  Exhibit  No.  208, 
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which,  omitting  the  formal  parts,  is  an  "account  sales"  ren- 
dered by  plaintiff  to  the  grain  company,  and  the  telegrams 
connected  with  the  transaction.     This  exhibit  li  as  follows: 

*'20  M.  Bushels  May  Wht. 
Reservation  Far.  Qr.  Co.,  Ravalli,  Mont. 
522 

Bot 
9/2  20  May  wht,  153% $30,750.00 

Sold 

8/17  8  May  wht,  1495/8 ,        $11,970.00 

8/18  2  May  wht,  1523^ ,  3,055.00 

8/19  10  May  wht,  158^/8 15,812.50 

Internal  revenue 3.09 

Commissions 30.00 

To  your  Cr 54.41 


$30,837.50    $30,837.50 
E.  &  0.  E.  Benson-Newhouse-Stabeck  Co. 
Minneapolis,  Minn.,  9 — 2 — 16. 

Telegram. 
A127  EXS  6  Ravalli,  Mont.  1918A  Sep.  2  1916. 

Benson    Stabeck    Co.    Minneapolis,    Minn.      Buy    to    close 
twenty  May  wheat  Reservation  Fars.  Gr.  Co.  1135A. 

Telegram. 
B177NARA  Ravalli,  Mont.       Aug.   19,  1916   lOlOA 

Benson  S.  Co.    Minneapolis,  Minn.     Sell  ten  May  at  market. 
Reservation  Fars.  Gr.  Co.    1131  AM. 

Telegram. 
B106NAT   6  Ravalli,  Mont.       1020A  Aug.   18,   1916. 

Benson  S.   Co.     Minneapolis,  Minn.      Sell  two  May  wheat 
at  market.    Reservation  Fars.  Gr.  Co.    12  KN. 

Telegram. 
B131NA  RA        6  Ravalli,  Mont.      1010  A  Aug.   17,   1916 

Benson  S.  Co.  Minneapolis,  Minn.     Sell  eight  May  wheat  at 
market.     Reservation  Fars.  Gr.  Co.,  1134  AM." 
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In  this  exhibit,  the  telegram  following  the  statement  shows 
an  order  to  buy  20,000  bushels  of  May  wheat  on  September  2, 
and  orders  the  sale  of  a  like  amount  which  had  been  pur- 
chased on  the  seventeenth,  eighteenth  and  nineteenth  days  of 
August  preceding,  so  that  at  the  date  of  the  telegram  which 
reads,  *'Buy  to  close  twenty  May  wheat,'*  there  had  been 
sold  for  the  grain  company's  account  20,000  bushels  of  wheat, 
and  the  order  of  September  2  was  an  order  to  purchase  20,000 
bushels  to  close  this  deal.  In  the  parlance  of  the  Stock  Ex- 
change, the  grain  company  was  short  20,000  bushels  of  May 
wheat  (that  is,  it  had  bqught  20,000  bushels  of  May  wheat 
before  selling  the  same),  which  was  covered  by  the  purchase  of 
September  2,  the  purchase  being  **8et  off"  against  the  previ- 
ous sales,  and  thereby  the  transaction  closed.  .  This  is  desig- 
nated as  a  straight  ''option"  or  **future"  contract. 

To  illustrate  another  kind  of  transaction,  we  refer  to  De- 
fendants' Exhibit  No.  166,  which  is  as  follows: 

'*!  M  bu  May  Wheat. 
Reservation  Farmers'  Or.  Co.,  Bavalli,  Mont.  Acct  Bates. 
5092. 

Bought 
3-7  1  M  May  114% 1,147.50 

Sold 

3-13  1  M  May  1093^ ,  1,097.50 

Internal  revenue .11 

Commissions   (Jo.  entry  page  51) 1.25 

(Bates)  To  your  debit 51.36 


K  &  0.  E.  Benson-Newhouse-Stabeck  Co.    1,148.86  -    1,148.86 
Minneapolis,  Minn.  3 — 13 — 1916 

Confirmation. 

3—17—16. 
Reservation  Farmers'  Or.  Co., 

Ravalli,    Mont.    Acct.    Bates. 

Bought    of  Quantity..         Delivery.        Article.    Price. 

Shears  a.  1021  1  M  Bus  May  Wheat    1143/^ 
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Letter. 
Minneapolis,  Minn.,  March  7,  1916. 
Reservation  Farm.  Grain  Co.,  Ravalli,  Montana — Gentlemen: 
We  inclose  confirmation  on  1  Ml  Wheat  bought  for  the  ac- 
count of  Bates  and  have  entered  a  stop  loss  order  to  sell 
uame  when  the  margin  of  5^  is  exhausted.  This  is  in  ac- 
cordance with  your  wire  instructions. 

Very  truly  yours, 
Bbnson-Newhouse-Stabeck  Company. 

L.  M.  Stabeok, 
Assistant  Secretary. 

Telegram. 

B  72  NA   W  10  Received  at  Chamber  of  Commerce,  Minne- 
apolis, Minn. 
Benson  N  S  Co  Minneapolis  Minn  Buy  one  May  wheat  stop 

loss  five  cents  account  Bates  Reservation  Farmers*  Grain  Co. 

1020A." 

This  shows  an  order  for  plaintiff  to  purchase  1,000  bushels 
of  wheat  on  margins.  The  expression  *'stop  loss  five  cents"  in 
the  last  telegram  indicates  that  in  the  event  the  price  of  wheat 
on  the  market  should  decline  five  cents  per  bushel,  the  plain-' 
tiff  should  close  out  this  deal  for  the  grain  company,  without 
further  instructions. 

There  were  ninety-nine  separate  transactions  between  the 
plaintiff  and  the  grain  company,  similar  to  the  ones  disclosed 
in  the  exhibits  last  referred  to,  beginning  in  November,  1915, 
and  ending  in  April,  1917.  They  are  designated  as  **  Purchase 
and  Sale''  contracts,  and  are  shown  in  Defendants'  Exhibits 
Nos.  151  to  252,  inclusive.  While  these  transactions  differ  in 
some  respects  they  are  alike  in  that  each  consists  of  an  order 
for  the  purchase  and  sale  of  grain  for  future  delivery,  and  a 
purchase  and  sale  memorandum  showing  the  execution  of  the 
order. 

In  carrying  on  these  various  items  of  business,  ♦.  e.,  the  ad- 
vancing of  money  to  the  farmers  for  grain  to  be  delivered  to 
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its  elevators  at  future  dates,  payment  of  interest  accruing  to 
the  plaintiff  for  advances  made  upon  grain  prior  to  its  arrival 
at  the  market,  and  the  payment  of  commissions,  margins,  and 
other  expenses  connected  with  ''hedges**  And  the  trades  in 
"futures'*  and  "options,**  the  grain  company  became  indebted 
to  the  plaintiff  in  considerable  sums  for  money  which  the 
plaintiff  had  advanced,  so  that  on  the  thirtieth  day  of  October, 
1916,  the  date  of  the  note  in  suit,  it  was  owing  plaintiff 
$11,513.44,  taking  all  the  transactions  into  consideration.  The 
plaintiff  was  unwilling  to  extend  a  further  credit  to  the  grain 
company  unless  the  note  in  question  was  given  to  it  as  security, 
and  as  a  result  of  correspondence  the  note  was  executed,  in- 
dorsed and  delivered  to  the  plaintiff  on  October  30,  1916. 

On  the  books  of  the  plaintiff,  its  transactions  with  the  grain 
company  were  carried  under  two  separate  accounts,  one  of 
which,  designated  the  "cash  grain  account,*'  embraced  all  of 
the  items  covered  by  the  cash  grain  transactions  shown  in  Ex- 
hibits Nos.  53  to  149;  and  the  other  designated  as  the  "option" 
or  "future  contract  account,**  included  the  P.  &  S.  transac- 
tions shown  in  Exhibits  Nos.  151  to  252,  inclusive. 

It  appears  from  the  testimony  that  on  October  24,  1916, 
which  was  six  days  prior  to  the  execution  of  the  note,  this 
"option**  or  "future**  account  showed  a  loss  by  the  grain 
company  on  that  account  of  about  $8,500.  On  that  day  the 
plaintiff  charged  the  "cash  grain  account**  with  the  sum  of 
$8,500,  and  credited  the  "option**  or  "future  contract  ac- 
count** with  the  same  amount,  the  reason  for  this  transfer 
being  explained  in  a  letter  to  the  grain  company  on  that  date 
as  follows:  "By  charging  your  regular  account  with  this 
amount,  we  thereby  get  the  interest  on  the  money  which  we 
are  forced  to  put  up  with  the  clearing-house  on  the  losses 
which  your  open  trades  show.**  Between  that  date  and  the 
time  of  the  commencement  of  suit,  this  account  varied  from 
time  to  time,  so  that  when  the  action  was  instituted  on  Oc- 
tober 30,  1917,  it  showed  an  indebtedness  of  $13,241.52  in  favor 
of  the  plaintiff,  which  amount  was  reduced  prior  to  the  trial 
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to  $8,433.47  by  the  proceeds  of  sales  of  grain  made  by  plain- 
tiff for  the  grain  company. 

The  defense  relied  upon  by  the  defendants  is  that  the  in- 
debtedness secured  by  the  note  arose  out  of  the  ninety-nine 
''future"  or  ''option*'  contracts  or  deals  on  the  Minneapolis 
Chamber  of  Commerce,  shown  by  Exhibits  Nos.  151  to  252, 
which  they  claim  were  made  with  the  contemplation  and  in- 
tention on  the  part  of  both  plaintiff  and  the  grain  company 
that  there  should  be  no  delivery  of  the  wheat  called  for  therein, 
but  that  they  should  be  settled  according  to  and  upon  the 
basis  of  the  public  market  quotations  of  the  Board  of  Trade 
or  Exchanges  upon  which  said  wheat  was  dealt  in,  that  is,  a 
settlement  on  the  differences,  for  which  reason  it  is  contended 
they  constitute  mere  gambling  or  wagering  contracts,  are 
illegal,  and  no  recovery  can  be  had  thereon. 

To  sustain  this  defense,  the  defendants  introduced  in  evi- 
dence statements  of  all  the  transactions  between  the  plaintiff 
and  the  grain  company,  also  correspondence  leading  up  to  the 
execution  of  the  note,  as  well  as  oral  testimony  in  explana- 
tion of  the  same,  and  likewise  produced  competent  oral  proof 
tending  to  establish  the  fact  that  in  the  various  "future'*  and 
"option"  transactions  it  was  not  the  intention  of  the  grain 
company  to  receive  or  deliver  the  wheat  called  for  in  the 
different  contracts,  but  only  to  make  settlement  thereof  upon 
the  differences  between  the  contract  price  and  the  market  price 
of  wheat  quoted  on  the  public  exchange  at  the  dates  fixed  for 
executing  the  contracts. 

The  defendants  further  contend  that  the  correspondence, 
statements,  and  conduct  of  the  parties  show,  or  tend  to  show, 
that  the  plaintiff  at  all  times  had  knowledge  of  this  inten- 
tion on  the  part  of  the  defendant  grain  company.  On  the 
other  hand,  the  plaintiff  claims,  and  on  the  trial  introduced 
evidence  tending  to  show,  that  each  of  the  transactions  in  ques- 
tion represented  an  actual  deal  on  the  Minneapolis  Chamber  of 
Commerce;  that  the  same  were  carried  on  in  accordance  with 
the  rules  of  the  Chamber  of  Commerce  and  the  Chamber  of 
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Commerce  Clearing  Association,  all  of  which  rules  were  intro- 
duced in  evidence;  that  in  each  transaction  it  made  a  valid 
and  binding  contract  for  the  sale  or  purchase  and  delivery 
or  receipt  of  the  wheat  contracted  for;  that  under  these  con- 
tracts it  could  have  been  compelled  to  deliver  or  receive  the 
wheat;  that  it  was  its  bona  fide  intention  to  do  so;  and  that 
it  did  not  at  any  time  have  any  knowledge  or  notice  of  the 
fact  that  the  grain  company  had  any  intention  other  than  to 
receive  and  pay  for  the  grain  it  contracted  to  buy  or  to  deliver 
and  accept  payment  for  the  grain  it  contracted  to  sell;  or  at 
least  to  make  settlement  of  these  "option"  or  ''future"  con- 
tracts in  a  manner  sanctioned  by  law ;  that  it  had  no  intention 
to  settle  any  of  said  transactions  on  the  diflferences;  and  that 
if  the  grain  company  entertained  such  intention,  it  had  no 
knowledge  thereof. 

On  this  appeal  the  plaintiff  assigns  several  errors  on  the 
[1]  part  of  the  trial  court,  the  first  six  of  which  may  properly 
be  disposed  of  by  a  consideration  of  assignment  of  error  No.  3, 
viz.,  that  the  court  erred  in  overruling  plaintiff's  motion  for 
a  directed  verdict. 

**The  generally  accepted  doctrine  in  this  Country  is,  as 
stated  by  Mr.  Benjamin,  that  a  contract  for  the  sale  of 
goods  to  be  delivered  at  a  future  day  is  valid,  even  though  the 
seller  has  not  the  goods,  nor  any  other  means  of  getting  them 
than  to  go  into  the  market  and  buy  them;  but  such  a  con- 
tract is  only  valid  when  the  parties  really  intend  and  agree 
that  the  goods  are  to  be  delivered  by  the  seller  and  the  price 
to  be  paid  by  the  buyer;  and,  if  under  guise  of  such  a  con- 
tract, the  real  intent  be  merely  to  speculate  in  the  rise  or  fall 
of  prices,  and  the  goods  are  not  to  be  delivered,  but  one 
party  is  to  pay  to  the  other  the  difference  between  the  con- 
tract price  and  the  market  price  of  the  goods  at  the  date  fixed 
for  executing  the  contract,  then  the  whole  transaction  consti- 
tutes nothing  more  than  a  wager,  and  is  null  and  void."  The 
above  quotation  is  taken  from  the  case  of  Irwin  v.  WUliar,  110 
U.  S.  499,  28  L.  Ed.  225,  4  Sup.  Ct.  Rep.  160,  and  the  same 
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is  quoted  and  approved  by  the  United  States  supreme  court 
in  Clews  v.  Jamieson,  182  U.  S.  461,  45  L.  Ed.  1183,  1190,  21 
Sup.  Ct.  Rep.  845.  The  same  rule  runs  through  all  the  cases,  and 
there  can  be  no  doubt  but  that,  in  the  absence  of  statutory 
regulation,  it  is  the  settled  law.  {Cleage  v.  Laidley,  149  Fed. 
346,  79  C.  C.  A.  284 ;'  Chicago  Board  of  Trade  v.  Christie,  198 
U.  S.  236,  49  L.  Ed.  1031,  25  Sup.  Ct.  Rep.  637;  Sampson  v. 
Cotton  MUls  (C.  C),  82  Fed.  833.) 

In  order  to  invalidate  a  contract  as  a  wagering  one,  hoth 
parties  must  intend  that,  instead  of  delivery  of  the  article, 
there  shall  be  a  mere  payment  of  the  difference  between  the 
contract  price  and  the  market  price ;  that  is,  a  settlement  of  the 
differences.  (Clews  v.  Jamieson^  supra;  Bo/Uey  v.  PhUlips 
(C.  C),  159  Fed.  537.) 

The  general  rule  of  law  is  that  contracts  for  the  purchase 
[2]  and  sale  of  grain  and  so  forth,  to  be  delivered  in  the 
future,  are  presumed  to  be  lawful  and  valid,  and  that  they 
will  be  carried  out  by  actual  delivery  of  the  property  in- 
volved, or  that  they  will  be  settled  in  some  of  the  ways  sanc- 
tioned by  law.  {Oettys  v.  Newburger  (C.  C.  A.),  272  Fed. 
209,  216.) 

The  burden  is  upon  a  party  assailing  such  a  transaction  on 
the  grounds  that  it  is  a  wagering  contract  to  show  an  intention 
by  both  parties  to  settle  by  a  payment  of  the  market  differ- 
ences.    (Clews  V.  Jamieson,  supra;  and  all  other  cases.) 

In  its  final  analysis  the  problem  of  determining  the  validity 
[3]  or  invalidity  of  such  a  contract  resolves  itself  into  the 
question  of  the  intent  of  the  parties  at  the  time  the  contract 
was  made.  To  establish  this  intent,  it  is  not  indispensable, 
that  declarations  or  statements  of  the  parties  showing  such  in- 
tention or  understanding  should  be  proven.  (Pratt  v.  Ash- 
more,  224  111.  587,  79  N.  E.  952,  953.)  Such  statements  may 
be  overborne  by  facts  and  circumstances.  (Carson  v.  Mil- 
waukee Produce  Co.,  133  Wis.  85,  113  N.  W.  393-395.)  It  is 
to  be  determined  from  all  the  facts  and  circumstances  sur- 
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rounding  the  transaction — the  acts,  statements,  and  declara- 
tions of  the  parties.     {Getty s  v.  Newburger,  supra,) 

If,  therefore,  there  is  any  substantial  and  competent  testi- 
[4]  mony  in  the  record  upon  which  reasonable  men  might 
differ  as  to  the  intention  of  the  plaintiff  and  the  grain  com- 
pany at  the  time  these  contracts  were  entered  into,  the  case 
was  properly  submitted  to  the  jury  and  its  verdict  and  the 
judgment  entered  thereon  should  stand. 

In  advance  of  a  consideration  of  the  evidence,  it  should 
he  stated  in  a  general  way  that  in  point  of  time  the  ''cash 
grain,"  ''hedging,'*  "future,'*  and  "option"  transactions  are 
mixed  and  intermingled  and  the  questioned  transactions  appear 
from  time  to  time  almost  from  the  opening  of  the  account  un- 
til its  close.  The  case,  however,  as  presented  here  in  both  the 
brief  and  oral  argument,  assumes  that  the  same  general  intent 
runs  through  all  the  ninety-nine  transactions,  the  legality  of 
which  is  questioned. 

Keeping  in  mind  the  foregoing  rules  of  law,  we  proceed 
to  an  examination  of  portions  of  the  testimony  bearing  upon 
the  question  of  the  intent  of  the  plaintiff  with  reference  to  the 
"future"  and  "option"  contracts. 

It  is  urged  by  plaintiff  that  all  these  contracts  were  made 
under  and  in  accordance  with  the  rules  of  the  Chamber  of 
Commerce  of  Minneapolis,  which  fact  would  raise  a  presump- 
tion of  their  legality.  The  three  following  transactions  seem 
to  contradict  this  contention.  January  4,  1916,  defendant 
grain  company  wired  plaintiff:  "Buy  ten  May  at  market  on 
opening  stop  loss  at  two  cents  under  advise  by  wire  to  Ravalli 
in  code."  This  order  was  executed  by  plaintiff  by  purchase 
of  lOM  May  wheat  on  January  5  at  $1.25,  which  was  sold  by 
plaintiff  on  January  7,  1916,  at  $1.23,  pursuant  to  the  stop 
loss  order,  without  any  ad<litional  instructions  from  defendant. 
On  March  1,  1916,  defendant  wired  plaintiff:  "Wired  you  this 
morning  buy  one  May  wheat  dollar  nine  or  lower  additional 
one  May  wheat  dollar  seven  open  order  buy  five  May  wheat 
at  opening  stop  loss  five  cents  for  account  of  I.  L.  Deardorf," 
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and  on  March  8,  1916,  defendant  wired  plaintiff  in  connection 
with  the  same  transaction:  '*Sell  stop  to  close  five  May  dollar 
ten  half  Deardorf."  This  order  was  executed  by  plaintiff  by 
purchase  on  March  2  of  &M  May  wheat  at  $1.11,  and  the  sale 
on  March  8  of  5M  May  wheat  at  $1.10^^.  At  another  time 
defendant  wired  plaintiff:  "Buy  one  May  wheat  stop  loss 
five  cents  account  Bates."  This  order  was  executed  by  plain- 
tiff on  March  7,  1916,  by  purchase  of  IM  bushels  May  wheat 
at  $1.14%,  and  sale  of  same  quantity  on  March  13,  1916,  at 
$1.09%,  without  any  further  instructions  from  defendant.  Sec- 
tion 7,  rule  4,  of  the  Minneapolis  Chamber  of  Commerce  pro- 
hibits a  member  from  **  making  or  entering  into  any  trade, 
contract  or  transaction  in  any  such  commodity  [wheat],  which 
such  person,  firm,  corporation  or  association  [member]  shall 
contemplate  or  intend  shall  be  or  may  be  closed  or  terminated 
when  the  market  price  of  such  commodity  shall  reach  a  cer- 
tain figure." 

It  is  apparent  that  the  three  transactions  above  mentioned 
were  in  contravention  of  this  rule.  These  three  transactions 
resulted  in  a  net  loss  of  $410.63,  which  amount  was  charged  to 
the  grain  company,  and  is  a  part  of  the  sum  claimed  to  be 
due  upon  the  note  in  suit. 

On  December  6,  1916,  plaintiff  sent  to  the  grain  company  a 
statement  showing  the  condition  of  its  option  trades,  disclosing 
that  the  grain  company  was  **long"  1,000  bushels  of  December 
wheat,  to  which  was  attached  a  memorandum  reading  as  fol- 
lows: **We  would  like  very  much  to  have  this  1  Dec.  wheat 
taken  tare  of  for  there  is  a  possibility  of  delivery  in  case 
those  who  now  have  short  Dec.  wheat  with  us  should  buy  it  in, 
which  they  may  do  at  any  time." 

On  December  9,  1916,  in  reply  to  the  foregoing,  the  grain 
company  wrote  to  plaintiff,  stating  they  were  under  the  im- 
pression that  this  December  wheat  had  been  liquidated  long 
ago,  which  letter  contains  this  statement:  "We  have  decided 
not  to  sell  out  this  Dec.  wheat  at  the  present  time,  and,  if 
forced  upon  us,  you  may  sell  same  out  for  our  account,  advis- 
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ing  US  by  wire,  that  is,  if  this  wheat  is  forced  on  ns  before 
liquidation  of  hedge." 

There  had  been  some  mismiderstanding  between  plaintiff  and 
the  grain  company  over  this  transaction  on  account  of  the 
fact'  that  it  had  been  handled  partly  in  the  Duluth  office  of 
plaintiff  and  partly  in  its  Minneapolis  office,  and  on  December 
12,  1916,  in  reply  to  the  above  letter,  plaintiff  wrote  to  the 
grain  company  in  reference  to  the  transaction,  the  closing  para- 
graph of  the  letter  reading  as  follows:  **We  will  instruct  our 
Duluth  office  to  transfer  this  1  Dec.  wheat,  which  you  are  long 
there  into  May,  if  they  find  it  necessary  in  order  to  avoid  de- 
livery. We  make  these  transfers  without  definite  instructions, 
as  it  is  very  expensive  to  accept  delivery  of  grain,  and  it  does 
not  pay  to  take  any  chances  on  such  trades." 

December  15,  1916,  plaintiff  wrote  to  the  grain  company: 
"You  are  still  long  one  thousand  Dec.  wheat  with  us  and  we 
may  have  this  delivered  to  us  in  cash  wheat  so  we  will  have 
to  change  this  over  to  May  in  the  morning  unless  we  hear  from 
you  overnight  that  you  want  the  Dec.  sold  out.  "We  have  not 
hurried  about  changing  this  over  as  we  have  notified  you  that 
it  should  be  traded  over,  and  we  have  happened  to  have 
short  Dec.  wheat  for  another  customer  so  that  the  clearing 
house  could  not  deliver  to  us  but  today  he  bought  in  his  short 
wheat  and  this  now  leaves  us  liable  to  delivery  of  the  cash 
wheat." 

And  again  on  December  19,  1916,  in  reference  to  the  same 
transaction,  the  plaintiff  wrote  to  the  grain  company:  **We 
saw. an  opportunity  this  morning  to  change  over  your  1  Long 
Dec.  wheat  to  May  at  2^  difference,  which  is  full  market  at 
present.  We  scalped  a  1^  on  the  May  end  of  it,  thus  getting 
1%^  difference." 

The  word  ** scalped,"  as  used  in  the  letter  last  quoted,  seems 
to  have  a  special  meaning  in  connection  with  transactions  in 
"options"  or  * 'futures."  In  McCormick  v.  Nichols,  19  111.  App. 
334,  336,  a  question  similar  to  the  one  here  was  at  issue.  A 
witness   had    testified    that    his    understanding    of    the    word 
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"scalp"  in  such  connection  was  *'a  trade  for  the  day,  and  sold 
out  that  evening  or  the  next  day;  it  is  a  short  trade."  Where- 
upon the  following  question  was  asked:  '*Q.  Does  that  mean  or 
intend  the  delivery  of  grain,  or  a  settlement  on  differences  T' 
and  the  following  answer  given:  "A.  It  is  a  settlement  on 
differences."  Another  witness,  on  the  same  subject,  testified: 
**I  have  been  in  the  grain  business  ten  or  twelve  years.  As 
I  understand  it,  a  scalp  is  where  we  buy  in  the  morning  and 
close  it  out  that  night;  it  is  a  short  deal,  a  quick  sale  and  a 
settlement  on  differences.  •  •  •  A  short  deal  is  what  I  call 
a  scalp."  The  court  comments  on  the  fact  that  no  attempt  was 
made  to  show  a  different  understanding  of  the  term  "scalp," 
though  several  members  of  the  Board  of  Trade  were  present 
and  testified.  This  was  held  sufl5cient  to  send  the  case  to  the 
jury  on  the  question  of  whether  the  contract  in  controversy 
was  a  gambling  transaction  or  not. 

All  of  the  questioned  dealings  between  the  parties  were 
[6]  "margin"  transactions.  This  fact,  standing  alone,  is  not 
sufficient,  under  the  authorities,  to  stamp  them  as  wagering  con- 
tracts. It  is  true,  however,  that  such  fact  may  be  considered, 
in  connection  with  other  competent  testimony  tending  to  show 
an  illegal  contract,  in  determining  the  intention  of  the  parties. 
{Jamieson  v.  WaZlace,  167  111.  388,  59  Am.  St.  Rep.  302,  47 
N.  E.  762;  Sharp  v.  Stalker,  63  N.  J.  Eq.  596,  52  Atl.  1120; 
Phelps  V.  Holderness,  56  Ark.  300,  19  S.  W.  921 ;  Sprague  v. 
Warren,  26  Neb.  326,  3  A.  L.  R.  679,  41  N.  W.  1113.) 

Taking  into  consideration  the  fact  that  at  least  three  of  the 
transactions  were  in  violation  of  the  rules  of  the  Minneapolis 
Chamber  of  Commerce;  that  in  the  correspondence  above 
quoted  the  plaintiff  was  endeavoring  to  avoid  acceptance  of  de- 
livery of  wheat,  at  a  time  when  delivery  was  imminent,  saying 
that  it  was  "expensive,  and  it  does  not  pay  to  take  any  chances 
on  such  trades";  that  all  the  deals  were  on  "margins";  and, 
finally,  that  plaintiff  wrote  the  grain  company  that  it  had 
"scalped"  the  market  on  one  of  its  deals — ^we  are  impelled  to 
the  conclusion  that  there  was  competent  and  substantial  evi- 
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dence  to  warrant  the  court  in  submitting  the  case  to  the  jnry, 
and  that  its  determination  should  stand. 

We  have  examined  the  other  errors  assigned  by  appellant  . 
and  find  them  without  merit. 

We  therefore  recommend  that  the  judgment  and  order  ap- 
pealed from  be  affinned. 

Per  Curiam  :  For  the  reasons  jrfven  in  the  foregoing  opinion, 
the  judgment  and  order  appealed  from  are  afSrmed. 

Affirmed. 

Behearing  denied  April  5,  1922. 


STATE  EX  REL.  BOARD  OP  COUNTY  COMMISSIONERS, 
Relators,  v.  DISTRICT  COURT  bt  al.,  Respondents. 

(No.   4,998.) 
(Submitted  January  11,  1922.    Decided  February  6,  1922.) 

[204  Pac.  600.] 

Supervisory  Control — Contempt — Counties — Statutes — Mothers  * 
Pension  Act — Construction — Warrants — Registration. 

Counties — ^Poor  Fund — Mothers*  Pension  Act — Construction. 

1.  Under  Chapter  257,  Laws  of  1921  (sees.  10480-10487,  Revised 
Codes  1921),  amendatory  of  Laws  of  1917,  Chapter  83,  and  of  Laws 
of  1919,  Chapter  198,  one-half  of  the  county  poor  fund  is  auto- 
matically set  aside  for  the  payment  of  mothers'  pensions,  if  such 
amount  is  needed  for  that  purpose,  the  remaining  half  only  being 
thus  available  for  the  payment  of  warrants  for  other  charges  against 
the  poor  fund. 

Statutes  and  Statutory  Construction — Legislative  Policy — ^Power  of  Courts. 

2.  Courts  cannot  inquire  into  or  control  matters  of  legislative  policy; 
hence  they  may  not,  in  the  construction  of  a  statute,  pass  upon  the 
questions  whether  legislation,  such  as  the  Mothers'  Pension  Law,  is 
wise  or  unwise  or  whether  in  its  practical  application  it  fails  to  meet 
the  needs  of  any  particular  county. 


1.    On    constitutionality    of    Mothers'    Pension    Acts,    see    note    in    2 
A.  L.  K.  1233. 
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Statutes  Susceptible  of  Two  Constructions — Duty  of  Courts. 

3.  Of  two  admissible  constructions  of  a  statute,  courts  are  never 
justified  in  adopting  the  one  which  defeats  its  manifest  purpose. 

Counties — Transfer  of  Funds — ^Limit  of  Authority. 

4.  Under  section  2921,  Revised  Codes  of  1907,  the  board  of  county 
commbsioners  may  transfer  only  the  surplus  in  any  county  fund  (ex- 
cept the  school  fund)   to  other  funds. 

Counties — Poor  Fund — Mothers'  Pensions — Begistrtttion  of  Warrants. 

5.  Warrants  issued  against  the  poor  fund  and  registered  prior  to 
July  1, 1921,  the  day  the  amended  Mothers*  Pension  Act  became  effec- 
tive and  under  which  one-half  of  that  fund  was  automatically  set 
aside  for  mothers'  pensions,  were  a  direct  charge  against  the  entire 
fund,  and  persons  receiving  or  registering  poor  fund  warrants 
after  that  date  were  chargeable  with  knowledge  that  they  became  a 
charge  against  half  of  that  fund  only. 

Supervisory  Control — Mothers'  Pensions — ^Refusal  to  Issue  Warrant — Con- 
tempt. 

6.  On  supervisory  control  to  review  an  order  adjudging  county  com- 
missioners guilty  of  contempt  for  refusing  to  issue  a  warrant  on  the 
poor  fund  in  payment  of  a  mother's  pension,  held  that  contemnora 
were  not  justified  in  their  refusal  based  upon  an  erroneous  construc- 
tion of  the  Mothers'  Pension  Act,  where  after  setting  apart  a  sum 
sufficient  to  redeem  outstanding  warrants  registered  prior  to  July  1, 
the  day  on  which  the  Act  became  effective,  there  remained  an  ample 
amount  which  could  be  devoted  to  the  payment  of  the  claim  under  the 
Act  as  construed  in  paragraph  1  above. 

Original  application  by  the  State  of  Montana,  on  the  rela- 
tion of  the  Board  of  County  Commissioners  of  Silver  Bow 
County,  and  others,  for  writ  of  supervisory  control  against 
the  District  Court  of  the  Second  Judicial  District  in  and  for 
Silver  Bow  County  and  Jeremiah  J.  Lynch,  a  Judge  thereof, 
to  annul  a  judgment  finding  relators  guilty  of  contempt.  Mo- 
tion to  quash  sustained,  and  proceeding  dismissed. 

Mr.  Oeo,  Baurqtdn,  Mr.  Ed.  Fitzpatrick  and  Mr.  H.  A. 
Tyvamdy  for  Relators  j  Mr.  Fitzpatrick  argued  the  cause  orally. 

Mr.  W.  D.  Kyle,  Amicus  Curiae,  submitted  a  brief. 

Messrs.  McCaffery  &  Sullivan,  for  Respondents,  submitted  a 
brief ;  Mr.  J.  F.  Sullivan  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  fourteenth  leonslative  assembly  of  this  state  enacted  a 
statute  entitled  *'An  Act  to  provide  for  financial  aid  in  the 
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care  of  dependent  children  in  their  own  homes,"  etc,  (Chap. 
86,  Laws  of  1915.)  That  Act  was  repealed  and  a  similar  stat- 
ute substituted  for  it  by  Chapter  83,  Laws  of  1917,  and  the 
enactment  is  known  popularly  as  the  Mothers'  Pension  Act. 
Section  3  of  Chapter  83  was  amended  by  Chapter  198,  Laws 
of  1919,  and  the  amended  section  and  sections  4  and  7  were 
amended  and  section  7A  added  by  Chapter  257,  Laws  of 
1921.  The  existing  statutes  upon  the  subject  are  now  com- 
prised in  sections  10480-10487,  Revised  Codes  of  1921.  The 
declared  purpose  of  the  legislation  is  to  enable  the  mother  of 
children  coming  within  the  purview  of  the  statute  to  maintain 
them  in  their  own  home  rather  than  suffer  them  to  be  sent 
to  some  public  institution  for  care  and  support,  and  the  pur- 
pose is  to  be  effected  by  contributions  to  the  mother  from  a 
public  fund  of  the  county.  Prior  to  the  amendment  made  by 
Chapter  257,  above,  these  contributions  or  pensions  were  paid 
from  the  general  fund,  and  the  total  amount  that  might  be 
expended  during  any  fiscal  year  was  limited  only  by  the 
schedule  contained  in  the  statute  and  the  number  of  applica- 
tions allowed.  Chapter  257,  above,  became  effective  July  1, 
1921,  and  so  far  amended  the  prior  Acts  as  to  work  a  sub- 
stantial change  in  the  law.  The  amended  section  4  provides 
that  warrants  for  these  pensions  shall  be  drawn  upon  the  poor 
fund  of  the  county,  *' provided  that  the  aggregate  amount  of 
such  warrants  shall  not  exceed  fifty  per  cent  of  such  fund." 
On  October  14,  1921,  the  respondent  court,  by  its  order, 
directed  the  board  of  county  commissioners  of  Silver  Bow 
county  to  cause  to  be  issued  monthly  to  Elizabeth  Willoughby 
a  warrant  for  $30,  drawn  upon  the  poor  fund.  The  order  re- 
cited that  the  court  had  found  that  Mrs.  Willoughby  was  and 
is  entitled  to  receive  financial  aid  under  the  provisions  of  the 
Mothers'  Pension  Act,  and  it  is  conceded  now  that  the  pro- 
ceedings leading  up  to  and  including  the  order  were  regular 
in  all  respects.  Due  service  of  the  order  was  made  upon 
the  board,  but  nothing  further  was  done,  apparently,  until 
December  21,  when  Mrs.  Willoughby  made  demand  upon  the 
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board  for  a  warrant  for  $30  under  the  terms  of  the  court's 
order.  The  board  declined  to  issue  the  warrant,  and,  upon 
a  proper  affidavit  presented  to  the  court,  the  members  of  the 
board  were  cited  for  contempt,  and  after  a  hearing  were  ad- 
judged guilty.  To  escape  the  consequences,  they  instituted  this 
proceeding  to  have  the  judgment  annulled. 

The  controversy  involves  merely  the  construction  of  the 
Mothers'  Pension  Act.  The  judgment  in  the  contempt  pro- 
ceedings was  rendered  upon  an  agreed  statement  of  facts. 
Some  of  the  facts  stated  are  not  material,  in  our  judgment, 
while  other  facts  which  should  have  been  made  to  appear  are 
omitted.  This  state  of  the  record  circumscribes  our  inquiry 
within  somewhat  narrower  limits  than  those  covered  in  the 
briefs  of  counsel. 

On  July  1,  1921,  there  was  a  balance  to  the  credit  of  the 
poor  fund  of  Silver  Bow  county,  and  this  balance,  with  the 
receipts  properly  credited  to  the  fund  up  to  December  21, 
amounted  to  something  over  $64,000.  On  July  1  there  were 
outstanding  warrants  registered  against  the  poor  fund  to  the 
amount  of  $41,651.50.  From  July  1  to  December  21  some 
of  these  registered  warrants  to  the  amount  of  $1,358.48  were 
paid  and  ordinary  expenses  amounting  to  $3,000  in  round 
numbers  were  also  paid  from  the  poor  fund,  so  that  on  De- 
cember 21,  when  Mrs.  Willoughby  made  demand  for  her  war- 
rant, there  was  in  the  poor  fund  an  amount  exceeding  $59,000. 
In  the  meantime,  however,  other  warrants  drawn  upon  the 
poor  fund  had  been  registered  and  on  December  21  the  total 
of  registered  poor  fund  warrants  was  $109,000,  of  which 
amount  $40,293  worth  were  registered  prior  to  July  1,  but 
none  of  these  warrants  were  issued  for  claims  under  the 
Mothers'  Pension  Act. 

The  ordinary  income  of  the  poor  fund  is  limited  to  such  an 
amount  as  will  be  produced  by  a  general  property  tax  which 
cannot  exceed  two  mills  on  the  dollar  valuation.  (Sec.  2894, 
Rev.  Codes  1907,  as  amended  by  Chap.  84,  Laws  of  1919,  and 
Chap.  261,  Laws  of  1921.)     At  the  time  the  tax  levy  was 
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made  for  1921,  it  was  assumed  that  the  entire  poll  tax  like- 
wise would  be  available  for  the  poor  fund,  but  since  then  the 
majority  of  this  court  held  the  poll  tax  statutes  invalid.  {State 
ex  rel.  Pierce  v.  Cowdy,  ante,  p.  119,  203  Pac.  1115.) 

The  purpose  of  the  last  legislative  assembly  in  amending 
[1-3]  section  4  of  Chapter  83,  above,  is  perfectly  apparent. 
Theretofore  claims  for  mothers'  pensions  were  paid  from  the 
general  fund,  a  fund  that  has  or  may  have  a  very  large  income. 
By  the  amendment  these  claims  are  payable  from  the  poor 
fund  only,  and  the  total  in  any  fiscal  year  is  limited  to  one- 
half  of  that  fund.  There  could  have  been  but  one  purpose 
in  making  the  amendment,  namely,  to  limit  within  narrow 
bounds  the  amount  that  a  county  can  pay  out  for  mothers' 
pensions.  Whether  the  statute  is  wise  or  not,  it  was  clearly 
within  the  power  of  the  legislature  to  enact  it,  and  this  court 
cannot  inquire  into  or  control  matters  of  legislative  policy.. 
{Wheeler  i&  Matter  Mer.  Co,  v.  Moon,  49  Mont.  307,  141 
Pac.  665.)  If  the  legislation  is  capable  of  enforcement,  it 
must  be  upheld,  and  it  is  not  an  argument  against  its  validity 
that  in  its  practical  application  it  fails  to  meet  the  needs  of 
Silver  Bow  county. 

The  meaning  of  the  Act  is  not  difficult  to  comprehend.  One- 
half  of  the  poor  fund,  if  that  much  is  necessary,  is  set  apart 
automatically  for  the  payment  of  mothers'  pensions,  and  the 
remainder  only  can  be  devoted  to  other  poor  fund  charges. 
This  must  be  so,  for  otherwise  the  statute  would  be  practically 
a  dead  letter,  and  of  two  or  more  admissible  constructions  the 
courts  are  never  justified  in  adopting  the  one  which  defeats 
the  manifest  purpose  of  the  law.  {Wilkinson  v.  La  Combe,  59 
Mont.  518,  197  Pac.  836.)  Heretofore  we  referred  to  the  ordi- 
nary resources  of  the  poor  fund.  Under  certain  circumstances 
[4-6]  moneys  may  be  transferred  from  any  other  county  fund 
(except  the  school  fund)  to  the  poor  fund,  but  the  all  too- 
prevalent  notion  that  such  transfers  may  be  made  indiscrimi- 
nately is  erroneous.    It  is  only  the  surplus  in  the  other  funds 
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that  may  be  transferred  (sec.  2921,  Rev.  Codes),  and  in  this 
instance  the  record  fails  to.  disclose  that  there  was  a  surplus 
in  any  other  available  fund,  and  therefore  no  question  arises 
upon  the  failure  of  the  board  to  make  a  transfer.  Neither 
does  the  record  disclose  the  rate  of  taxation  levied  for  the  poor 
fund  for  1921.  So  far  as  we  are  advised,  the  total  of  all 
outstanding  orders  for  mothers'  pensions  on  December  21  was 
$6,815,  including  the  order  of  October  14.  While  it  is  true 
that  this  amount  would  be  paid  out  in  one  month,  the  fact 
that  the  board  could  not  continue  to  order  warrants  issued 
after  the  available  funds  were  exhausted  affords  no  ground 
for  refusing  to  utilize  the  funds  on  hand  for  this  purpose  al- 
together. Apparently  the  board  proceeded  upon  the  theory 
that  the  $109,000  of  registered  poor  fund  warrants  constituted 
a  charge  upon  the  entire  poor  fund,  and  that  such  warrants 
were  required  to  be  paid  in  the  order  of  their  registration. 
Upon  this  theory  it  was  apparent  to  the  board  on  December 
21  that  there  was  not  tjien  any  money  available  to  •pay  war- 
rants drawn  for  mothers'  pensions  and  would  not  be  any  funds 
available  for  that  purpose  during  the  present  fiscal  year.  In 
the  position  assumed,  the  board  was  right  in  part  and  wrong 
in  part.  The  warrants  registered  prior  to  July  1  were  a  direct 
charge  upon  the  entire  poor  fund.  They  had  been  issued  and 
registered  under  the  statutes  then  in  force  and  it  would  not 
have  been  competent  for  the  legislature  to  give  preference  to 
other  claims  over  them.  {People  v.  Austin,  11  Colo.  134,  17 
Pac.  485;  Rollim  v.  Board,  199  Fed.  71,  117  C.  C.  A.  583; 
Dillon  on  Municipal  Corporations  (5th  ed.),  sec.  859;  15  C.  J. 
606.)  There  is  not  anything  in  the  legislation,  however,  to 
indicate  an  attempt  to  impair  the  obligation  of  those  con- 
tracts. So  far  as  the  poor  fund  warrants  registered  after 
July  1  are  concerned,  it  is  sufficient  to  say  that  every  person 
who  received  or  registered  one  of  those  warrants  was  charge- 
able with  knowledge  that  one-half  of  the  poor  fund,  or  so 
much  thereof  as  was  necessary,  was  devoted  to  the  payment 
of   mothers'   pensions,   and   those   warrants  became   a   charge 
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against  the  remainder  in  that  fund  only.  To  this  extent  the 
Mothers'  Pension  Act  amended  section  2949,  Revised  Codes  of 
1907. 

On  December  21  there  was  available  in  the  poor  fund,  after 
setting  apart  a  sum  suflScient  to  redeem  the  outstanding  war- 
rants registered  prior  to  July  1  something  like  $18,000  or 
$19,000,  one-half  of  which  could  and  should  have  been  devoted 
to  the  payment  of  mothers'  pensions,  and  until  that  available 
fund  was  exhausted  the  board  could  not  justify  its  refusal 
to  obey  the  order  of  October  14. 

The  motion  to  quash  is  sustained  and  this  proceeding  is  dis- 
missed. 

Dismissed, 

AssociAyTE  Justices  Cooper  and  Galen  concur. 


HELENA  &  LIVINGSTON  SMELTING  &  REFINING  CO. 
ET  al.,  Appellants,  v.   NORTHERN   PACIFIC   RAIL- 
WAY  CO.  ET  AL.,  Respondents. 

(No.  4,578.) 
(Submitted  January  5,  1922.     Decided  February  20,  1922.) 

[205  Pac.  224.] 

Railroads  —  Spur-tracks  —  Bemoval  —  Damages  —  Complaint 
— Fixtures. 

Railroads — Spur-tracks — Removal — Damages — Complaint — Sufficiency. 

1.  In  an  action  by  a  mining  company  to  recover  damages  from  a 
railway  company  for  the  removal  of  spur-tracks  from  plaintiff's  prop- 
erty, allegations  of  complaint  reviewed  and  held  sufficient  as  against 
a   general   demurrer. 

Mortgages — ^Injury  to  Property — Complaint. 

2.  Qtiaere:  May  a  mortgagee  maintain  an  action  for  an  injury  to 
the  mortgaged  property  if  he  cannot  allege  and  prove  that  his 
security   has  been   impaired   by   the   injury? 

"Bona  Fide  Purcha8er"-^Definition. 

3.  A  "bona  fide  purchaser"  is  one  who  advances  a  new  considera- 
tion, surrenders  some  security,  or  does  some  other  act  which  leaves 
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him  in  a  worse  position  if  his  purchase  is  set  aside,  and  purchases 
in  the  honest  belief  that  his  vendor  had  a  right  to  sell,  without 
notice  of  any  adverse  rights,  interests  or  equities  of  others  in  and 
to  the  property  sold. 
Eailroads — Removal  of  Tracks  on  Private  Property — ^Licensees. 

4.  In  an  action  for  damages  against  a  railroad  company  for  the 
removal  of  a  spur- track  which  had  been  constructed  by  plaintiff  min- 
ing company  upon  its  property  with  materials  furnished  by  defend- 
ant company  and  maintained  at  the  expense  of  plaintiff  for  the  pur- 
pose of  serving  its  private  enterprise,  the  complaint  in  which  did  not 
show  what  the  understanding  of  the  parties  was  as  to  the  title  to 
the  rails,  etc.,  upon  cessation  of  mining  operations,  and  a  demurrer 
to  which  was  sustained,  the  railroad  company  may  not  be  held  a 
mere  parol  licensee  with  power  to  remove  the  rails  on  revocation  of 
the  license,  nothing  appearing  to  show  that  it  had  been  revoked  di- 
rectly or  indirectly  by  cessation  of  mining  operations. 

Same — Removal  of  Tracks— Trade  Fixtures. 

5.  Whether  rails  furnished  by  a  railroad  company  to  a  mining  com* 
pany  and  laid  by  the  latter  upon  its  property  to  serve  its  own  pur- 
poses were  trade  fixtures  within  the  meaning  of  section  4572,  Revised 
Codes  of  1907,  depends  upon  the  relation  existing  between  the  parties 
at  the  time  they  were  laid  and  their  intention  with  respect  to  them. 

Same — Removal  of  Tracks  on  Private  Property — Fixtures. 

6.  The  general  rule  that,  where  the  superstructure  of  a  railroad  is 
placed  on  the  land  of  another,  the  railroad  company  cannot  be  said 
to  have  intended  to  attach  the  rails,  etc.,  so  as  to  make  them  a  part 
of  the  land,  ordinarily  applies  to  side-tracks  and  spurs  constructed 
by  the  company  to  aid  it  in  the  discharge  of  its  obligations  as  a 
public  carrier  as  well  as  those  constructed  to  accommodate  owners  of 
manufacturing  and  like- enterprises;  but  when  such  tracks  are  in- 
stalled solely  to  serve  the  private  enterprise  of  the  owner  of  the 
land,  are  constructed  and  maintained  at  his  expense,  and  can  be  used 
for  no  other  purpose,  the  company's  right  to  remove  them  depends 
on  whether  or  not  they  are  fixtures. 

Appeal  from  District  Gowrt,  Jefferson  County;  Wm.  A. 
Clark,  Judge. 

Action  by  the  Helena  &  Livingston  Smelting  &  Reduction 
Company  and  others  against  the  Northern  Pacific  Railway 
Company  and  another.  Judgment  for  defendants  and  plain- 
tiffs appeal.    Reversed  and  remanded. 

Mr.  C.  E.  Pew,  for  Appellants,  submitted  a  brief  and  argued 
the  cause  orally. 

The  rails  were  fixtures  and  were  a  part  of  the  realty.  {Brit- 
tannia  Min.  Co.  v.  United  States  Fidelity  &  O.  Co.,  43  Mont. 

5.  Authorities  discussing  the  question  as  to  whether  railroad  tracks, 
etc,  are  fixtures,  are  collated  in  a  note  in  66  L.  B.  A.  41. 
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93,  115  Pac.  46 ;  Northern  Pao.  B.  R,  Co,  v.  Carlcmd,  5  Mont. 
146,  3  Pac.  134;  8t  Lovis  cfe  8.  F.  R.  R.  Co.  v.  Beadle,  6 
Kan.  App.  922,  50  Pac.  988 ;  Pomeroy  v.  Bell,  118  Cal.  635,  50 
Pac.  683;  Conde  v.  Sweeney,  16  Cal.  App.  157,  116  Pac.  319.) 

Messrs.  Chinn,  Rasch  &  Hall,  for  Bespondents,  submitted  a 
brief;  Mr.  M.  8.  Chinn  argued  the  cause  orally. 

Railroad  rails  are  considered  trade  fixtures  and  never  be- 
come a  part  of  the  real  estate.  (Wiggins  Ferry  Co.  v.  Ohio 
&  M.  R.  R,  Co.,  142  U.  S.  396,  35  L.  Ed.  1055,  12  Sup.  Ct. 
Kep.  188;  Van  Ness  v.  Pacard,  2  Pet.  137,  7  L.  Ed.  374  [see, 
also,  Rose's  U.  S.  Notes] ;  Wagner  v.  Cleveland  <&  Toledo  R.  R. 
Co.,  22  Ohio  St.  563,  10  Am.  Rep.  770 ;  North  Central  Ry.  Co. 
V.  Canton  Co.,  30  Md.  347;  Illinois  Cent,  Ry.  Co.  v.  Le  Blanc, 
74  Miss.  650,  21  South.  760;  8kinner  v.  Ft.  Wayne  etc.  Ry. 
Co.,  99  Fed.  564;  Illinois  Cent.  R.  R.  Co.  v.  Hoskins,  80  Miss. 
730,  92  Am.  St.  Rep.  612,  32  South.  150;  Georgia  R.  R.  cfe 
Banking  Co,  v.  Haas,  127  Ga.  187,  119  Am.  St.  Rep.  327, 
9  Ann.  Cas.  677,  56  S.  E.  313;  Toledo  etc.  Ry.  Co.  v.  Dunlap, 
47  Mich.  457,  11  N.  W.  271 ;  Oregon  Ry.  &  Nav.  Co.  v.  Mosier; 
14  Or.  519,  58  Am.  Rep.  321,  13  Pac.  300;  8t.  Louis  K.  dk 
8.  W.  R.  Co.  V.  Nyce,  61  Kan.  394,  48  L.  R.  A.  241,  59  Pac. 
1040.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  complaint  in  this  case  contains  two  causes  of  action. 
The  first  seeks  recovery  of  damages  for  the  removal  by  de- 
fendants of  certain  railroad  tracks  from  mining  property  be- 
longing to  the  plaintiffs.  The  second  is  for  damages  for  the 
carrying  away  by  the  defendants  and  converting  to  their  own 
use  the  material — trails,  fish-plates,  etc. — which  constituted  the 
tracks.  The  defendants  interposed  a  separate  general  demurrer 
to  each  of  the  causes  of  action,  which  the  court  sustained.  The 
plaintiffs  refusing  to  plead  further,  judgment  was  entered  in 
favor  of  the  defendants.    The  appeal  is  from  the  judgment. 


284  Smelting  etc.  Co.  v.  Railway  Co.     [Dec.  T.  '21 

[62  Mont.  281.] 

The  complaint  is  very  prolix.  The  facts  constituting  the 
first  cause  of  action  may  be  epitomized  as  follows :  The  plaintifiE 
[1]  Helena  &  Livingston  Smelting  &  Reduction  Company,  re- 
ferred to  in  this  statement  as  the  Smelting  Company,  is  a  Mon- 
tana mining  corporation.  The  plaintiff  Montana  Silver  Lead 
Company,  referred  to  as  the  Montana  Company,  is  also  a  Mon- 
tana corporation.  The  plaintiff  Boston  &  Alta  Copper  Company, 
referred  to  as  the  Copper  Company,  is  a  West  Virginia  cor- 
poration. By  virtue  of  its  compliance  with  the  laws  of  Mon- 
tana it  is  entitled  to  do  business  in  this  state.  The  defendant 
Northern  Pacific  Railway  Company  is  a  Wisconsin  corporation, 
the  successor  of  the  Northern  Pacific  Railroad  Company,  own- 
ing and  operating  an  interstate  railway  through  the  state  of 
Montana.  It  will  be  mentioned  as  the  railway  company.  The 
defendant  Hugh  McConnell  was,  at  the  times  when  the  wrongs 
for  which  recovery  is  sought  herein  are  alleged  to  have  been 
committed,  a  contractor  of  the  railway  company,  and  through 
his  agency  the  wrongs  were  done.  On  December  18,  1909,  the 
Smelting  Company  was  the  owner  and  in  possession  of  several 
contiguous  mining  claims,  constituting  one  consolidated  claim, 
and  a  mill  site,  described  in  the  complaint,  together  with  the 
buildings  necessary  to  the  operation  of  the  claim,  including  a 
concentrator  and  mill  used  for  the  reduction  of  the  ores  ex- 
tracted from  the  claim  and  the  preparation  of  them  for  mar- 
ket. On  that  date  the  Smelting  Company  conveyed  the  prop- 
erty to  A.  E.  Spriggs,  who  immediately  executed  and  delivered 
to  the  Smelting  Company  a  mortgage  upon  it  to  secure  the 
payment  of  the  sum  of  $150,000.  On  the  same  date  A.  E. 
Spriggs  conveyed  the  property  to  the  Copper  Company,  which 
thereupon  became  the  owner  of  it,  subject  to  the  mortgage,  and 
continued  to  be  the  owner  of  it  until  it  conveyed  the  same  to 
the  Montana  Company.  This  conveyance  was  made  oi^  Septem- 
ber 15,  1916.  The  Montana  Company  thereupon  became  the 
owner  of  it,  subject  to  the  mortgage  held  by  the  Smelting  Com- 
pany. The  plaintiffs  and  their  predecessors  have  at  different 
times  extensively  operated  the  mines,  and  the  plaintiff  Mon- 
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tana  Company  is  now  engaged  in  conducting  operations  and 
expending  large  sums  of  money  in  this  behalf.  Large  quanti- 
ties  of  valuable  metals  have  been  extracted  from  the  mines, 
and  large  bodies  of  valuable  ores  are  still  contained  therein. 

For  more  than  thirty  years  last  past,  and  until  removed  by 
defendants,  certain  railroad  tracks  were  situated  upon  and 
afiSxed  to  the  mines  and  mining  property,  the  same  being  laid 
upon  and  securely  fastened  to  cross-ties,  imbedded  in  the  soil 
and  graded  into  the  surface  of  the  mining  property  at  great 
expense.  A  portion  of  the  tracks  consisted  of  a  mile  and  a 
half  which  originally  constituted  a  part  of  a  branch  line  ex- 
tending from  the  town  of  Jeflferson,  in  Jefferson  county, 
through  the  town  of  Corbin,  and  traversing  the  mining  prop- 
erty above  described,  to  the  town  of  Wickes,  the  town  of  Corbin 
lying  approximately  midway  between  the  towns  of  Jefferson 
and  Wickes.  This  branch  line  was  an  offshoot  from  a  line 
owned  and  operated  by  the  defendant  railway  company  and 
its  predecessor,  then  extending  from  East  Helena,  Montana,  to 
Boulder,  Montana,  and  connected  with  the  main  line  of  the 
railway  company  and  its  predecessor  at  the  town  of  Bast 
Helena.  Some  thirty  years  ago,  while  the  line  from  East 
Helena  to  Boulder  and  the  branch  from  Jefferson  to  Wickes 
were  in  existence,  there  was  also  an  offshoot  or  spur  ex- 
tending from  the  Wickes  branch  at  a  *point  about  a  mile  south 
of  Corbin  into  and  upon  the  mining  property,  called  the  Alta 
spur.  This  spur  was  divided  into  two  branches,  one  called 
the  high  line  and  the  other  the  low  line,  the  former  extending 
above  the  plaintiffs'  concentrator,  which  was  situated  on  a 
side  hill,  and  the  other  extending  below  the  concentrator.  Each 
of  these  lines  to  the  extent  of  about  2,000  feet  was  situated 
wholly  upon  the  plaintiffs'  mining  property.  The  spur  and 
the  high  and  low  lines  were  constructed  solely  for  the  use, 
benefit,  and  development  of  the  mining  property,  and  were 
and  are  essential  to  the  proper  operation  and  development 
of  it,  and  the  operation  of  the  mill  and  concentrator,  being 
necessary   for  the   transportation   of   materials   and   supplies 
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to  the  mines  and  the  removal  of  the  ores,  concentrates  and 
other  products  therefrom.  The  defendant  railway  company 
and  its  predecessor  furnished  the  rails,  fish-plates,  etc.,  for  the 
construction  of  the  spur  and  high  and  low  lines,  and  all  of 
them,  especially  the  high  and  low  lines,  were  constructed  and 
have  been  maintained  and  kept  in  repair  by  plaintiffs  and 
their  predecessors  at  their  own  expense,  the  rails  and  other 
steel  having  been  furnished  for  the  construction  of  these 
tracks  by  the  defendant  company  as  an  inducement  to  the 
plaintiffs  to  operate  the  mine,  concentrator  and  mill,  and 
to  ship  ores,  concentrates  and  other  products  over  the  lines 
of  the  company  and  its  predecessor  in  interest,  they  receiving 
all  shipments  to  and  from  the  mine. 

At  the  times  mentioned  the  only  railroad  connected  with 
the  mines,  and  available  for  the  direct  shipment  to  and  from 
the  same,  was  the  railway  of  the  defendant,  and  the  branch 
line,  spur,  etc.,  above  referred  to.  While  they  were  in  existence 
all  the  freight  to  and  from  the  mines  was  handled  by  the 
defendant  railway  company  and  its  predecessor  in  interest. 
The  spur  and  the  high  and  low  lines  were  situated  in  the  only 
feasible  position  to  furnish  proper  ingress  and  egress  to  and 
from  the  property,  and  for  connection  with  any  railroad  now 
or  at  any  time  heretofore  in  existence  and  accessible  from 
the  mining  property.  For  this  reason  they  were,  and  now 
would  be,  most  useful  in  such  position  for  the  operation  of  the 
property.  Until  they  were  removed  they  were  appurtenant  to 
and  affixed  to  the  mining  property.  Several  years  ago  the  line 
from  East  Helena  to  Boulder  and  the  Jefferson- Wickes  branch, 
extending  from  the  town  of  Jefferson  to  a  point  between  Jef- 
ferson and  Corbin  about  one  mile  south  from  Corbin,  and 
from  the  concentrator,  were  removed  by  the  defendant  com- 
pany, and  a  connecting  track  installed  by  the  defendant  com- 
pany between  the  Great  Northern  Railway,  which  passes  along 
the  side  hill  several  hundred  feet  above  the  concentrator,  and 
a  point  on  the  Wickes  branch  between  Corbin  and  Wickes 
about  a  mile  and  a  half  from  Corbin,  and  the  portion  of  the 
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said  branch  lying  upon  the  Alta  mines  was  so  arranged  that 
the  same  could  be,  and  was,  used  by  the  plaintiffs,  or  some  of 
them,  in  connection  with  the  operation  of  their  mill,  for 
the  removal  and  reduction  of  tailings  from  the  concentrator. 
After  the  removal  of  a  portion  of  the  Wickes  branch  transpor- 
tation to  and  from  the  Alta  mines  was  had  by  means  of  this 
connection  with  the  Great  Northern  Railway,  and  the  portions 
of  the  branch  line  situated  upon  the  Alta  mine  and  the  Alta 
spur,  with  the  high  and  low  lines,  were  used  as  theretofore  in 
the  operation  of  the  mines.  In  the  meantime  large  sums  of 
money  were  expended  upon  these  tracks  by  plaintiffs,  or  some 
of  them,  for  the  repair  thereof  and  the  adjustment  of  the 
same  to  the  uses  and  purposes  desired  by  them,  all  being 
situated  upon  the  property  of  plaintiffs.  There  are  now  more 
than  25,000  tons  of  tailings  situated  upon  the  property  of 
plaintiffs,  containing  quantities  of  valuable  metal.  The  Alta 
spur  and  the  high  and  low  lines,  and  also  the  portion  of  the 
branch  line  so  situated  upon  and  connected  with  the  mines, 
and  used  therewith,  were  at  all  times  fixtures  of  the  said  mines, 
and  belonged  to  the  plaintiffs  and  their  predecessors  in  interest 
as  a  part  thereof. 

No  agreement  was  ever  made  between  the  plaintiffs,  or  their 
predecessors,  and  the  defendant  railway  company  or  its  prede- 
cessor whereby  this  defendant,  or  its  predecessor,  retained 
or  was  given  any  right  to  remove  any  portion  of  the  tracks, 
but  the  same  were  constructed,  maintained  and  used  solely  for 
the  benefit  of  the  mines  as  aforesaid. 

The  Wickes  branch  was  constructed  at  the  expense  of  the 
predecessors  in  interest  of  the  plaintiffs,  but  the  cost  of  con- 
structing the  same  was  thereafter  returned  to  the  plaintiffs  and 
their  predecessors  in  the  way  of  freight  rebates,  but  no 
agreement  was  ever  made  between  the  predecessors  in  interest 
of  the  plaintiffs  with  the  defendant  railway  company  or  its 
predecessor  with  reference  to  the  ownership  of  the  said  branch 
line  when  completed,  and  no  agreement  made  for  the  removal 
thereof  by  the  defendant  company  or  its  predecessor.    In  re- 
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moving  these  tracks  it  was  necessary  to  destroy  the  same 
as  tracks,  to  tear  the  rails  from  the  ties,  and  destroy  a  con- 
siderable portion  of  the  value  of  the  materials  by  so  doing. 

It  is  alleged  that,  nntil  the  removal  of  the  tracks,  plaintiffs 
and  their  predecessors  in  interest  were  in  the  open,  notorioas. 
continuous  and  uninterrupted  possession  of  the  mines  and  all 
properties  situated  upon  or  appurtenant  thereto,  including  the 
tracks  mentioned,  and  that  neither  plaintiflEs  nor  any  of  their 
predecessors  in  interest  knew  that  the  defendant  railroad  com- 
pany claimed  the  right  to  remove  the  tracks  or  any  of  them, 
or  claimed  to  have  any  interest  in  them ;  that  the  concentrator 
is  necessary  to  the  proper  and  profitable  operation  of  the 
mines  for  the  treatment  of  ores  extracted  therefrom;  that 
the  same  is  situated  upon  the  only  site  upon  which  a  con- 
centrator can  be  operated  and  used  in  connection  with  the 
development  and  operation  of  the  mines ;  that  during  the  month 
of  December,  1913,  and  the  month  of  January,  1914,  the  de- 
fendants, without  the  consent  of  the  plaintiffs  or  any  of  them, 
and  without  notice  to  or  knowledge  of  the  plaintiffs,  wrong- 
fully and  without  authority  of  law  entered  upon  the  mining 
property  and  tore  up  and  removed  the  rails  therefrom,  and 
tore  up  and  removed  the  Wickes  branch  from  the  mine  to  the 
point  of  its  connection  with  the  Great  Northern  Railway; 
that  in  committing  these  acts  the  defendant  Hugh  McConnell 
was  acting  for,  and  on  behalf  of,  and  jointly  and  in  concert 
with,  the  defendant  railway  company  under  a  contract  en- 
tered into  by  him  with  this  defendant  for  the  removal  of  the 
tracks;  that  by  the  removal  and  destruction  of  the  triacks 
plaintiffs  have  been  damaged  in  the  sum  of  $25,000,  no  part 
of  which  has  been  paid. 

The  allegations  constituting  the  second  cause  of  action  are 
for  all  practical  purposes  identical  with  those  contained  in 
the  first,  except  that  it  alleges  the  wrongful  removal  and  con- 
version by  the  defendants  of  the  steel  rails,  etc.,  of  which  the 
track  was  in  part  composed;  that  defendants   acted  therein 
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jointly;  and  that  the  rails,  etc,  were  at  the  time  of  their  re- 
moval of  the  reasonable  value  of  $10,000. 

Upon  an  examination  of  the  complaint,  the  inquiry  at  once 
suggests  itself  whether  there  is  not  a  misjoinder  of  parties 
plaintiff.  The  Smelting  Company  parted  with  its  title  to 
the  mining  property  on  December  18,  1909,  whereas  the  in- 
juries to  it  for  which  a  recovery  is  sought  occurred  in  De- 
cember, 1913,  and  January,  1914.  At  that  time  this  plaintiff 
had  no  interest  in  the  property,  other  than  as  its  security 
under  the  mortgage  for  the  debt  due  it.  This  situation  pre- 
[2]  sents  the  inquiry:  May  a  mortgagee  maintain  an  action 
for  an  injury  to  the  mortgaged  property  unless  he  can  allege 
and  prove  that  his  security  has  been  impaired  by  the  injury^ 
The  complaint  contains  no  allegation  in  this  behalf.  As  to  the 
Montana  Company,  the  question  is  suggested  whether,  it  having 
become  the  owner  of  the  i5roperty  in  1916,  long  after  the 
injuries  are  alleged  to  have  been  done,  it  may  maintain  an  ac- 
tion because  of  them  without  allegation  and  proof  that  by  its 
deed  from  the  Copper  Company,  or  otherwise,  it  became 
vested  with  the  rights  of  action  which  had  theretofore  arisen 
in  favor  of  the  Copper  Company  in  1913  and  1914.  A  fur- 
ther inquiry  is  also  suggested,  namely,  whether  the  mortgagee, 
the  Smelting  Company,  may  join  with  the  mortgagor  and  its 
grantee,  or  either  of  them,  in  an  action  for  damage^  for  an 
injury  to  the  mortgaged  property.  We  do  not  venture  to 
decide  any  of  these  questions,  because  the  general  demurrers  do 
not  raise  them,  and  counsel  for  neither  side  have  referred  to 
them.     We  therefore  pass  them  without  consideration. 

The  allegations  of  the  complaint  are  not  arranged  in  a  logical 
and  consecutive  order,  but,  in  our  opinion,  are  sufficient  in  sub- 
stance to  require  the  defendants  to  answer.  They  may  be 
briefly  epitomized  as  follows:  That  the  property  of  plaintiffs 
consists  of  mines;  that  the  Alta  spur,  including  the  high  and 
low  lines,  was  constructed  by  the  predecessors  in  interest  of  the 
plaintiffs  out  of  material  furnished  by  the  predecessor  of  the 
defendant  company,  being  laid  upon  and  securely  fastened  to 
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cross- ties  imbedded  in  the  soil  by  being  graded  into  the  surface 
at  great  expense ;  that  it  was  constructed  and  actually  used  and 
maintained  at  plaintiffs'  expense  for  working  and  developing 
the  mines;  that  the  portion  of  the  track  upon  plaintiffs' 
property  constituting  a  part  of  the  Wickes  branch  was  con- 
structed at  the  expense  of  the  plaintiffs  and  their  predecessors, 
was  adapted  to  the  use  of  the  plaintiffs  in  their  mining  opera- 
tions, was  maintained  at  their  expense,  and  was  used  in  con- 
nection with  the  handling  of  the  tailings  deposited  upon  the 
property  in  the  operation  of  the  concentrator,  the  plaintiffs 
being  reimbursed  by  the  defendant  or  its  predecessor  by  way 
of  rebates  in  freight  charges;  that  the  tracks  were  constructed 
solely  for  the  use  and  benefit  and  development  of  the  Alta 
mines,  and  were  essential  to  their  proper  operation  and  de- 
velopment; that  no  agreement  was  ever  made  between  the 
predecessors  in  interest  of  the  plaintiffs  and  the  defendant  rail- 
way company  or  its  predecessor  with  reference  to  the  owner- 
ship of  these  tracks,  and  no  agreement  was  ever  made  for  the 
removal  thereof  by  the  defendant  company  or  its  predecessor; 
that  the  plaintiffs  acquired  the  property  from  their  predeces- 
«ors  without  notice  of  any  claim  by  the  defendant  railway  com- 
pany of  any  right  to  remove  the  tracks. 

To  uphold  the  judgment,  counsel  for  the  defendants  contend 
that,  the  tracks  having  been  placed  upon  the  property  and 
operated  by  the  Northern  Pacific  Railroad  Company,  the  prede- 
cessor of  the  defendant  railway  company,  by  the  consent  of 
the  plaintiffs,  the  predecessor  of  the  defendant  company  and 
the  defendant  were  licensees;  that  the  license,  having  been 
created  by  parol,  was  revocable  at  any  time;  and  that,  upon 
the  revocation  of  the  license,  the  defendant  railway  company 
had  the  right  to  remove  the  rails,  etc.  In  support  of  this 
contention  they  cite  the  case  of  Oreat  Falls  Water  Works  Co. 
V.  Great  Northern  By,  Co.,  21  Mont.  487,  54  Pac.  963,  and 
Archer  v.  Chicago  etc.  By.  Co.,  41  Mont.  56,  137  Am.  St.  Rep. 
692,  108  PaCi  571,    They  also  -contend  that  whether  these  cases 
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apply  or  not,  railroad  rails,  etc,  used  by  a  railway  company 
in  constructing  a  track  upon  the  property  of  another  lying 
along  its  line  of  road  are  generally  considered  trade  fixtures, 
and  do  not  become  a  part  of  the  real  estate  upon  which  they 
are  laid. 

It  may  be  remarked  in  passing  that  the  plaintiffs  do  not 
occupy  the  position  of  bona  fide  purchasers.  Such  a  pur- 
[3]  chaser  is:  **One  who,  at  the  time  of  his  purchase,  ad- 
vances a  new  consideration,  surrenders  some  security  or  does 
some  other  act  which  leaves  him  in  a  worse  position  if  his 
purchase  should  be  set  aside  and  purchases  in  honest  belief 
that  his  vendor  had  a  right  to  sell,  without  notice,  actual  or 
constructive,  of  any  adverse  rights,  interests  or  equities  of 
others  in  and  to  the  property  sold.''  The  foregoing  definition 
quoted  from  the  text  of  5  Cyc.  719,  was  approved  by  this 
court  in  Foster  v.  Winstanley,  39  Mont.  314,  102  Pac.  574. 
The  allegations  of  the  complaint  do  not  bring  the  plaintiffs 
within  its  terms. 

We  do  not  think  that  either  the  defendant  railway  com^ 
[4]  pany  or  its  predecessor,  as  a  matter  of  law,  comes  tech- 
nically within  the  category  of  a  mere  licensee.  The  Alta 
spur,  including  the  high  and  low  lines,  was  constructed  by 
the  plaintiffs,  the  steel  and  fastenings  being  furnished  by  the 
predecessor  of  the  defendant  railway  company,  but,  until  re- 
moved, it  was  maintained  by  the  plaintiffs  at  their  own  ex- 
pense. What  agreement  was  then  made  or  understanding  had 
as  to  the  title  to  the  rails,  etc.,  upon  the  cessation  of  mining 
operations  or  at  any  other  time,  does  not  appear.  So  far  as 
the  facts  alleged  disclose  anything  on  the  subject,  it  cannot  be 
determined  whether  the  Northern  Pacific  Railroad  Company 
made  a  gift  of  the  rails,  etc,  to  the  plaintiffs  or  ever  intended 
to  reclaim  them.  The  facts  connected  with  the  construction  of 
the  Wickes  branch  are  different,  but  there  was  no  understand- 
ing had  or  agreement  made  as  to  what  should  become  of  the 
rails  and  fastenings  when  mining  operations  should  cease. 
However  this  may  be,  it  does  not  appear  that  mining  opera- 
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tions  have  ceased,  nor  that,  if  the  Northern  Pacific  Railroad 
Company  and  the  defendant  company  were  technically  licen- 
sees, the  license  was  ever  revoked  directly  npon  notice  by  the 
plaintiffs,  or  indirectly  by  plaintiffs'  cessation  of  mining  oper- 
ations thereby  relinquishing  the  arrangement  they  had  enjoyed 
up  to  that  time  by  the  use  of  the  tracks.  An  examination 
of  the  cases  cited  will  demonstrate  that  they  do  not  apply; 
for  in  each  of  them  was  considered  the  right  of  one  who  was 
a  parol  licensee  upon  what  amounted  to  a  formal  revocation 
of  his  license. 

Section  4428  of  the  Revised  Codes  of  1907  provides:  *' Rail- 
way tracks  •  •  •  used  in  working  or  developing  a  mine,  are 
to  be  deemed  to  be  affixed  to  the  mine." 

Section  4572  declares:  **When  a  person  aflSxes  his  property 
to  the  land  of  another,  without  an  agreement  permitting  him 
to  remove  it,  the  thing  aflBxed,  except  as  provided  in  section 
4578,  belongs  to  the  owner  of  the  land  unless  he  chooses  to 
require  the  owner  to  remove  it." 

The  exception  mentioned  in  section  4572  is  the  following: 
"A  tenant  may  remove  from  the  demised  premises  any  time 
during  the  continuance  of  his  term,  anything  afl&xed  thereto  for 
purposes  of  trade,  manufacture,  ornament,  or  domestic  use, 
if  the  removal  can  be  effected  without  injury  to  the  premises, 
unless  the  thing  has  by  the  manner  in  which  it  is  affixed, 
become  an  integral  part  of  the  premises."  Taking  all  these 
[5]  provisions,  together*  with  sections  4425  and  4427,  defining 
real  and  personal  property,  and  specifying  how  the  latter  may  be 
affixed  to  the  former,  it  is  apparent  that,  whether  the  tracks  in 
question  became  affixed  to  the  plaintiffs'  mining  property 
within  the  meaning  of  section  4428  or  not,  there  can  be  no 
question  that  the  defendant  company  and  its  predecessor  were 
not  at  any  time  tenants  of  the  plaintiffs;  for  it  does  not 
appear  that  a  contract  of  hiring  existed  between  them.  The 
facts  alleged  preclude  the  notion  that  they  bore  toward  each 
other  the  relation  of  landlord  and  tenant.  Even  so,  it  does  not 
follow  as  a  matter  of  law,  that  the  tracks  were  trade  fixtures, 
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and  subject  to  removal  by  the  defendants  as  such.  Whether 
they  were  or  not  depends  upon  the  relation  existing  between 
the  parties,  at  the  time  the  tracks  were  laid  and  their  inten- 
tion with  respect  to  them. 

In  Mattison  v.  Connerly,  ,46  Mont.  103,  126  Pac.  851,  this 
court  in  considering  this  subject,  said:  "The  intention  with 
which  the  fixture  is  attached  or  afSxed  to  realty  is  always  a 
pertinent  inquiry  in  determining  the  status  of  what  seems  to 
be  realty  or  personalty,  as  the  case  may  be." 

In  Montana  Electric  Co.  v.  Northern  Valley  Min.  Co.,  51 
Mont.  266,  153  Pac.  1017,  after  referring  to  sections  4424, 
4425  and  4427,  and  also  quoting  section  4428  of  the  Revised 
Codes,  we  also  said:  **The  purpose  of  the  Code  was  not  to 
introduce  new  rules  or  definitions  into  the  law,  but  rather  to 
reduce  to  concise  form  the  rules  of  law  as  they  were  then  rec- 
ognized and  applied  by  the  courts.  Reference  to  New  York 
and  California  decisions  aids  in  determining  the  scope  which 
the  provisions  of  our  Code  above,  were  intended  to  have,  and 
from  those  decisions  we  deduce  the  following:  (1)  Whether 
what  would  otherwise  be  personal  property  has  become  a 
fixture  by  reason  of  its  attachment  to  the  soil,  is  primarily  a 
question  of  intention  on  the  part  of  the  person  attaching  it; 
(2)  the  attachment  in  the  manner  indicated  in  our  Code  sec- 
tions above,  raises  a  presumption  that  the  one  who  made  the 
attachment  intended  the  thing  afiSxed  to  become  a  part  of  the 
realty;  this  presumption,  however,  is  a  disputable  one;  (3) 
as  a  general  rule,  the  manner  in  which  the  attachment  is  made, 
and  the  intention  of  the  one  making  the  attachment,  determine 
whether  the  thing  is  realty  or  personalty.'' 

It  will  be  observed  that  these  cases  were  decided  upon  the 
facts  introduced  in  evidence  in  support  of  issues  made  by  the 
pleadings  as  to  what  the  respective  rights  of  the  parties  were. 
We  deem  them  conclusive  of  the  first  contention  made  by 
counsel ;  for,  though  the  steel,  etc,  out  of  which  the  Alta  spur 
was  constructed  belonged  to  the  predecessor  of  the  defendant 
railway  company,  and  that  out  of  which  the  Wickes  branch 
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was  constructed  was  paid  for  by  the  predecessor  of  the  de- 
fendant railway  company,  it  is  clear  that  the  installment  of 
both  was  made  for  the  mutual  benefit  of  the  plaintiffs  and  the 
company,  and  the  intention  of  the  latter  with  reference  to 
them  must  be  determined  from  the  facts  and  circumstances 
introduced  at  a  trial  on  the  merits. 

As  to  the  second  contention,  it  is  the  general  rule  that,  where 
[6]  the  superstructure  of  a  railroad  is  placed  upon  the  land  of 
another,  the  railroad  company  cannot  be  said  to  have  intended  to 
attach  the  rails  and  other  appliances  to  the  land  so  as  to  make 
them  a  part  thereof,  and  the  rule  ordinarily  applies  to  side- 
tracks and  spurs  constructed  by  the  company  to  aid  it  in  the 
discharge  of  its  obligations  as  a  public  carrier,  as  well  as  to 
those  constructed  for  the  purpose  of  accommodating  the  owners 
of  manufacturing  and  like  enterprises  situated  along  or  near 
its  main  line.  (Wiggins  Ferry  Co.  v.  Ohio  &  M,  R.  Co.,  142 
U.  S.  396,  35  L.  Ed.  1055,  12  Sup.  Ct.  Rep.  188  [see,  also, 
Rose's  U.  S.  Notes] ;  Illinois  Cent.  R.  Co.  v.  Hoskins,  80  Miss. 
730,  92  Am.  St.  Rep.  612,  32  South.  150;  Wagner  v.  Cleveland 
&  Toledo  R.  Co.,  22  Ohio  St.  563,  10  Am.  Rep.  770;  Noriliern 
Central  R.  Co.  v.  Canton  Co.,  30  Md.  347;  Skinner  v.  Ft. 
Wayne  etc.  R.  Co.  (C.  C),  99  Fed.  465;  Georgia  R.  &  Banh- 
ing  Co.  v.  Haas,  127  Ga.  187,  119  Am.  St.  Rep.  327,  9  Ann. 
Cas.  677,  56  S.  K  313 ;  Toledo  etc.  R.  Co.  v.  Dunlap,  47  Mich. 
457,  11  N.  W.  271 ;  Oregon  Ry.  &  Nav.  Co.  v.  Mosier,  14  Or. 
519,  58  Am.  Rep.  321,  13  Pac.  300.)  Some  of  these  cases  put 
steel  rails  and  other  appliances  in  the  category  of  trade  fix- 
tures, and  hold  that  they  are  removable  at  the  pleasure  of  the 
railway  company  when  it  ceases  to  use  the  superstructure  of 
which  they  form  a  part,  or  when  their  removal  becomes  neces- 
sary for  the  better  accommodation  of  the  public,  while  others 
regard  such  tracks  as  constructed  for  public  use  and  enjoy- 
ment, and  thus  distinguish  the  acts  of  the  company  in  con- 
structing them  from  those  of  trespassers  and  others  who  attach 
their  property  to  the  land  of  another.  In  the  first  case  cited 
it  was  said:   **As  between  landlord   and  tenant,   or  one   in 
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temporary  possession  of  land  under  any  agreement  whatever 
for  the  use  of  the  same,. the  law  is  extremely  indulgent  to  the 
latter  with  respect  to  the  fixtures  annexed  for  a  purpose  con- 
nected with  such  temporary  possession." 

In  the  case  of  Illinois  Central  R,  Co,  v.  Eoshins^  supra,  the 
court,  in  considering  the  rights  of  a  plaintiff,  who  was  seeking 
to  eject  a  railroad  company  from  his  land  upon  which  the  com- 
pany had  entered  and  constructed  a  spur  for  its  own  purposes 
without  plaintiff's  permission  or  acquiring  a  right  to  do  so  by 
condemnation  proceedings,  though  it  held  that  the  company  was 
a  trespasser,  said:  **It  is  a  general  rule  of  law  that  whatsoever 
chattels  are  attached  to  the  realty  with  the  manifest  intent 
that  they  remain  there  becomes  part  and  parcel  of  it,  and  can- 
not be  removed  without  the  consent  of  the  owner  of  the  free- 
hold to  whom  they  are  considered  a  gift;  but  to  this  rule  there 
are  exceptions,  and  among  others  is  the  superstructure  of  a 
railway  company.  Such  a  company  exercises  the  right  of  emi- 
nent domain — a  governmental  function — and  it  takes  no  free- 
hold, but  a  mere  easement,  and  therefore  cannot  be  said  to  have 
intended  to  attach  its  rails  and  ties  and  other  appliances  to  the 
freehold.  They  are  constructed  also  for  public  use  and  enjoy- 
ment, and  it  is  their  quality  in  this  respect  that  distinguishes 
the  acts  of  the  company  in  their  construction  from  those  of  a 
trespasser  or  others;  and,  if  the  terms  for  acquiring  this  ease- 
ment are  too  onerous,  it  may  remove  its  rails  and  ties,  and 
pass  in  another  direction." 

It  may  not  be  overlooked,  however,  that  the  conclusion  an- 
nounced in  these  cases  rested  upon  the  facts  as  they  were  dis- 
closed showing  what  must  have  been  the  intention  of  the 
railway  company  at  the  time  the  particular  superstructure  was 
installed.  Under  the  peculiar  facts  alleged  in  the  complaint, 
we  think  the  question  whether  the  plaintiffs  can  recover  must 
be  determined  by  the  evidence  as  to  what  the  intention  of  the 
railway  company  was  at  the  time  the  tracks  were  constructed. 
It  is  apparent  that  they  were  not  installed  as  a  necessary  or 
convenient  part  of  the  equipment  of  the  railway  company  to 
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serve  the  general  public,  but  exclusively  for  service  to  the 
mining  enterprise  of  the  plaintiffs;  that  the  Alta  spur  and 

m 

high  and  low  lines  were  installed  by  the  plaintiffs  out  of  ma- 
terial furnished  by  the  predecessor  of  the  defendant  company, 
but  were  maintained  by  the  plaintiffs  at  their  own  expense; 
that  for  the  Wickes  branch,  originally  constructed  by  plain- 
tiffs, reimbursement  was  made  by  the  predecessor  of  the  de- 
fendant company,  but  that  there  was  no  agreement  with  ref- 
erence to  the  occupancy  of  the  land  by  the  company  or  with 
reference  to  the  material  out  of  which  the  tracks  were  con- 
structed ;  that  when  the  main  line  from  East  Helena  to  Boulder 
was  abandoned  defendant  company  connected  the  Alta  spur 
and  Wickes  branch  with  the  Great  Northern  Railway's  line,  so 
that  the  enterprise  of  plaintiffs  could  be  served  as  before; 
and  that  the  railway  company  and  its  predecessor  had  the  ex- 
clusive right  to  carry  for  the  plaintiffs  while  they  were  entirely 
dependent  upon  the  spur  and  the  branch  line.  Conceding  it  to 
be  the  rule  that,  though  it  appears  that,  when  such  spur  and 
branch  lines  are  necessary  and  proper  for  the  company  to 
have  to  perform  its  obligations  as  a  public  carrier,  the  com- 
pany has  the  right  to  remove  them  when  in  its  opinion  it 
becomes  necessary  without  subjecting  itself  to  an  action  for 
damages  for  doing  so  {Helena  &  Livingston  8,  &  B.  Co.  v. 
Northern  Pac.  By.  Co.,  ante,  p.  205,  204  Pac.  370,  yet  when, 
as  here,  such  tracks  are  installed  upon  the  property  of  another 
solely  for  the  purpose  of  serving  the  private  enterprise  of  the 
ow^ner  in  order  to  increase  its  revenues  from  that  source,  and 
are  installed  and  maintained  at  the  expense  of  the  owner  of  the 
enterprise,  and  cannot  be  used  for  any  other  purpose,  it  cannot 
be  said  as  a  matter  of  law  that  the  right  of  the  company  rests 
prima  facie  upon  any  other  rule  than  that  by  which  is  deter- 
mined the  question:  What  are  and  what  are  not  fixtures? 

Our  attention  has  not  been  called  to  any  authority  in  point 
in  this  regard,  but  upon  principle,  under  the  peculiar  circum- 
stances disclosed  by  the  complaint,  we  think  the  plaintiffs  are 
entitled  to  a  trial  on  the  merits.    Plaintiffs  cite  and  rely  with 
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confidence  on  the  case  of  St,  Louis  &  8,  F,  By,  Co,  v.  Beadle, 
6  Kan.  App.  922,  50  Pac.  988.  It  is  not  in  point,  however, 
because  in  that  case  the  plaintiff  based  her  right  to  recover 
upon  the  fact  that  she  was  a  iona  fide  purchaser  of  the  land 
upon  which  the  tracks  had  been  constructed. 

As  to  the  second  cause  of  action,  no  particular  discussion  is 
necessary.  If  the  facts  as  disclosed  by  the  evidence  upon  the 
trial  justify  the  conclusion  that  the  rails,  etc.,  were  the  prop- 
erty of  the  plaintiffs,  it  follows  as  of  course  that  plaintiffs  are 
entitled  to  recover  their  value. 

The  judgment  is  reversed,  and  the  cause  remanded  tto  the 
district  court,  with  directions  to  set  aside  the  judgment  and 
overrule  the  demurrers. 

Reversed  and  remanded. 

AssocuTE  Justices  Coopeb,  HollovtaiY  and  Galen  concur. 


STETTHEIMER  et  al.,  Respondents,  v.  CITY  OP  BUTTE 

BT  AL.,  Appellants. 

(No.  4,646.) 
(Submitted  February  2,  1922.    Decided  February  20,  1922.) 

[204   Pac.   1039.] 

Cities  and  Towns — Special  Improvements — Property  Adapted 
for  More  Than  One  Use  —  Measure  of  Benefits  —  Burden  of 
Proof. 

Cities  and   Towns — Special   Improvements — When    Owner   not    Liable    for 
Cost. 

1.  Unless  property  can  be  benefited  by  a  special  improvement  it 
cannot  be  made  to  bear  any  part  of  the  cost. 

Same — ^Liability  for  Cost  of  Improvement — ^When  Finding  of  Council 
Conclusive. 

2.  With  the  determination  of  a  city  council  that  a  local  improvement 
results  in  special  benefit  to  a  given  piece  of  property,  as  evidenced 
by  its  order  for  the  construction  of  the  improvement  at  the  expense 
of  the  owners  of  abutting  property,  courts  wiU  not  interfere,  except 
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upon  the  ground  of  fraud  or  such  manifest  abuse  of  'discretion  as 
amounts  to  arbitrary  action. 

Same — Property  Restricted  to   Particular  Use — Measure  of  Benefits. 

3.  If  property  charged  with  the  cost  of  a  special  improvement  is 
restricted  to  a  particular  use  and  cannot  be  applied  to  any  other,  the 
measure  of  benefits  which  the  improvement  will  confer  is  its  increased 
value  for  the  special  use  to  which  it  is  restricted. 

Same — Property  Adapted  to  More  Than  One  Use — Liability  for  Cost  of 
Improvement. 

4.  Where  property  receives  benefits  from  a  special  improvement  for 
any  use  to  which  it  is  reasonably  adapted,  other  than  the  one  to 
which  it  is  then  put,  it  may  be  made  to  bear  its  share  of  its  cost. 

Same — Use    for   Which   Property   Adapted — Burden   of   Proof. 

5.  Heldf  under  the  above  rule  (par.  4)  that  where  it  was  conceded 
by  defendant  city  that  the  property  of  plaintiffs,  consisting  of  a  por- 
tion of  a  mining  claim,  had  always  been  held  for  mining  purposes 
and  that  its  value  for  such  purposes  would  not  be  enhanced  by  the 
installation  of  a  special  improvement,  plaintiffs  were  nevertheless 
liable  for  their  proportionate  share  of  the  cost  in  the  absence  of  a 
showing  by  them  that  the  property  was  not  reasonably  adapted  for 
any  other  use,  such  as  for  business  and  residential  uses. 

Appeal  from  District  Court,  Silver  Bow  County;  Edunn  M. 
Lamb,  Judge. 

Action  by  Joseph  C.  Stettheimer  and  others  against  the  City 
of  Butte  and  another  to  restrain  the  collection  of  an  assess- 
ment for  street  improvements.  Judgment  for  plaintiffs  and 
defendants  appeal.  Reversed  and  remanded,  with  directions  to 
dismiss  the  complaint. 

Mr.  B.  L.  Clinton,  Mr,  E,  D.  Elderkin  and  Mr.  C.  F.  Jutt- 
ner,  for  Appellants,  submitted  a  brief,  and  Mr.  /.  0.  Davies 
and  Mr.  M.  J.  Cavanaugh  submitted  a  brief  in  reply  to  that  of 
Respondents;  Mr.  Davies  argued  the  cause  orally. 

We  contend  that  the  city  council  in  creating  an  improvement, 
which  consisted  of  opening  streets,  laying  sidewalks  and  curbs, 
contiguous  to  this  property,  declared  conclusively  that  the 
abutting  property  within  the  district  was  benefited  thereby  to 
the  extent  of  its  proportionate  cost  of  improvement,  and  with 
this  legislative  declaration  of  the  council  the  courts  have  no 
jurisdiction  to  interfere,  with  but  occasional  exceptions  in- 
volving fraudulent  or  arbitrary  action,  of  which  there  is  no 
complaint  here.     {McMillan  v.  Butte,  30  Mont.  220,  224,  76 


62  Mont.]     Stetthmmeb  bt  al.  v.  City  op  Butte.  299 

[62  Mont.  297.] 

Fac.  203 ;  Duncan  v.  Ramish,  142  Cal.  686,  76  Pac.  661 ;  CU^ 
cago  dk  A,  Ey.  Co,  v.  Joliet,  153  111.  649,  39  N.  E.  1077; 
Chicago  &  N.  W.  By.  Co.  v.  Elmhiirst,  165  111.  148,  46  N.  E. 
437;  Prior  v.  Buehler  etc.  Construction  Co.,  170  Mo.  439, 
71  S.  W.  205.)  Benefit  is  presumed  to  inure  not. to  present 
use,  but  to  the  property  itself  affecting  its  value.  {Louisville 
&  N.  W.  Ry.  Co.  V.  Barber  Asphalt  Pav.  Co.,  197  U.  S.  430, 
49  L.  Ed.  819,  25  Sup.  Ct.  Rep.  466  [see,  also,  Rose's  U.  S. 
Notes] ;  Village  of  River  Forest  v.  Chicago  etc.  R.  Co.,  197 
111.  344,  64  N.  E.  364;  New  York  &  N.  H.  Ry.  Co.  v.  New 
Haven,  42  Conn.  279,  19  Am.  Rep.  534.) 

**When  the  law  authorizes  a  special  assessment  on  lands, 
without  providing  any  exception  because  of  the  use  to  which 
land  is  put,  it  is  beyond  the  province  of  the  court  to  create  such 
an  exception.''  {Butters  v.  City  of  Oakland  (Cal.  App.),  200 
Pac.  354;  Des  Moines  City  Ry.  Co.  v.  Des  Moines  (Iowa),  159 
N.  W.  450,  454;  In  re  225th  Street  {Muscoota  Street)  in  New 
York,  150  App.  Div.  223,  134  N.  Y.  Supp.  926!) 

Mr.  John  V.  Dwyer  and  Mr.  W.  I.  Lippincott,  for  Respond- 
ents, submitted  a  brief ;  Mr.  Dwyer  argued  the  cause  orally. 

In  this  case  there  is  an  attempt  to  collect  the  costs  of  im- 
provements which  add  no  value  to  the  property.  That  this 
may  not  be  done  is  elementary,  for  the  very  theory  upon 
which  such  assessment  may  be  levied,  and  the  only  basis  upon 
which  special  taxation  can  be  sustained  is  that  the  property 
which  is  to  be  subjected  to  the  assessment  will  be  enhanced  in 
value  by  such  improvements  to  the  extent  of  the  burden  im- 
posed. {City  of  Chicago  v.  Blair,  149  111.  310,  24  L.  R.  A. 
412.  36  N.  E.  829 ;  2  Cooley  on  Taxation,  3d  ed.,  p.  113 ;  City 
of  BxUte  V.  School  Dist.  No.  1,  29  Mont.  336,  74  Pac.  869.) 
In  the  ease  last  cited  it  is  said:  **This  improvement,  however, 
must  be  of  such  a  character  as  to  enhance  materially  the  value 
and  effectiveness  of  the  school  property  for  the  purpose  for 
which  it  is  held." 
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This  rule  is  recognized  in  the  case  of  City  of  KalispeU  v. 
School  Dist,  45  Mont.  221,  Ann.  Cas.  1913D,  1101,  122  Pac. 
742;  see,  also,  Northern  Pac.  Ry.  Co.  v.  City  of  Seattle,  46 
Wash.  674,  123  Am.  St.  Rep,  955,  12  L.  R.  A.  (n.  s.)  121, 
91  Pac.  244. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  city  of  Butte  caused  a  sidewalk  and  curbing  to  be  con- 
structed along  the  south  side  of  Front  Street,  and  levied  a 
special  assessment  upon  abutting  property  belonging  to  plain- 
tiflfs  to  defray  the  cost  of  the  improvements  in  front  of  that 
property.  There  was  imposed,  also,  a  nominal  charge  for  street 
sprinkling.  This  action  was  instituted  to  restrain  the  city  and 
its  treasurer  from  collecting  the  assessment,  and  after  trial 
npon  an  agreed  statement  of  facts  a  judgment  was  rendered 
and  entered  in  favor  of  plaintiffs,  and  defendants  appealed. 

It  is  conceded  that  the  proceedings  taken  by  the  city  were 
regular  in  all  respects  and  that  the  assessment  is  valid,  if  plain- 
tiffs' property  is  liable  for  the  cost  of  the  improvements.  It 
is  conceded,  further,  that  the  property  is  a  part  of  the  Frankie 
quartz  lode  mining  claim,  ''which  is  and  has  always  been 
held  exclusively  for  mining  purposes,"  and  that  the  improve- 
ments **do  not  enhance  the  value  of  the  property  for  mining 
Purposes.'' 

The  only  basis  upon  which  special  assessments  for  local  im- 
[1]  provements  are  sustained  is  that  the  particular  property 
charged  derives  a  special  benefit  substantially  commensurate 
with  the  burden  imposed  upon  it,  and  it  follows  that,  if  a 
particular  piece  of  property  cannot  be  benefited  by  an  improve- 
ment, it  cannot  be  made  to  bear  any  part  of  the  cost.  (Hamil- 
ton on  the  Law  of  Special  Assessments,  sees.  233-241.) 

Whether  the  construction  of  the  sidewalk  and  curbing  in 
[2,3]  question  results  in  special  benefit  to  plaintiffs'  property 
was  a  question  for  determination  by  the  legislative  branch  of 
the  city  government  in  the  first  instance,  and  its  order  for  the 
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construction  of  the  improvements  at  the  expense  of  the  abut- 
ting property  owners  was  a  determination  that  plaintiffs'  prop- 
erty is  specially  benefited — a  determination  with  which  the 
courts  will  not  interfere,  except  upon  the  ground  of  fraud 
or  such  manifest  abuse  of  discretion  as  amounts  to  arbitrary 
action.  The  foregoing  general  rules  are  elementary,  and  are 
recognized  by  practically  all  of  the  authorities.  If  the  prop- 
erty charged  is  restricted  to  a  particular  use,  and  cannot  be 
applied  to  any  other,  the  measure  of  benefits  which  the  im- 
provements will  confer  is  its  increased  value  for  the  special  use 
to  which  it  is  so  restricted.  This  is  the  effect  of  the  decision  in 
City  of  Butte  v.  School  Dist.  No.  1,  29  Mont.  336,  74  Pac.  869 ; 
but  the  rule  cannot  have  any  application  to  the  present  case, 
for  plaintiffs  do  not  contend  that  their  property  cannot  be  used 
for  other  than  mining  purposes.  " 

Except  as  indicated  above,  it  is  the  rule  now  recognized 
[4,5]  generally  that,  if  the  property  receives  special  benefits 
for  any  use  to  which  it  is  reasonably  adapted,  it  may  be  made 
to  bear  the  cost  of  the  improvements.  {Louisville  &  N.  B.  B. 
Co.  V.  Barber  Asphalt  Pav.  Co.,  197  U.  S.  430,  49  L.  Ed.  819, 
25  Sup.  Ct.  Rep.  466  [see,  also,  Rose's  U.  S.  Notes] ;  City 
of  Vancouver  v.  Corporation  etc.  of  Nisqually,  90  Wash.  319, 
156  Pac.  383 ;  Chicago,  B.  7.  <fe  P.  By.  Co.  v.  Centerville,  172 
Iowa,  444,  153  N.  W.  106,  154  N.  W.  596;  2  Page  &  Jones 
on  Taxation  by  Assessment,  sec.  655 ;  28  Cyc.  1129 ;  25  R.  C.  L. 
144.)  The  reason  for  this  rule  is  manifest,  and  the  present 
case  furnishes  an  apt  illustration  of  the  absurdity  to  which  a 
contrary  doctrine  might  lead.  The  record  discloses  that  the 
properties  adjacent  to  plaintiffs'  property  are  occupied  by 
buildings  devoted  to  business  and  residential  purposes,  and 
no  one  wo^ild  have  the  temerity  to  insist  that  those  properties 
may  not  be  specially  benefited  by  sidewalks  and  curbing  con- 
structed in  front  of  them.  If  this  court  should  hold  that,  be- 
cause of  its  present  use  for  mining  purposes,  plaintiffs'  prop- 
erty may  not  be  charged  with  any  part  of  the  cost  of  the  im- 
provements, and  if,  upon  the   day   the  remittitur  is  issued, 
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plaintiffs  should  abandon  the  present  nse  and  devote  their  prop- 
erty to  business  or  residential  purposes,  or  sell  it  to  others 
who  should  so  change  the  use,  then  the  property  would  benefit 
by  the  improvements,  but  at  the  city's  expense. 

Further  discussion  is  unnecessary.  We  deem  the  question 
before  us  not  open  to  serious  controversy.  Prima  facie  plain- 
tiffs' property  will  be  specially  benefited  to  the  extent  of  the 
charge  imposed  upon  it,  and  the  burden  was  upon  the  owners 
to  show,  ajs  they  have  not  shown,  that  because  of  some  special 
circumstances  their  property  will  not  be  specially  benefited,  and 
that  the  city  acted  arbitrarily  in  making  the  assessment. 

The  judgment  is  reversed  and  the  cause  remanded,  with  di- 
rections to  enter  judgment  dismissing  the  complaint. 

Reversed  with  directions. 

Mr.  Chief  Justice  Bbantly  and  Associate  Justices  Cooper 
and  Galen  concur. 


COMMERCIAL  NATIONAL  BANK  OF  GREAT  FALLS,  Re- 
spondent, V.  REICHELT,  Appellant. 

(No.  4,679.) 
(Submitted   January   30,    1922.     Decided   February   20,    1922.) 

[204  Pac.  1037.] 

Promissory  Notes — Corporations — Indorsement  by  Officer — De- 
scriptio  Personae — Rule  Inapplicable  Under  Negotiable  In- 
struments Law — Evidence — Harmless  Error. 

Promissory   Notes   to   Corporation — ^What   Facts   Admitted. 

1.  By  making  a  promissory  note  to  a  corporation,  the  maker  admits 
the  payee^s  corporate  existence  and  its  capacity  to  indorse.  (Rev. 
Codes   1921,  sec.   8467.) 

Same — Signature  of  Party  may  be  Made  by  Agent. 

2.  Under  section  8426,  Revised  Codes  of  1921,  the  signature  of  any 
party  to  a  negotiable  instrument  may  be  made  by  a  duly  authorized 
agent. 
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Same — Indorsement    by    President   of    Corporation — Descriptio   Personae — 
Rule   Ina|<p]icable   Under   Negotiable   Instruments   Law. 

3.  Held,  under  section  8427,  Revised  Codes  of  1921  that  the  indorse- 
ment, "J.  H.  Irwin,  Presdt.  Great  Northern  Surety  Co.,"  on  a  note 
made  payable  to  the  company  was  its  indorsement  and  not  that  of 
the  individual  signer,  the  contention  that  the  words  following  the 
name  were  merely  descriptio  personae  and  did  not  indicate  the  char- 
acter in  which  he  acted  not  being  maintainable  under  the  Negotiable 
Instruments   Law. 

Same — Facts   Established   by   Law  —  Evidence  —  Admissibility  —  Harmless 
Error. 

4.  Evidence  of  the  facts  that  the  president  of  a  corporation  signed 
a  promissory  note  in  its  behalf,  that  the  consideration  for  its  transfer 
passed  to,  and  that  the  indorsee  dealt  with,  it  and  not  with  the  in- 
dividual signer,  was  inmiaterial  but  its  admission  harmless,  since  it 
established  as  facts  that  which  the  indorsement  itself  established  as 
a  matter  of  law. 

Appeals  from  District  Court,  Cascade  Counts/;  H.  H.  Eming, 
Judge. 

Action  by  the  Commercial  National  Bank  of  Great  Palls 
against  Edward  Reiehelt.  Judgment  for  plaintiff  and  defend- 
ant appeals  from  it  and  an  order  denying  him  a  new  trial. 
Affirmed. 

Messrs.  Stranahan,  Totvner  <&  Clark,  for  Appellant,*,  sub- 
mitted a  brief;  Mr.  W.  8.  Towner  argued  the  cause  orally. 

The  note  was  indorsed  on  the  back  thereof,  **J.  H.  Irwin, 
Presdt.  Great  Northern  Surety  Co.,  Great  Falls,  Mont."  This, 
we  contend,  was  a  sufficient  irregularity  to  put  the  bank  on 
notice,  and  therefore  the  bank  could  not  become  a  holder  in 
due  course.  The  words  quoted  cannot  be  considered  otherwise 
than  as  '^descriptio  personas.^^  In  many  instances  an  in- 
dorsement of  this  character  has  been  construed  to  make  the 
indorser  personally  liable  on  the  note.  {Rand  etc.  v.  Hale,  3 
W.  Va.  495,  100  Am.  Dec.  761;  Pentz  v.  Stanton,  10  Wend. 
(N.  Y.)  271,  25  Am.  Dec.  558;  Western  Wheeled  Scraper  Co. 
V.  McMUlen,  71  Neb.  686,  99  N.  W.  512;  Lumley  v.  Kinsella 
Glass  Co.,  85  111.  App.  412;  First  Nat.  Bank  v.  Kelgord, 
91  Neb.  178,  135  N.  W.  548;  3  R.  C.  L.  1093.) 
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Messrs,  Peters  &  Smith,  for  Respondent,  submitted  a  brief; 
Mr.  Julius  C,  Peters  argued  the  cause  orally. 

The  indorsement  negatives  personal  liability.  {Oerber  v. 
Stuart,  1  Mont.  172;  Kmppenberg  v.  Oreenwood  Min.  etc.  Co.^ 
39  Mont.  11,  101  Pac.  159 ;  Folk  v.  Moehs,  127  U.  S.  597,  32 
L.  Ed.  266,  8  Sup.  Ct.  Rep.  1319  [see,  also,  Rose's  U.  S. 
Notes] ;  Oavazza  v.  Plumvmer,  53  Wash.  14,  42  L.  R.  A.  (n.  s.) 
1,  101  Pac.  370.) 

The  authority  of  the  president  of  the  company  to  make  the 
indorsement  is  presumed.  {McOowan  Commercial  Co.  v.  Mid- 
land Coal  (&  L.  Co.,  41  Mtont.  211,  108  Pac.  655;  Jones  v. 
Stoddart,  8  Idaho,  210,  67  Pac.  650;  3  R.  C.  L.  1029,  1091; 
Jones  on  Evidence,  sec.  65;  8  C.  J.  521.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  upon  a  promissory  note 
executed  and  delivered  by  the  defendant  to  the  Great  Northern 
Surety  Company  of  Great  Falls,  and  indorsed  and  delivered 
to  pAintiflf  before  maturity  for  a  valuable  consideration.  Tho 
indorsement  is  in  the  following  form:  **J.  H.  Irwin,  Presdt. 
Great  Northern  Surety  Co.,  Great  Falls,  Mont."  It  is  con- 
ceded that  the  indorsement  was  made  by  Irwin,  that  he  was 
president  of  the  surety  company,  that  he  had  authority  to  in- 
dorse the  note  for  the  company,  and  that  plaintiff  is  a  holder 
in  due  course,  if  the  note  bears  the  indorsement  of  the  com- 
pany, the  holder  at  the  time  the  transfer  was  made. 

It  is  the  contention  of  the  defendant  that,  if  Irwin  intended 
to  act  in  his  representative  capacity  in  making  the  indorse- 
ment, he  failed  of  his  purpose;  that  he  bound  himself  per- 
sonally, and  did  not  bind  his  principal;  that  the  added  words, 
''Presdt.  Great  Northern  Surety  Co.,  Great  Falls,  Mont.,"  are 
merely  descriptio  personae;  that  the  special  defenses  pleaded 
are  therefore  available;  and  that  the  district  court  erred  in 
permitting  Irwin  to  testify  that  he  intended  to  bind  the  com- 


62  Mont.]     Commercial  Nat.  Bank  v.  Reichelt.  305 

[62  Mont.  302.] 

pany,  and  not  himself,  and  that  the  consideration  for  the  trans- 
fer passed  to  the  company,  and  not  to  himself. 

The  single  question  presented  is:  Docs  the  note  bear  the 
indorsement  of  the  Great  Northern  Surety  Company?  The 
trial  court  answered  in  the  affirmative,  and  found  the  issues  for 
the  plaintiff.  Defendant  has  appealed  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial. 

By  making  this  note,  the  defendant  admitted  the  existence 
[1,2]  of  the  Great  Northern  Surety  Company  and  its  ca- 
pacity to  indorse.  (Sec.  60,  N.  I.  L. ;  sec.  5908,  Rev.  Codes 
1907;  sec.  8467,  Rev.  Codes  1921.)  The  signature  of  any  party 
to  a  negotiable  instrument  may  be  made  by  a  duly  authorized 
agent  (sec.  19,  N.  I.  L. ;  sec.  5867,  Rev.  Codes  1907 ;  sec.  8426, 
Rev.  Codes  1921),  and  it  is  axiomatic  that  a  corporation  can 
act  only  through  an  agent. 

Prior  to  the  enactment  of  the  Negotiable  Instruments  Law 
[3]  the  authorities  upon  this  subject  were  in  hopeless  con- 
fusion. Probably  the  majority  of  the  courts  would  have  an- 
swered the  question  here  propounded  in  the  negative,  solely 
upon  the  theory  that  the  added  words  are  merely  descriptive 
of  Dr.  Irwin,  and  do  not  indicate  the  character  or  capacity 
in  which  he  acted.  The  rule  that  an  appendix  to  the  signature 
of  a  person  is  descriptio  persoiiae  had  its  origin  at  a  time 
when  a  man  had  but  a  single  name,  and  it  was  necessary  to 
individualize  by  employing  some  term  to  designate  his  occupa- 
tion or  rank,  as,  for  instance,  John,  the  miller,  to  distinguish 
him  from  John,  the  smith;  but  with  a  zeal  worthy  of  a  better 
cause  the  courts  continued  to  invoke  the  rule  when  the  reason 
for  it  had  ceased,  and  when  it  was  idle  for  John  Miller  to 
describe  himself,  in  order  that  his  signature  might  be  distin- 
guished from  the  signature  of  John  Smith. 

Typical  of  the  decided  cases  invoking  the  rule  just  adverted 
to  is  Burbank  v.  Posey,  7  Bush  (Ky.),  373.  The  instrument 
there  involved  was  signed,  **D.  R.  Burbank,  Pres't  of  the 
Henderson  Coal  Co.,''  and  it  was  held  to  impose  individual  lia- 
bility, and  not  to  bind  the  company.     In  Reeve  v.  Bank,  54 

62  Mont. — 20 
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N.  J.  L.  208,  133  Am.  St.  Rep.  675,  16  L.  R.  A.  143,  23  Atl. 
853,  the  note  in  question  was  signed,  **  Warrick  Glass  Works, 
J.  Price  Warrick,  Prest.,"  and  it  was  held  to  be  the  obligation 
of  the  Warrick  Glass  Works;  but  the  court  said  that  if  the 
note  had  been  signed  **J.  Price  Warrick,  President  of  the 
Warrick  Glass  Works,"  it  would  have  been  prima  facie  the 
individual  obligation  of  J.  Price  Warrick. 

Other  courts,  with  a  higher  regard  for  general  commercial 
usage,  would  have  held  the  indorsement  now  under  considers^ 
tion  to  bind  the  company,  and  not  Dr.  Irwin.  In  Slawson  v. 
Loring,  5  Allen  (Mass.),  340,  81  Am.  Dec.  750,  there  was 
involved  a  draft  at  the  top  of  which  were  printed  these  words, 
"Office  of  Portage  Lake  Manufacturing  Company,''  and  the 
draft  itself  was  signed,  '*I.  R.  Jackson,  Agt."  It  was  held  to 
be  the  obligation  of  the  company,  and  in  disposing  of  the  ques- 
tion the  court,  through  Chief  Justice  Bigelow,  said:  "No  one 
can  doubt  that  on  bills  thus  drawn  the  agent  fully  discloses 
his  principal,  and  that  the  drawer  could  not  be  personally 
chargeable  thereon." 

In  Hitchcock  v.  Btichanan,  105  U.  S.  416,  26  L.  Ed.  1078, 
the  draft  in  question  had  printed  upon  the  top  of  it  the  fol- 
lowing: "Office  of  Belleville  Nail  Mill.  Co." — and  was  signed: 
"Wm.  C.  Buchanan,  Pres't.  James  C.  Waugh,  Sec'y.''  This 
was  held  to  be  the  obligation  of  the  company  and  not  of  the 
individual  signers. 

Still  another  group  of  courts  held  that  in  a  signature  of  this 
character  there  is  an  ambiguity,  and  accordingly  admitted  evi- 
dence  to  show  the  intention  of  the  agent,  and  this  rule  was 
adopted  by  the  early  territorial  court  of  Montana  {Oerher  v. 
SUiart,  1  Mont.  172),  and  applied  in  Knippenherg  v.  Oreen- 
wood  M,  &  M.,  Co.,  39  Mont.  11,  101  Pac.  159. 

After  reviewing  the  decisions  to  a  much  greater  extent  than 
is  here  attempted,  Mechem  in  his  work  on  Agency  (section 
443),  says:  "To  extract  general  principles  from  these  cases 
whose  conflict  is  so  great  as  to  amount,  in  the  language  of  a 
recent  case,  almost  to  anarchy,  is  manifestly  difficult." 
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"With  this  state  of  the  law  in  mind,  it  is  fair  to  presume 
that  it  was  the  purpose  of  the  promoters  of  the  Negotiable  In- 
struments Law  in  drafting  it,  and  likewise  the  purpose  of  the 
respective  legislative  assemblies  in  enacting  it,  to  secure  uni- 
formity in  the  text,  and,  through  that  medium,  uniformity  in 
the  construction  by  the  courts,  to  the  end  that  bills  and  notes — 
the  currency  of  commerce — ^might  pass  through  the  channels 
of  trade  unembarrassed  by  any  conflict  of  laws. 

Upon  the  immediate  subject  under  review,  the  Act  speaks 
in  no  uncertain  terms.  Section  20  N.  I.  L.  (sec.  5868,  Rev. 
Codes  1907;  sec.  8427,  Rev.  Codes,  1921)  provides:  ** Where  the 
instrument  contains  or  a  person  adds  to  his  signature  words  in- 
dicating that  he  signs  for  or  on  behalf  of  a  principal,  or  in 
a  representative  capacity,  he  is  not  liable  on  the  instrument  if 
he  was  duly  authorized;  but  the  mere  addition  of  words  de- 
scribing him  as  an  agent,  or  as  filling  a  representative  charac- 
ter, without  disclosing  his  principal,  does  not  exempt  him  from 
personal  liability." 

Applying  that  rule  to  the  instrument  before  us,  there  does 
not  appear  to  be  room  for  a  difference  of  opinion  upon  the 
question  presented.  The  note  is  payable  to  the  Great  Northern 
Surety  Company,  and  Dr.  Irwin  added  to  his  own  signature 
words  indicating  that  he  signed  for  and  on  behalf  of  the  com- 
pany. The  indorsement  is  prima  facie  the  indorsement  of 
the  surety  company  and,  in  the  absence  of  any  evidence  to  the 
contrary,  conclusive  of  plaintiff's  right  to  recover.  To  adhere 
to  the  ancient  dogma  that  the  added  words  are  merely  de- 
scriptio  personae  defeats  the  manifest  purpose  of  the  law  and 
renders  the  last  clause  of  section  20  above  superfluous,  if  not 
meaningless.  The  addition  of  this  clause  was  rendered  neces- 
sary, for  the  rule  of  undisclosed  principal  has  never  applied 
to  negotiable  instruments,  and  cannot  be  applied  to  them  with- 
out impairing  their  value  for  the  purpose  of  circulation. 

In  most  of  the  cases  decided  since  the  Negotiable  Instruments 
Law  became  effective,  the  courts  have  given  to  this  section  the 
construction  indicated.  In  Jump  v.  Sparling,  218  Mass.  324, 
105  N.  E.  878,  the  note  involved  was  signed:  *'J.  H.  Sparling, 
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Treas.  Stratton  Engine  Co.  David  F.  Bums,  Pres.  Stratton 
Engine  Co." — and  it  was  held  that  these  signatures  bound 
the  engine  company  and  not  the  individual  signers.  To  the 
same  effect  is  Adams  v.  Suig,  234  Mass.  584,  125  N.  E.  857. 
In  Bank  v.  Ariss,  68  Wash.  448,  123  Pac.  593,  the  draft  in 
question  was  signed,  "C.  J.  Hicks,  Agent,  Ariss,  Campbell  & 
Gault,''  and  it  was  held  to  be  the  obligation  of  the  firm  and 
not  the  obligation  of  the  agent  who  attached  the  signature.  In 
Bank  v.  Jacobs,  85  W.  Va.  653,  102  S.  E.  491,  the  note  in 
question  was  signed,  "Winnie  M.  Jacobs,  Exec,  of  Geo.  M. 
Jacobs,  deceased,"  and  it  was  held  to  bind  the  estate  and  not 
the  individual.  Other  cases  might  be  cited,  but  these  suffice 
to  indicate  the  general  trend  of  judicial  decisions  since  the 
Act  became  effective.  (Brannan  on  the  Negotiable  Instruments 
Law,  p.  70.)  It  is  true  that  in  a  few  states  where  the  Act  has 
been  adopted  the  courts  refuse  to  recognize  that  any  change 
has  been  effected.  They  seek  only  for  an  ancient  precedent, 
and,  having  found  it,  follow  it  blindly,  content  to  rely  upon 
a  legal  fiction  though  false  in  fact. 

Evidence  was  admitted  upon  the  trial  of  this  cause  to  show 
[4]  that  Dr.  Irwin  indorsed  the  note  for  and  on  behalf  of  the 
surety  company  and  did  not  intend  to  bind  himself;  that  the 
consideration  for  the  transfer  passed  to  the  company,  and  that 
plaintiff  dealt  with  the  company,  and  not  with  Irwin  in  his 
individual  capacity.  We  think  the  evidence  was  immaterial, 
but  it  could  not  work  to  the  prejudice  of  the  defendant,  as  its 
only  effect  was  to  establish  as  a  fact  that  which  the  indorse- 
ment itself  established  as  a  matter  of  law.  If  plaintiff  sought 
to  hold  Dr.  Irwin  as  an  accommodation  or  irregular  indorser, 
a  different  question  would  be  presented,  but  upon  this  record, 
the  right  of  plaintiff  to  recover  against  the  maker  cannot  be 
questioned. 

The  judgment  and  order  are  aflBrmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Cooper 
and  Galen  concur. 
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MOORE  ET  AL.,  Respondents,  v.  CRITTENDEN,  Sheriff,  et 

AL.,  Appellants. 

(No.   4,634.) 
(Submitted  January  31,  1922.    Decided  February  20,   1922.) 

[204  Pac.  1035.] 

Conversion  —  Chattel  Mortgages  —  Complaint  —  Description  of 
Property — Trial — Directed  Verdict. 

Trial— Directed   Verdict— Motion   by  Both  Parties— Effect. 

1.  Where  both  parties  to  an  action  move  for  a  directed  verdict  and 
the  unsuccessful  one  does  not  request  the  court  to  submit  any  issue 
to  the  jury,  he  cannot  complain  on  appeal  that  the  right  of  trial  by 
jury  was  denied  him. 

Same — Directed   Verdict — When    Proper. 

2.  Under  section  9364,  Revised  Codes  of  1921,  where  upon  the  trial 
of  an  issue  by  a  jury  only  questions  of  law  are  presented,  the  court 
may  direct  the  jury  to  render  a  verdict  in  favor  of  the  party  en- 
titled thereto. 

Conversion — Title  of  Plaintiff — Complaint — Sufficiency. 

3.  In  an  action  fo^  conversion  plaintiff  need  not  set  forth  in  his 
complaint  the  precise  nature  of  his  title,  general  averments  of  owner- 
ship and  right  to  possession  being  sufficient  to  authorize  the  intro- 
duction of  evidence  to   show  the  source  or  character  of  his  title. 

Same — Chattel  Mortgaged  Property — Action  Against  Third  Party — ^When 
Maintainable. 

4.  Under  a  chattel  mortgage  which  gives  the  mortgagee  the  right  to 
immediate  possession  upon  condition  broken,  he  may  maintain  an 
action  for  conversion  against  a  third  party  who  takes  the  property 
from  the  mortgagor  after  default  in  the  conditions  of  the  mortgage. 

Same — Chattel  Mortgage — Description   of  Property — Sufficiency. 

5.  A  description  of  personal  property  in  a  mortgage  from  which 
the  mortgagee  can  say  with  reasonable  certainty  what  property  is 
subject  to  his  lien  is  sufficient  as  between  the  parties  to  it  as  well  as 
against  a  trespasser. 

Same — Chattel   Mortgage — Error   in  Description   of   Property — ^When   Im- 
material. 

6.  Where  an  engine  was  described  in  a  chattel  mortgage  as  a  "one 
22-horsepower  Avery  engine.  No.  2266,"  situated  in  a  certain  county 
and  being  the  only  piece  of  property  of  the  kind  owned  by  the 
mortgagors,  the  description  was  sufficient  even  though  the  serial  num- 
ber of  the  engine  was  4459,  it  appearing  that  the  number  2266  was 
the  part  number  of  the  door  frame  and  erroneously  assumed  to  be 
the  number  of  the  engine  itself. 


4.    Rights  of  the  holder  of  mortgage  of  chattels  after  condition  broken, 
see  note  in  96  Am.  St.  Bep.  682. 
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Chattel    Mortgage  —  Defective    Description  —  When    Available    to    Defeat 
Rights  of  Mortgagee. 

7.  It  is  only  where  the  rights  of  inno«ent  third  parties  have  inter- 
vened   that    a    defective    description    in    a    chattel    mortgage    can    be- 
availed   of  to   defeat  the  rights  of  the  mortgagee. 

Same — Filing  Imparts   Notice  to  Whom. 

8.  The  provision  of  section  8278,  Revised  Codes  of  1921,  for  the 
filing  of  chattel  mortgages  is  intended  to  impart  notice  only  to  credi- 
tors of  the  mortgagor  and  subsequent  purchasers  and  encumbrancers 
in  good   faith   for  value. 

Same — Faulty   Description — Rule. 

9.  The  rule  that  in  the  construction  of  instruments  a  false  descrip- 
tion does  not  necessarily  vitiate  applies  to  the  construction  of  chattel 
mortgages. 

Appeal  from  District  Court,  Broadwater  Cov/nti^;  John  A, 
Matthews,  Judge. 

Action  by  J.  E.  Moore  and  another  against  H.  C.  Crittenden, 
Sheriff,  and  others.  Judgment  for  plaintiffs  and  defendants 
appeal.    Affirmed. 

Messrs,  Day  &  MapeSj  Mr,  F,  T,  Hookes  and  Mr,  C,  E, 
Pew,  for  Appellants,  submitted  a  brief;  Mr.  Pew  argued  the 
cause  orally. 

Mr,  Warren  W,  Ooodman,  for  Respondents,  submitted  a 
brief  and  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  instituted  by  the  plaintiffs  against  the 
sheriff  of  Broadwater  county  and  the  surety  on  his  official 
bond  to  recover  damages  for  the  conversion  of  mortgaged 
personal  property. 

It  is  alleged  that  on  August  22,  1916,  F.  E.  Russell  and 
Mrs.  Clover  M.  Russell  were  indebted  to  plaintiffs  in  the  sum 
of  $2,800,  evidenced  by  four  promissory  notes  due,  respectively, 
December  1,  1916,  June  1,  1917,  December  1,  1917,  and  Jan- 
uary 1,  1918,  with  interest;  that,  to  secure  the  payment  of 
this  indebtedness,  the  makers  of  the  notes  executed  and  de- 
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livered  to  plaintiffs  a  chattel  mortgage  upon  one  22-horsepower 
Avery  engine,  one  36-60  Avery  separator,  with  feeder,  blower, 
sacker,  and  belts,  and  one  Avery  steel  water-tank;  that  the 
mortgage  was  filed  for  record  in  the  office  of  the  clerk  and 
recorder  of  Broadwater  county;  that  plaintiffs  are  the  owners 
and  holdei's  of  the  notes;  and  that  no  part  of  the  indebtedness 
has  been  paid,  except  the  sum  of  $150,  paid  on  February  7, 
1917.  Reference,  is  made  in  the  complaint  to  the  terms  of  the 
mortgage  which  conferred  upon  the  mortgagees  the  right  to 
take  possession  of  the  mortgaged  property  upon  default  in  the 
payment  of  the  notes  or  whenever  they  should  consider  the 
possession  of  the  property  essential  to  the  security  of  their 
debt.  It  is  alleged  further  that  on  October  4,  1917,  and  while 
plaintiffs  were  the  owners  and  holders  of  the  chattel  mortgage 
and  the  notes  secured  thereby,  the  sheriff  wrongfully  seized  and 
sold  the  engine  without  paying,  tendering,  or  depositing  the 
amount  due  upon  the  indebtedness.  The  value  of  the  engine 
and  the  amount  of  plaintiffs'  damages  are  set  forth,  followed 
by  a  prayer  for  relief. 

The  answer  admits  the  execution,  delivery  and  filing  of  the 
chattel  mortgage  and  denies  all  the  other  allegations  of  the 
complaint.  By  way  of  justification,  the  defendants  allege  that 
at  the  time  the  engine  was  seized  by  the  sheriff  it  was  the 
property  of  W.  E.  Russell,  and  that  it  was  sold  under  execu- 
tion issued  in  an  action  wherein  J.  P.  McCarthy  was  plaintiff 
and  W.  E.  Russell  was  defendant.  Issues  were  joined  by  re- 
ply and  the  cause  brought  to  trial  before  the  court  sitting  with 
a  jury.  At  the  conclusion  of  the  testimony  each  party  moved 
for  a  directed  verdict.  Plaintiffs'  motion  was  granted,  de- 
fendants' motion  overruled,  a  verdict  returned,  and  judgment 
entered.    From  that  judgment  defendants  appealed. 

1.  When  defendants'  motion  for  a  directed  verdict  was  de- 
[1,2]  nied,  they  did  not  request  the  court  to  submit  any 
issues  to  the  jury  and  cannot  now  be  heard  to  say  that  the 
right  to  a  trial  by  jury  was  denied  them.  {Fifty  Associates 
Co.  V.  Quigley,  56  Mont.  348,  185  Pac.  155 ;  Bank  of  Commerce 
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V.  United  States  F.  dk  O.  Co,,  58  Mont.  236,  194  Pac.  158.) 
Section  9364,  Revised  Codes  of  1921  (sec.  6761,  Rev.  Codes 
1907),  provides:  ** "Where,  npon  the  trial  of  an  issue  by  a 
jury,  the  case  presents  only  questions  of  law,  the  judge  may 
direct  the  jury  to  render  a  verdict  in  favor  of  the  party  en- 
titled thereto."  This  section  does  not  state  any  new  or  strange 
doctrine.  The  rule  announced  is  recognized  by  the  authorities 
everywhere,  even  in  the  absence  of  statute.  (26  R.  C.  L.  1067 ; 
38  Cyc.  1563;  Abbott's  Civil  Jury  Trials,  499;  2  Thompson  on 
Trials,  2d  ed.,  sees.  2245,  2247.)  The  decision  in  each  of  the 
cases  cited  above  is  in  entire  harmony  with  the  rule  of  the 
statute  and  is  so  recognized  by  the  overwhelming  weight  of 
authority. 

In  St.  Paul  Machinery  Mfg.  Co,  v.  Bruce,  54  Mont.  549, 
172  Pac.  330,  a  motion  for  a  directed  verdict  was  made  by 
plaintiff  and  granted  by  the  court.  After  that  ruling  had 
been  made,  defendant  Edwards  moved  for  a  directed  verdict  in 
his  favor.  The  latter  motion  was  without  any  effect  whatever 
and  was  disregarded  by  this  court  in  framing  its  opinion;  but, 
independently  of  this  consideration,  the  question  now  before 
us  was  not  presented  or  determined,  and  the  decision  in  that 
case  cannot  be  held  to  be  authority  conflicting  with  the  deci- 
sions in  the  later  cases  above. 

2.  It  is  contended  that  the  complaint  is  insufficient  in  that 
[3,4]  it  does  not  state  that  the  mortgagors  were  the  owners 
of  the  property  at  the  time  the  mortgage  was  executed.  Coun- 
sel for  defendants  raise  this  question,  but  do  not  argue  it  or 
present  any  authorities  in  support  of  their  contention,  and 
we  have  been  unable  to  find  any.  It  is  the  rule  that  in  an 
action  for  conversion  the  plaintiflf  is  not  required  to  notify  the 
defendant  of  the  precise  nature  of  his  (plaintiff's)  title,  and 
that  general  averments  of  ownership  and  right  to  possession 
authorize  the  introduction  of  evidence  to  show  the  source  or 
character  of  plaintiff's  title.  (21  Ency.  of  PI.  &  Pr.  1063, 1115 ; 
Reynolds  v.  Fitzpatrick,  40  Mont.  593,  107  Pac.  902.)  It  is 
true  that  plaintiffs  must  have  had  a  general  or  special  prop- 


62  Mont.]      Moore  bt  al.  v.  Crittenden  bt  al.  313 

[62  Mont.  309.] 

erty  in  the  chattel  at  the  time  of  conversion  and  actual  pos- 
session or  right  to  the  immediate  possession  {Olass  v.  Basin 
&  Bay  State  M.  Co,,  31  Mont.  21,  77  Pac.  302) ;  but,  under 
a  mortgage  which  gives  to  the  mortgagee  the  right  to  immediate 
possession  upon  condition  broken,  such  mortgagee  may  main- 
tain an  action  against  a  third  party  who  takes  the  property 
from  the  mortgagor  after  default  in  the  conditions  of  the 
mortgage.  (Reynolds  v.  Fitzpatrick,  23  Mont.  52,  57  Pac. 
452.)  The  complaint  herein  meets  the  requirements  of  the 
rule  announced  in  Harrington  v.  Stroniberg-Mullins  Co.,  29 
Mont.  157,  74  Pac.  413,  and  is  suflScient.  {First  Nat,  Bank  v. 
Montana  Emporium  Co.,  59  Mont.  584,  197  Pac.  994.)  The 
evidence  is  uncontradicted  that  the  mortgagors  were  the  owners 
of  the  property  at  the  time  the  mortgage  was  given. 

3.  Finally,  it  is  urged  that  the  description  of  the  engine  in 
[6,6]  the  chattel  mortgage  is  so  far  erroneous  as  to  defeat 
the  plaintiffs'  right  to  recover.  The  engine  is  described  as  one 
22-horsepower  Avery  engine.  No.  2266,  situated  in  Broadwater 
county  and  being  all  of  the  property  of  the  kind  described 
owned  by  the  mortgagors.  Upon  the  trial  it  developed  that  the 
serial  number  of  the  engine  is  4459,  and  that  the  number  2266 
is  the  part  number  of  the  door  frame  of  the  engine,  errone- 
ously assumed  by  the  parties  to  the  mortgage  to  be  the  number 
of  the  engine  itself.  The  evidence  is  uncontradicted  that  at 
the  time  of  conversion  F.  E.  Russell  and  Mrs.  Clover  M.  Rus- 
sell were  the  owners  of  the  engine,  subject  to  the  lien  of  the 
plaintiffs'  mortgage,  and  that  W.  E.  Russell  never  owned  or 
had  any  interest  in  it.  It  follows  that,  when  the  sheriff 
seized  and  sold  it  as  the  property  of  W.  E.  Russell,  he  was 
a  naked  trespasser. 

As  between  the  parties  to  the  mortgage,  a  description  of 
[7-9]  the  property  is  sufficient  if  it  so  identifies  the  chattels 
that  the  mortgagee  may  say,  with  a  reasonable  degree  of  cer- 
tainty, what  property  is  subject  to  his  lien.  (11  C.  J.  456; 
O'Brien  v.  Miller  (C.  C),  117  Fed.  1000;  Longerbeam  v. 
Huston,  20  S.  D.  254,  105  N.  W.  743.)     The  fact  that  the 
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engine  in  question  is  described  in  the  chattel  mortgage  as  sit 
nated  in  Broadwater  couDty  and  as  being  the  only  piece  of 
property  of  the  kind  owned  by  the  mortgagors  is  material  in 
determining  the  suflSciency  of  the  description.  (11  C.  J.  461.) 
Furthermore,  there  were  marks  upon  the  engine  other  than 
those  mentioned  in  the  mortgage,  so  that  the  mortgagee,  Moore, 
experienced  no  difficulty  in  identifying  the  chattel  sold  by  the 
sheriff  as  the  engine  described  in  the  mortgage,  and  any  de- 
scription sufficient  as  between  the  parties  to  the  mortgage  is 
sufficient  as  against  a  trespasser.  (Jones  on  Chattel  Mortgages, 
5th  ed.,  sec.  53;  Wilson  v.  Rustad,  7  N.  D.  330,  &6  Am.  St. 
Rep.  649,  75  N.  W.  260.)  It  is  only  where  the  rights  of  inno- 
cent third  parties  have  intervened  that  a  defective  description 
can  be  availed  of  to  defeat  the  rights  of  the  mortgagee.  {Bank 
V.  Stewart,  75  Neb.  717,  106  N.  W.  969.)  Our  statute  which 
provides  for  filing  chattel  mortgages  is  intended  to  impart 
notice  only  to  creditors  of  the  mortgagor  and  subsequent  pur- 
chasers and  encumbrancers  in  good  faith  for  value.  {Rairden 
V.  Hedrick,  46  Mont.  510,  129  Pac.  498;  Isbell  v.  Slette,  52 
Mont.  156,  155  Pac.  503.)  It  is  an  elementary  rule  in  the  con- 
struction of  instruments  that  a  false  description  does  not  neces- 
sarily vitiate,  ''Falsa  demonstratio  non  nocet"  {Metcalf  v. 
Prescott,  10  Mont.  283,  25  Pac.  1037),  and  this  rule  applies 
to  the  construction  of  chattel  mortgages  (Jones  on  Chattel 
Mortgages,  sec.  61;  Hammon  on  Chattel  Mortgages,  sec.  21). 
The  number  2266  may  be  eliminated  from  the  description,  and 
the  mortgage  is  still  valid  as  against  these  defendants.  The 
evidence  establishes  beyond  question  that  plaintiffs  are  entitled 
to  prevail,  and  that  the  defendants  have  not  any  defense  upon 
the  merits. 

The  judgment  is  affirmed. 

'Affirmed. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Cooper 
and  Galen  concur. 
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SCHWARTZ,   Appellant,   v.    GREAT   NORTHERN   RAIL- 

WAY  CO.,  Respondent. 

(No.  4,597.) 
(Submitted  January   9,   1922.     Decided  February  20,   1922.) 

[205  Pac.  219.] 

Bailroads — Transportation  of  Livestock — Negligence — Damages 
— Erroneous  Instruction — When  Harmless. 

Bailroads  —  Livestock  —  Injury  in   Transit  —  Measure  of  Damages — Erro- 
neous Instruction. 

1.  In  an  action  for  damages  to  a  livestock  shipment  in  transit, 
an  instruction  that  the  loss  sustained  by  plaintiff  should  be  computed 
on  the  basis  of  the  value  of  the  stock  at  the  time  and  place  of  ship- 
ment was  erroneous,  the  clause  of  the  shipping  contract  upon  which 
it  was  grounded  being  void  under  the  Cummins  Amendment  to  the 
Interstate  Commerce  Act. 

Same  —  Measure   of   Damages  —  Erroneous    Instruction  —  When    Harmless 
Error. 

2.  An  erroneous  instruction  on  the  measure  of  damages  recoverable 
by  plaintiff  was  harmless  where  the  verdict  on  the  main  issue,  to- 
wit,  negligence  on  the  part  of  defendant  carrier,  was  in  favor  of 
defendant. 

Appeal  from  District  Court,  Chouteau  County;  John  W. 
Tattan,  Judge. 

Action  by  P.  H.  Schwartz  against  the  Great  Northern  Rail- 
way Company.  Judgment  for  defendant  and,  from  an  order 
denying  a  new  trial,  plaintiflP  appeals.    Order  affirmed. 

Mr.  John  P.  Devaney  and  Mr.  Theodore  W.  Thomson,  of 
the  Bar  of  Minneapolis,  Minnesota,  and  Messrs.  Stranalian, 
Toumer  dk  Clark,  for  Appellant,  submitted  a  brief;  Mr.  W.  W, 
Patterson,  of  Counsel,  argued  the  cause  orally. 

Mr.  I.  Parker  Veazey,  Jr.,  Mr.  W.  L.  Clift  and  Mr.  R.  H. 
Glover,  for  Respondent,  submitted  a  brief;  Mr.  Clift  and  Mr. 
Olover  argued  the  cause  orally. 

An  erroneous  instruction  in  reference  to  damages  does  not 
warrant  the  setting   aside  of  a  judgment  on  the  merits   in 
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favor  of  defendant.  {Pulliam  v.  Schimpf,  109  Ala.  179,  19 
South.  428;  Wilhelm  v.  Donegan,  143  Cal.  50,  76  Pac.  713; 
Zimmerman  v.  Denver  Consolidated  Tramway  Co.,  18  Colo. 
App.  480,  72  Pac.  607 ;  Conant  v.  Jones,  120  Ga.  568,  48  S.  E. 
234;  ViscJier  v.  Northwesiem  Elevated  R.  Co.,  256  111.  572, 
100  N.  E.  270;  Western  Brass  Mfg.  Co.  v.  Haynes  Avto.  Co., 
61  Ind.  App.  524,  112  N.  E.  108;  Halley  v.  Tichenor,  120 
Iowa,  164,  94  N.  W.  472 ;  Todd  v.  Boston  Elevated  B.  Co.,  208 
Mass.  505,  Ann.  Cas.  1912A,  1005,  94  N.  E.  683;  Ltvesey  v. 
Helbig,  87  N.  J.  L.  303,  94  Atl.  47;  Lautner  v.  Kann,  184 
Pa.  St.  334,  39  Atl.  55;  Widmcn  v.  Gay,  104  Wis.  277,  80 
N.  W.  450.) 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  damages  alleged  to  have  been 
caused  by  the  defendant's  negligence  in  failing  to  furnish 
suitable  accommodations  for  care,  feeding  and  watering  of 
three  cars  of  sheep,  and  in  failing  to  exercise  due  care  in  the 
operation  of  the  trains  carrying  them  from  the  station  of  Big 
Sandy,  Montana,  to  Chicago.  The  cause  was  submitted  to  the 
jury,  upon  conflicting  evidence  as  to  negligence.  They  re- 
turned a  verdict  in  defendant's  favor.  Plaintiff  appeals  from 
an  order  denying  a  new  trial. 

In  the  court  below  plaintiff  based  his  damages  on  the  value 
of  the  sheep  at  destination.  He  now  complains  that  the  court 
erred  in  limiting  his  recovery  to  nominal  damages  only.  Upon 
the  trial  he  proved  what  the  dead  sheep  would  have  been 
worth  at  Chicago  alive  and  in  a  normal  condition,  and  what 
the  live  sheep  would  have  been  worth  there  had  the  defendant 
performed  its  duty  as  a  common  carrier.  He  offered  no  proof 
of  the  value  of  the  sheep  at  the  time  and  place  of  shipment. 

Upon  the  question  of  negligence,  the  court,  without  excep- 
tion, gave  the  following  instruction:  **  (9)  The  burden  of  proof 
is  upon  the  plaintiff  to  establish  the  allegations  of  his  com- 
plaint with  reference  to  delay  and  improper  handling  on  the 
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part  of  the  defendant,  by  a  preponderance  or  greater  weight 
of  the  evidence,  and  if  you  find  that  plaintiff  has  failed  to  sus- 
tain such  burden  of  proof  and  has  failed  to  prove  the  allega- 
tions of  his  complaint  and  establish  his  causes  of  action  against 
the  defendant,  your  verdict  must  be  for  the  defendant." 

The  court  then  told  the  jury  that  the  loss  or  damage  sus- 
tained by  the  plaintiff  must  be  computed  on  the  basis  of  the 
value  of  the  sheep  at  the  time  and  place  of  shipment;  that 
he  could  not  recover  a  greater  sum  than  would  represent  their 
value  at  the  time  and  place  of  shipment,  and  for  the  sheep 
which  did  not  die  no  greater  sum  than  the  difference  between 
their  value  at  destination  without  having  been  subjected  to 
delay  or  rough  handling;  and  that,  if  they  found  that  plain- 
tiff had  suffered  loss  due  to  defendant's  negligence,  they  could 
allow  him  only  nominal  damages — '*a  small  amount  to  de- 
termine a  right." 

The  only  objections  interposed  to  the  instructions  were  that, 
upon  the  question  of  damages,  they  were  ambiguous,  unintel- 
[1]  ligible  and  uncertain,  and  seemed  to  tell  the  jury  that  the 
provision  in  the  shipping  contract  was  void,  yet  that  it  was 
legal  notwithstanding  its  limitation  of  value,  whereas  it  was 
unjust,  unconscionable,  and  void  under  the  Cummins  Amend-  . 
ment  to  the  Interstate  Commerce  Act  (U.  S.  Comp.  Stats.,  sees. 
8592,  8604a).  He  did  not,  as  he  does  now,  challenge  the  in- 
struction fixing  the  standard  for  the  measurement  of  the 
damages  upon  the  ground  now  urged.  He  does  not  now 
complain  of  the  instruction  defining  negligence,  but  does  claim 
that  the  provisions  in  the  shipping  contract  confining  the  esti- 
mate of  damages  to  the  value  of  the  sheep  at  the  point  of 
shipment  were  void,  and  that  the  court's  instruction  that  it 
was  valid,  and  was  so  argued  by  counsel  to  the  jury,  consti- 
tuted error  hurtful  to  his  cause.  He  relies  upon  McCauU-Dins- 
more  Co.  v.  Chicago  etc.  By,  Co.  (D.  C),  252  Fed.  664  (af- 
firmed in  253  U.  S.  97,  64  L.  Ed.  801,  40  Sup.  Ct.  Rep.  594). 
There  this  identical  provision  was  held  to  be  void  as  prevent- 
ing a  recovery  for  the  full  actual  loss.     Counsel  for  defend- 


318         Schwartz  v.  Great  Northern  Ry.  Co.     [Dec.  T.  '21 

[62  Mont.  315.] 

[2]  ant  admit  the  fault  in  the  charge  upon  'damages,  but 
insist  that  it  did  not  harm  the  plaintiff  because  the  jury  found 
that  the  defendant  was  free  from  negligence  before  they  ever 
reached  the  question  of  amount  at  all.  The  general  rule  un- 
doubtedly is  that  an  erroneous  instruction  upon  the  question 
of  damages  is  not  prejudicial  where  the  verdict  upon  the  main 
issue — that  of  negligence  in  this  instance — is  unfavorable  to 
the  plaintiff.  {Martin  &  Woolwine  v.  Chicago  etc,  Ry.  Co., 
7  Okl.  452,  54  Pac.  696,  and  the  numerous  cases  cited  by  Mr. 
Justice  Frick  in  his  dissenting  opinion  in  Burbridge  v.  Utah 
L,  <fe  r.  Co.  (Utah),  196  Pac.  556.) 

Under  the  charge  as  given,  the  jury  could  have  returned  a 
verdict  for  the  plaintiff  had  he  sustained  his  charges  of  negli- 
gence by  a  preponderance  of  the  evidence.  Instead,  they  found 
for  the  defendant  upon  the  conflicting  evidence.  Had  their 
findings  been  in  plaintiff's  favor,  the  erroneous  instruction 
would  have  placed  a  limitation  upon  the  amount  of  his  recov- 
ery and  the  error  would  then  have  been  too-  palpable  to 
question.  Having  failed  to  prove  that  the  defendant  did  not 
fulfill  his  duty  as  a  common  carrier,  and  having  failed  to 
satisfy  them  that  he  had  established  his  right  to  recover 
**a  small  amount  to  determine  a  right,"  they  returned  a  ver- 
dict accordingly.  In  reaching  this  conclusion,  we  must  pre- 
sume that  the  jury  fairly  considered  and  applied  to  the 
evidence  all  of- the  court's  instructions,  and,  believing  that 
the  plaintiff  was  not  entitled  to  a  verdict,  selected  one  of  the 
two  alternatives  left  to  them  and  found  in  favor  of  the 
defendant.  This  court  must  not  presume  that  the  jury  did 
not  follow  the  instructions,  apply  them  to  the  evidence,  and 
find  according  to  its  preponderance. 

The  order  appealed  from  is  aflBrmed. 

'Affirmed. 

Mr.  Chief  Justice  Brantly  and  Assocute  Justices  Hollo- 
way  and  Galen  concur. 
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HAMILTON,  Appellant,  v.  CRANE,  Eespondent. 

(No.   4,654.) 
(Submitted   January  30,   1922.     Decided   Febru&ry   20,   1922.) 

[205  Pac.  205.] 

Landlord  and  Tenant — When  Tenant  not  Liable  for  Rent  Ow- 
ing by  Sublessee — Tenancy — Presumptions. 

Landlord  and  Tenant — ^When  Tenant  not  Liable  for  Rent  Owing  by  Sub- 
lessee. 

1.  Where  a  landlord  had  informed  his  tenant  that  he  desired  posses- 
sion of  the  premises  on  a  certain  date  and  the  latter  made  arrange- 
ments accordingly,  paying  a  subtenant  who  held  under  a  lease  from 
him  $100  for  a  cancellation  of  his  lease,  but  subsequently  at  the  re- 
quest of  the  landlord  asked  the  subtenant  to  remain,  and  who  did 
remain,  the  tenant  himself  quitting  the  premises,  he  was  not  liable  to 
plaintiff  landlord  for  rent  which  the  subtenant  did  not  pay. 

Same — Presumption   of   Tenancy   Arises,   When. 

2.  In  order  to  establish  the  relationship  of  landlord  and  tenant,  it 
is  not  necessary  that  all  the  details  of  the  lease  be  settled,  the  pre- 
sumption of  tenancy  arising  where  the  entry  and  occupancy  are  with 
the  permission  of  the  owner. 

Appeals  from  District  Court,  Cascade  County;  H.  H.  Swing, 
Judge. 

Action  by  L.  H.  Hamilton  against  J.  A.  Crane.  From 
judgment  for  defendant  and  an  order  overruling  his  motion 
for  new  trial,  plaintiff  appeals.    AflSrmed. 

Cause  submitted  on  briefs  of  Counsel. 

Messrs.  Peters  &  Smith,  for  Appellant. 

Messrs.  Speer  cfe  Lohrhe,  for  Respondent. 

Mr.  JUSTICE  REYNOLDS  delivered  the  opinion  of  the 
court. 

Plaintiff  brought  this  action  to  recover  from  defendant,  as 
his  tenant,  rent  alleged  to  be  due  on  a  garage  building  in 
Great  .Palls.    The  action  was  tried  before  the  court  sitting  with 
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a  jury,  and  both  special  and  general  verdicts  were  rendered 
in  favor  of  defendant.  Judgment  was  entered  in  accordance 
with  the  verdicts.  Motion  for  new  trial  was  made  and  over- 
ruled. Plaintiff  lias  appealed  from  the  judgment  and  from  the 
order  overruling  the  motion. 

A  written  term  lease  covering  the  premises  had  been  pre- 
[1]  pared,  but  was  never  signed.  The  action  was  com- 
menced upon  the  theory  that  the  written  lease  was  in  effect, 
but  by  a  stipulation  of  the  parties  the  complaint  was  amended, 
and  it  was  agreed  that  defendant  occupied  the  premises  as 
tenant  from  month  to  month,  and  that  the  only  question  in- 
volved in  the  case  was  whether  or  not  the  premises  were 
occupied  by  defendant  for  the  period  of  one  month  from 
August  15,  1918,  to  September  15,  1918,  the  period  for  which 
the  rent  is  claimed.  The  defendant  previously  occupied  the 
building  by  himself  and  three  subtenants,  severally  named 
K.  R.  Smith,  Edward  McGivern  and  Equity  Co-operative  Com- 
pany. There  is  no  question  but  that  defendant  himself  vacated 
the  premises  on  or  before  August  15,  but  it  is  the  contention 
of  plaintiff  that  the  premises  were  occupied  by  defendant's 
subtenants  above  named,  and  that  therefore  the  occupancy 
was,  in  law,  the  occupancy  of  defendant,  and  that  by  reason 
thereof  defendant  is  liable  to  plaintiff  for  the  rent  for  that 
month.  The  jury  rendered  a  general  verdict  in  favor  of 
defendant,  and  also  four  special  verdicts  in  favor  of  defendant, 
finding,  in  effect,  that  plaintiff  notified  defendant  to  vacate 
the  premises  on  or  before  September  1,  1918;  that  defendant 
notified  plaintiff  at  least  thirty  days  prior  to  the  fifteenth 
day  of  August,  1918,  that  he  would  terminate  his  lease  and 
vacate  the  premises  on  August  15,  1918;  that  plaintiff  au- 
thorized defendant  tp  request  the  subtenants  to  remain  after 
the  15th  of  August,  1918;  and  that  defendant  did  request  the 
said  subtenants  so  to  remain  in  the  building  after  the  15th  of 
August,  1918,  as  the  tenants  of  plaintiff. 

The  only  question  involved  in  this  appeal  is  whether  or  not 
the  evidence  is  sufficient  to  support  the  findings  of  the  jury. 
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There  is  a  conflict  in  the  evidence  as  between  the  plaintiff  and 
the  defendant,  but  in  order  to  determine  this  question  it  is 
necessary  for  us  to  examine  only  the  evidence  received  in  be- 
half of  defendant.  From  this  evidence  it  appears  that  in 
June,  1918,  plaintiff  told  defendant  that  he  had  sold  the 
building,  and  that  he  must  have  possession  before  September 
1.  Defendant  then  proceeded  to  make  arrangements  for  a  new 
•  location,  and  upon  or  about  the  15th  of  July,  1918,  notified 
plaintiff  that  he  would  vacate  the  premises  by  August  15. 
Defendant  thereupon  arranged  with  his  subtenants  to  remove 
from  the  premises  by  that  date.  Assuming  that  the  written 
lease  above  mentioned  would  be  executed,  defendant  had  given 
to  his  subtenant.  Smith,  a  written  lease  until  December,  1918; 
so,  in  order  to  secure  vacation  of  the  premises  by  Smith  by 
August  15  in  accordance  with  his  plans,  defendant  paid  to 
Smith  $100,  for  a  cancellation  of  his  lease.  About  the  Ist  of 
August  plaintiff  called  upon  defendant  and  told  him  that 
the  sale  had  failed  of  consummation,  and  wanted  to  know 
whether  or  not  the  defendant  could  not  remain  in  the  building, 
but  defendant  advised  him  that  he  had  made  other  arrange- 
ments whereby  it  would  be  impossible  for  him  to  do  so.  Plain- 
tiff the^  requested  defendant  to  see  the  subtenants,  and  request 
them  to  stay,  and  defendant  replied  that  he  would  and  send 
them  to  him.  Defendant  thereupon  spoke  to  each  of  the  sub- 
tenants about  the  matter,  and  asked  them  to  remain  and  to 
make  their  arrangements  with  Mr.  Hamilton,  and  each  said  he 
would  see  plaintiff.  Defendant  did  not  know  at  the  time  that 
he  vacated  the  premises  whether  or  not  any  such  arrangements 
had  been  made. 

From  the  foregoing  evidence  it  appears  that  defendant  had 
made  complete  arrangements  for  ♦  the  vacation  of  the  entire 
building  by  August  15,  but  that  at  the  request  of  plaintiff 
he  asked  the  subtenants  mentioned  to  remain  after  that  date. 
While  it  does  appear  that  these  subtenants  did  not  enter  into 
any  arrangements  directly  with  plaintiff  for  their  several 
occupancies  of  the  premises,  nevertheless  it  is  clear  that  under 
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and  upon  his  express  request,  and  not  by  virtue  of  the  several 
[2]  leases  with  the  defendant.  In  order  to  establish  the  re- 
lationship of  landlord  and  tenant,  it  is  not  necessary  that 
all  the  details  of  the  lease  be  settled,  but  "a  presumption  of 
a  tenancy  arises  where  an  entry  and  occupancy  is  with  the 
permission  of  the  owner."  (24  Cyc.  882.)  We  think  that  the 
evidence  was  sufiScient  to  sustain  the  findings  of  the  jury. 

The  judgment  and  order  overruling'  the  motion  for  new 
trial  are  afSrmed. 

Affirmed. 

Mb.  Chiep  JusTicfE  Brantly  and  Assocute  Justices  Coopeb, 
HoLLOWAY  and  Qalen  coneur. 


WRIGHT,  Appellant,  v.  BOWLUS  et  al.,  Respondents. 

(No.   4,506.) 
(Submitted  January   7,   1922.     Decided   February  20,   1922.) 

[205  Pae.  210.] 

Beal  Estate  Brokers — Commissions — Abandonment  of  Contract 
of  Purchase — Promissory  Notes — Failure  of  Consideration. 

Beal  Estate  Brokers — When  not  Entitled   to  Commissions. 

1.  As  a  genera]  rule,  a  real  estate  broker  is  not  entitled  to  commis- 
sions until  he  has  accomplished  the  object  of  his  employment,  no 
matter  how  meritorious  his  services  may  have  been,  unless  the  con- 
tract provides  otherwise. 

Same — Sale  Price  **Net"  to  Owner — Definition. 

2.  Where  a  'broker  agrees  to  sell  lands  at  a  certain  sum  "net"  to 
the  owner,  the  broker  is  not  entitled  to  any  commissions  unless  the 
amount  received  by  the  owner  exceeds  the  specified  net  price,  "net" 
meaning  that  which  remains  after  deducting  all  charges  and  outlay. 

Same — Commissions — Abandonment   of   Contract   of   Purchase — Promissory 
Notes — Failure   of    Consideration. 

3.  A  broker  was  employed  to  sell  lands  at  a  given  price  per  acre 
net  to  the  owner,  the  broker  being  allowed  to  retain  half  of  the  down 

■  ■     T — —^ _ 

2.     Nature   of   contract   by   which   owner  agrees  to   pay  another   all 
over  specified  sum  for  procuring  a  9ale,  see  note  in  35  Ii.  B.  A.  (m.  8.) 
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payment  as  part  of  his  commissions  and  the  owner  making  a  condi- 
tional note  for  the  balance,  payable  when  the  remainder  of  the 
purchase  price  should  be  paid.  No  further  payments  were  made  by 
the  purchaser^  his  contract  of  purchase  being  abandoned  by  him. 
Held,  that;  the  owner  not  having  received  anything  in  excess  of  the 
net  price  fixed  by  the  contract,  the  broker  could  not  enforce  payment 
of  the  note. 

Appeals  from  District  Cowrt,  Fergus  County;  Boy  E,  Ayers, 
Judge. 

Action  by  Edmund  Wright  against  Mrs.  Hattie  A.  Bowlus 
and  another.  From  judgment  for  defendants  and  an  order 
denying  new  trial,  plaintiff  appeals.     Afiirmed. 

Messrs.  Ckeadle  (Sk  Cheadle,  for  Appellant,  submitted  a  brief; 
Mr.  E.  K.  Cheadle  argued  the  cause  orally. 

Messrs.  Blackford  &  Huntoon,  for  Eespondents,  submitted 
a  brief;  Mr.  J.  C.  Huntoon  argued  the  cause  orally. 

Counsel  contends  that  no  testimony  could  be  given  in  regard 
to  the  conditions  attaching  to  the  delivery  of  the  promissory 
note  for  the  reason  that  it  tends  to  vary  the  terms  of  the  writ- 
ten instrument.  However,  it  has  been  held  that  it  is  per- 
missible to  show  conditions  attaching  to  the  giving  of  a  promis- 
sory note  for  the  purpose  of  disclosing  the  intention  in 
delivering  it,  and  that  while  there  might  be  a  physical  delivery 
of  the  paper  itself,  it  would  not  become  a  valid  obligation 
until  the  performance  of  the  condition  under  which  it  was 
delivered,  and  a  failure  of  that  condition  to  be  performed 
rendered  the  note  void  and  of  no  effect  and  no  action  could 
be  maintained.  {Benton  v.  Martin,  52  N.  Y.  570;  Burke  v. 
Dulaney,  153  U.  S.  228,  38  L.  Ed.  698,  14  Sup.  Ct.  Rep.  816 
[see,  also,  Rose's  U.  S.  Notes]  ;  Biggins  v.  Bidgway,  153  N.  Y. 
130,  47  N.  E.  32;  McCormick  Harvesting  Mach.  Co.  v.  Faulk- 
ner, 7  S.  D.  363,  58  Am.  St.  Rep.  839,  64  N.  W.  163;  Ware 
V.  Allen,  128  U.  S.  590,  32  L.  Ed.  563,  9  Sup.  Ct.  Rep.  174 
[see,  also,  Rose's  U.  S.  Notes]  ;  Smifh  v.  Mussetter,  58  Minn. 
159,  59  N.  W.  995;  Westman  v.  Krumweide,  30  Minn.  313, 
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15  N.  W.  255 ;  Mendenhall  v.  Vlrich,  94  Minn.  100,  101  N.  W. 
1057;  Oakland  Cemetery  Assn.  v.  Lakins,  126  Iowa,  121,  101 
N.  W.  778.) 

The  word  '*net"  to  the  seller  has  been  in  many  cases  con- 
strued to  mean  that  the  commission  is  to  be  paid  out  of  the 
amount  received  through  the  agent  only  in  case  the  full  amount 
of  the  purchase  price  is  paid  and  no  right  to  any  commission 
arises  until  that  has  been  done.  {Wolverton  v.  Tutile,  51 
Or.  501,  94  Pac.-961;  Munrae  v.  Taylor,  191  Mass.  483,  78 
N.  E.  106 ;  Burnett  v.  Potts,  236  111.  499,  86  N.  E.  258 ;  Ford 
V.  Brown,  120  Cal.  551,  52  Pac.  817;  Beatty  v.  Russell,  41 
Neb.  321,  59  N.  W.  919.) 

ME.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

This  is  an  action  on  a  promissory  note,  dated  August  23, 
1913,  for  $900,  executed  by  the  defendants,  payable  to  the 
plaintiff  on  or  before  March  15,  1914,  with  interest  at  six 
per  cent  per  annum  and  reasonable  attorney's  fees.  Across 
the  face  of  the  note  in  red  ink  the  following  appears:  '*Not 
transferable.  Commission  note  on  sale  to  Taylor  Butter. '*  By 
answer  filed  the  defendants  admitted  the  execution  of  the 
note,  but  alleged  that  it  was  given  as  evidence  of  the  balance 
of  commissions  agreed  to  be  paid  the  Wright  Land  &  Invest- 
ment Company,  a  corporation,  on  the  sale  of  certain  real  estate, 
upon  conditions  which  were  never  performed,  evinced  by  the 
indorsement  across  the  face  of  the  note,  made  before  its  de- 
livery, and  therefore  that  the  note  is  not  binding  or  enforce- 
able. 

Upon  issue  joined,  the  case  was  tried  by  the  court,  a  jury 
being  expressly  waived  by  stipulation,  and  resulted  in  find- 
ings and  judgment  in  favor  of  the  defendants.  The  plaintiff 
has  appealed  from  the  judgment  and  the  order  overruling  his 
motion  for  a  new  trial. 

Although  several  errors  are  assigned,  but  one  question  is 
presented  by  them,  namely:  Is  the  note  in  suit  enforceable  as 
against  the  defendants  t 
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ITxecutioii  of  the  note  having  been  admitted  by  defendants' 
answer,  the  court  at  once  properly  put  the  defendants  upon 
their  defense.  From  the  evidence  it  appears  that  the  defend- 
ant Hattie  A.  Bowlus  was  the  owner  of  about  1,000  acres  of 
ranch  property  in  Fergus  county,  a  portion  of  which  was 
improved.  In  August,  1913,  C.  George  Bowlus,  as  the  agent 
of  his  wife,  Hattie  A.  Bowlus,  listed  this  land  for  sale  with 
the  Wright  Land  &  Investment  Company  (hereinafter  referred 
to  as  the  company)  to  net  Mrs.  Bowlus  $38  per  acre,  the  com- 
pany to  receive  as  its  commission  any  additional  amount  for 
which  the  land  was  sold.  Subsequently,  on  August  25,  1913, 
the  company  addressed  a  letter  to  the  defendant  C.  Qeorge 
Bowlus  at  Scribner,  Nebraska,  wherein  it  is  stated:  **We  have 
just  made  a  deal  •  •  •  for  the  sale  of  the  south  280  acres 
of  your  land.  •  •  •  The  price  we  are  getting  for  this 
land  is  $40  an  acre.  We  are  taking  $1,000  in  cash  on 
the  signing  up  of  the  papers  and  the  balance  of  the  purchase 
price  is  to  be  paid  in  cash  on  the  first  day  of  March,  1914, 
with  interest  at  six  per  cent  from  date.  Of  the  $1,000  cash 
payment  we  mentioned,  we  must  have  $500  and  a  conditional 
note  for  the  balance  of  our  commission,  when  the  next  pay- 
ment is  made  on  the  1st  of  March  next.  •  •  •  We  have  a 
conditional  deposit  on  this  proposition  pendi9g  a  ratification 
by  you  and  if  this  plan  is  satisfactory,  we  will  make  up  the 
papers  as  soon  as  you  wire,  and  we  have  your  O.K.  and  send 
them  on  to  you  for  signature,  together  with  the  $500  pay- 
ment." To  this  letter  the  defendant  C.  George  Bowlus  made 
reply  by  telegram  dated  August  28,  1913,  reading  in  part 
as  follows:  **Your  letter  confirming  salp  two  hundred  eighty 
acres  received  and  same  accepted.  Owner  changes  price  on 
balance  of  farm  to  forty  dollars  per  acre  net  to  her."  And 
on  the  same  date  as  the  telegram  the  defendant  C.  George 
Bowlus  wrote  a  letter  from  Scribner,  Nebraska,  to  the  com- 
pany reading  in  part  as  follows:  *'As  I  wrote  you  some  time 
ago,  Mrs.  Bowlus  said  she  would  not  sign  deed  less  than  $38 
per  acre — and  she  rather  upbraided  me  for  cutting  the  price 
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in  my  last  letter — ^but  she  will  sign  the  papers  closing  on  this 
tract  of  280  acres.  As  for  the  balance  of  the  farm,  720  acres, 
she  wants  $40  net  to  her.  This  will  be  well  worth  $40,  too, 
as  it  carries  with  it  all  the  buildings  and  a  telephone  line 
that  cost  $250,  and  more  of  the  land  in  proportion  to  the 
whole  is  broke  out  and  farmed.  You  should  have  no  trouble  in 
getting  this  price  net  to  her  for  the  balance  and  I  trust  you 
may  be  able  to  move  it  soon  at  these  figures.  Send  on  the 
papers  for  signatures  and  draft  for  $500.  We  will  sign 
conditional  note  to  you  for  the  balance  of  Com.  due  you 
on  this  sale.  I  am  expecting  to  leave  for  Alberta  before  long 
via  Montana,  and  hope  to  see  you  and  also  Mr.  Boyer,  tenant, 
and  arrange  matters  in  regard  to  possession  of  the  bal.  of  the 
farm  if  prospective  purchaser  desires  possession." 

Following  this  exchange  of  communications,  the  defendant 
C.  George  Bowlus  went  to  Lewistown,  Montana,  and  on  the 
afternoon  of  September  11,  1913,  met  the  plaintiff,  Edmund 
Wright,  at  his  office  in  Lewistown.  A  form  of  contract  for  the 
sale  of  the  280  acres  of  land  had  been  prepared  by  the  com- 
pany, dated  August  23,  1913,  which  was  already  executed  by 
the  prospective  purchaser,  Taylor  Butter.  The  defendant  C. 
George  Bowlus  then  signed  it  (September  11,  1913),  and  it 
was  then  forwarded  to  Scribner,  Nebraska,  for  the  signature 
of  Mrs.  Bowlus,  who  later  executed  and  returned  it  to  the 
company.  At  the  time  Mr.  Bowlus  signed  the  contract,  Mr. 
Butter  was  not  present,  and  Mr.  Bowlus  never  saw  him.  The 
note  in  suit  had  been  prepared  and  dated  August  23,  1913, 
and,  after  making  the  red  ink  indorsement  across  the  face 
thereof,  was,  on  September  11,  1913,  executed  by  C.  George 
Bowlus  for  himself  and  his  wife  jointly,  and  delivered  to  the 
plaintiff. 

At  that  time  the  company  delivered  to  C.  George  Bowlus 
a  draft  for  $500,  payable  to  Hattie  A.  Bowlus,  and  took  a 
receipt  from  C.  George  Bowlus  for  $500  on  account  of  com- 
mission to  be  paid  the  company  on  the  sale,  the  aggregate 
of  these  two  amounts,  $1,000,  representing  the  entire  amount 
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of  the  initial  payment  made  by  the  purchaser  of  the  land, 
Taylor  Rutter,  although  from  the  record  it  appears  that,  in 
order  to  consummate  the  transaction,  the  company  had  received 
from  the  purchaser  but  $50  down  in  cash  and  his  promissory 
note  for  $950. 

In  explaining  the  reason  why  the  note  was  executed  to  the 
plaintiff  rather  than  to  the  company,  the  plaintiff  testified: 
"This  note  upon  which  this  action  is  brought,  while  reading 
to  me  personally,  is  in  behalf  of  the  Wright  Land  &  Invest- 
ment Company,  which  is  owned  by  myself.  It  represented  the 
balance  of  the  commission  due  to  the  Wright  Land  &  Invest- 
ment Company,  but  was  taken  in  my  name."  It  appears  that 
the  defendants  performed  their  part  of  the  contract  of  sale 
of  the  land  in  all  particulars,  but  that  the  purchaser,  Taylor 
Butter,  defaulted,  abandoned  the  land  and  the  contract,  and 
that  the  only  portion  of  the  purchase  price  agreed  to  be  paid 
ever  made  by  Rutter  was  the  initial  payment  for  which  he  was 
credited  with  $1,000  at  the  time  of  the  execution  of  the  con- 
tract to  purchase.  It  appears  that  the  promissory  note  taken 
and  accepted  by  the  company  at  the  time  of  entering  into  the 
contract  with  Rutter  for  the  sum  of  $950,  and  which,  as  be- 
tween the  company  and  the  defendants,  was  treated  as  cash, 
was,  after  considerable  delay,  effort  and  diflBculties,  collected 
by  the  company.  The  contract  between  the  company  and  the 
defendants  as  shown  by  the  correspondence,  is  plain,  and  oral 
evidence  admitted  without  objection  merely  amplified  defend- 
ants' contention. 

Irrespective  of  the  effect  of  the  indorsement  on  the  note,  it 
is  plain  from  the  listing  of  the  property  for  sale  and  subse- 
quent correspondence  amounting  to  a  brokerage  contract,  that 
Hattie  A.  Bowlus  was  to  have  through  the  company  $35  per 
acre  net  for  this  land,  and,  as  the  sale  was  never  consummated 
by  payment  made  to  the  company,  there  is  no  obligation  on 
Mrs.  Bowlus'  part  to  pay  the  balance  of  the  commission  repre- 
sented by  the  note  in  suit. 
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As  a  general  nile  a  broker  is  not  entitled  to  compensation 
[1,2]  until  he  has  performed  the  undertaking  assumed  by 
him;  and,  in  the  absence  of  any  contrary  provision  in  his 
contract,  it  matters  not  how  great  have  been  his  efforts  nor 
how  meritorious  his  services;  if  he  is  unsuccessful  in  accom- 
plishing the  object  of  his  employment,  he  is  not  entitled  to 
compensation.  (9  C.  J.  588.)  And  obviously,  where  a  broker's 
commissions  are  expressly  conditioned  upon  the  consummation 
of  contract  to  be  negotiated,  it  must  be  performed  by  the 
parties  thereto  to  warrant  the  broker  in  recovering  his  re- 
muneration. (4  R.  C.  L.  311.)  The  word  ''net''  to  the 
owner  in  such  contract  means  that  the  broker's  commission 
is  to  be  paid  out  of  the  amount  received  through  him  only 
upon  payment  of  the  full  amount  of  the  purchase  price.  The 
vendee  must  carry  out  his  contract  to  purchase  as  to  payment, 
and  the  overplus  above  the  '*net"  to  the  owner  is  the  broker's 
commission.  **  Where  one  states  to  a  broker  that  he  will  sell 
land  for  a  certain  sum  *net'  to  him,  the  broker  on  procuring 
a  purchaser  is  entitled  to  no  commission  unless  the  sum  re- 
ceived exceeds  the  specified  net  price;  the  word  *net'  meaning 
that  which  remains  after  deducting  all  charges  and  outlay." 
( Wolvertan  v.  Tuitle,  51  Or.  501,  94  Pac.  961 ;  see,  also,  Floral 
Creamery  Co,  v.  Dillon,  83  Conn.  65,  75  Atl.  82;  Munroe  v. 
Taylor,  191  Mass.  483,  78  N.  E.  106;  Burnett  v.  Potts,  236 
111.  499,  86  N.  E.  258;  Ford  v.  Brown,  120  Cal.  551,  52  Pac. 
817;  Beatty  v.  Emsell,  41  Neb.  321,  59  N.  W.  919.) 

As  applied  to  the  case  before  us,  the  use  of  the  word  "net" 
[3]  in  the  brokerage  agreement  meant  that  the  broker  would 
be  entitled  to  anything  received  on  sale  of  the  lands  in  excess 
of  the  sum  named  as  '*net"  to  the  owner,  and,  nothing  having 
been  received  by  the  broker  in  excess  of  such  **net"  amount 
due  the  owner,  the  broker  is  not  entitled  to  commissions,  even 
though,  at  the  time  of  the  execution  of  the  brokerage  contract, 
or  shortly  thereafter,  the  commissions  to  be  paid  were  repre- 
sented by  a  promissory  note  of  character  such  as  that  given  in 
the  case  before  us.    It  seems  plain  that,  if  nothing  is  received 
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under  such  a  contract  in  excess  of  the  '*net"  sale  price,  the 
broker  can  make  no  valid  claim  for  commission.  The  note  sued 
upon  represents  the  amount  that  was  to  be  paid  by  Rutter  in 
excess  of  the  rtet  amount  of  thirty-five  dollars  per  acre  due 
the  owner;  and  it  is  clear  that  it  was  not  to  be  due  or  col- 
lectible until  final  payment  for  the  land  made  by  the  pur- 
chaser. The  giving  of  the  promissory  note  does  not  change  the 
rule  as  between  the  parties.  On  its  face,  it  appears  to  be  a 
commission  note,  and  not  transferable.  It  gave  to  neither 
the  company  nor  the  plaintiff  any  greater  rights  than  were 
possessed  under  the  brokerage  contract.  Both  were  part  of 
the  same  transaction,  the  obligation  of  the  note  depending  upon 
performance  of  the  contract  for  the  sale  of  the  land,  and  they 
must  be  considered  and  construed  together.  The  company, 
in  advising  the  defendants  of  the  fact  that  the  sale  had  been 
made,  and  asking  to  have  the  listing  terms  of  sale  varied  so 
that,  as  to  the  tract  of  land  in  question,  Mrs.  Bowlus  would 
receive  thirty -five  dollars  per  acre  net,  instead  of  thirty-eight 
dollars  per  acre  net,  and  the  company  allowed  and  paid  on 
account  one-half  of  the  $1,000  paid  down,  and  be  given  a 
'* conditional  note"  for  the  payment  of  the  balance  of  its  com- 
missions *'when  the  next  payment  is  made  on  the  1st  of  March 
next''  (afterwards  on  September  11,  1913,  the  date  of  the  exe- 
cution of  the  note  changed  to  March  15th),  and  acceptance 
thereof  by  defendants,  made  plain  the  terms  of  the  brokerage 
contract  on  the  sale  of  this  tract  of  land  to  Taylor  Rutter. 
The  conditions  of  the  contract  have  not  been  performed,  and 
the  plaintiflP  is  without  right  of  recovery.  He  stands  in  no 
different  position  than  the  company. 

It  is  noteworthy  that,  on  quite  a  similar  state  of  facts,  this 
court,  in  the  case  of  Wright  Land  &  Investment  Co.  v.  Even, 
57  Mont.  1,  186  Pac.  681,  came  to  a  like  conclusion;  it  being 
there  held  that  a  real  estate  broker  under  contract  with  the 
land  owner  to  sell  the  latter 's  property  for  a  commission  is 
not  entitled  to  commission  until  the  broker  has  produced  a 
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buyer,  ready,  willing,  and  able  to  complete  the  purchase  in 
accordance  with  the  terms  agreed  upon. 

The  findings  of  the  court  are  amply  supported  by  the  evi- 
dence, and  the  judgment  should  not  be  disturbed.  Accordingly 
the  judgment  and  order  are  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Cooper 
and  HoLLOWAY  concur. 


FBLDMAN,    Respondent,    v.    SECURITY    STATE    BANK, 

Appellant. 

(No.  4,650.) 
(Submitted  February  2,  1922.     Decided  February  20,  1922.) 

[206  Pac.  425.] 

Action  on  Contract — Change  of  Venue — Refusal — When  Error. 

1.  Under  section  9096,  Beyised  Codes  1921  (see.  6504,  Bev.  Codes 
1907),  refusal  to  change  the  place  of  trial  of  an  action  on  a  contract 
from  the  county  of  plaintiff's  residence  to  the  county  in  which  the 
contract  was  to  be  performed  was  error. 

Appeals  from  District  Covert,  Silver  Bow  County;  Edwin  M. 
Lamb,  Judge. 

Action  by  M*.  Feldman  against  the  Security  State  Bank  of 
Judith  Gap,  Wheatland  County,  Montana.  From  a  judgment 
for  plaintiff  and  an  order  denying  its  motion  for  a  new 
trial,  defendant  appeals.    Reversed. 

Messrs.  Bamcord  &  Long  and  Mr.  John  Y.  Dwyer,  for 
Appellant,  submitted  a  brief;  Mr.  Dwyer  argued  the  cause 
orally. 

The  proper  place  for  the  trial  of  this  action  was  in  the 
county  of  Wheatland  (Rev.  Codes,  sec.  6504),  and  the  defend- 
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ant  by  its  timely  demand  for  change  of  place  of  trial  and 

• 

its  filing  of  the  affidavit  of  merits  protected  its  rights  to 
such  change  (sec.  6505).  The  affidavit  of  merits  was  sufficient 
and  the  court  erred  in  refusing  to  grant  the  change  of  venue 
as  demanded.  (Jordon  v.  Gwrrison,  6  How.  Pr.  (N.  Y.)  6; 
Broumell  v.  'Marsh,  22  Wend.  (N.  Y.)  636;  Broum  v.  Hasten,  2 
How.  Pr.  (N.  Y.)  195;  Watt  v.  Bradley,  95  Cal.  417,  30  Pac. 
557.) 

Mr.  C.  F.  Holt,  for  Respondent,  submitted  a  brief,  and 
argued  the  cause  orally. 

As  to  the  proposition  of  the  motion  for  change  of  venue,  sec- 
tion 9097  of  the  Revised  Codes  requires  that  on  request  for  a 
change  of  venue  on  the  ground  that  the  action  was  not  com- 
menced in  the  proper  county,  the  defendant  shall  file  an  affi- 
davit of  merit.  The  requirements  of  an  affidavit  of  merit  were 
definitely  set  out  in  State  ex  rel.  Stephens  v.  District  Court,  43 
Mont.  571,  Ann.  Cas.  1912C,  343,  118  Pac.  268:  First.  The 
affidavit  of  merit  must  aver  the  existence  of  a  defense;  it  is 
insufficient  for  the  defendant  to  state  merely  that  he  is  advised 
by  his  counsel  that  he  has  a  defense.  (1  Bncy.  PL  &  Pr.  362.) 
Second.  The  affiant  must  aver  his  belief  in  the  existence  of  a 
defense.  (Bradford  v.  Corey,  5  Barb.  (N.  Y.)  461.)  Third. 
The  affidavit  must  state  that  he  has  fully  and  fairly  stated  the 
case,  the  omission  of  either  of  these  words  being  fatal. 
(1  Ency.  PL  &  Pr.  361,  note  1.)  On  the  ground  of  convenience 
of  witnesses,  the  affidavit  for  change  of  venue  is  also  insufficient 
(see  40  Cyc.  159).  The  affidavit  of  merit  is  wholly  and  entirely 
faulty  and  insufficient,  and  no  error  was  made  in  denying  de- 
fendant's motion  for  change  of  venue. 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

In  this  case  it  appears  that  the  plaintiff  was  engaged  in  the 
shoe  repair  business  at  Judith  Gap,  during  the  years  1917 
and  1918,  and  in  connection  therewith  became  indebted  to  the 
defendant  in  the  sum  of  $367.90.    In  April,  1918,  the  cashier 
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of  the  defendant  bank,  J.  6.  Alexander,  pressed  the  plaintiff 
for  a  settlement  of  his  indebtedness,  and  the  plaintiff  agreed 
to  let  Mr.  Alexander  sell  plaintiff's  stock  of  goods  so  as  to  pay 
plaintiff's  debt  to  the  defendant  bank,  the  overplus  to  be  ac- 
counted for  and  paid  to  plaintiff.  In  furtherance  of  this  ar- 
rangement, Alexander  sold  off  plaintiff's  wares  and  merchan- 
dise to  three  local  merchants,  their  names  and  the  amount 
purchased  by  each  being  as  follows: 

To  N.  S.  Kalayjian $259.12 

To  C.  R.  Stone 170.00 

To  C.  L.  Holland 135.00 


$564.12 
All  these  sales  were  made  on  time,  the  defendant  agreeing 
to  collect  and  account  to  plaintiff  therefor.  The  defendant 
made  collection  of  these  several  accounts,  applied  same  in  pay- 
ment of  plaintiff's  indebtedness  to  it,  and  the  plaintiff  being 
unable  to  obtain  from  the  defendant  the  balance,  brought  this 
action  in  Silver  Bow  county,  although  aU  the  transactions  oc- 
curred at  Judith  Gap,  in  Wheatland  county.  Service  of  sum- 
mons was  made  on  the  defendant  in  Wheatland  county,  and  in 
due  time  the  defendant  filed  a  general  and  special  demurrer 
to  plaintiff's  complaint,  and  at  the  same  time  a  demand  and 
motion  for  change  of  venue,  supported  by  affidavit  of  merits. 
Change  of  venue  was  by  the  court  denied,  the  demurrer  over- 
ruled, and  the  defendant  filed  its  answer  to  which  plaintiff  re- 
plied. The  cause  was  tried  "by  the  court  with  a  jury  and  re- 
sulted in  a  verdict  and  judgment  in  plaintiff's  favor  for  the 
sum  of  $173.32.  The  appeal  is  from  the  judgment  and  from 
the  order  denying-  defendant's  motion  for  a  new  trial. 

Several  errors  are  assigned,  consideration  of  the  first  of 
which  appears  to  us  determinative  of  these  appeals,  viz.:  Did 
the  court  err  in  denying  defendant's  motion  for  a  change  of 
venue  1 

The  motion  and  demand  for  a  change  of  the  place  of  trial 
was  made  upon  the  following  grounds: 
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''1.  That  the  defendant  corporation  maintained  its  principal 
place  of  business  in  the  county  of  Wheatland,  state  of  Mon- 
tana. 

''2.  That  all  material  witnesses  with  the  exception  of  plain- 
tiff himself,  resided  in  the  county  of  Wheatland,  state  of  Mon- 
tana. 

"3.  That  the  contract  upon  which  the  action  was  based  was 
made  in  Wheatland  county,  state  of  Montana. 

**4.  That  the  contract  according  to  its  terms  was  to  be  per- 
formed at  Judith  Gap,  in  the  county  of  Wheatland,  Montana." 

The  aflBdavit  of  merits  filed  with  and  iu  support  of  the 
motion  for  change  of  place  of  trial,  reads  in  part  as  follows: 

**Jas.  G.  Alexander,  being  by  me  first  duly  sworn,  on 
oath  says:  that  he  is  the  duly  qualified  and  acting  cashier  of 
the  defendant  corporation  and  its  duly  qualified  and  acting 
business  agent  and  manager: 

**1.  That  at  the  time  of  the  commencement  of  this  action 
and  for  more  than  one  year  prior  to  the  commencement  of 
this  action  and  ever  since  the  commencement  of  this  action  the 
said  defendant  corporation  maintained  its  principal  place  of 
business  at  Judith  Gap,  in  the  county  of  Wheatland,  and  state 
of  Montana,  and  has  never  been  engaged  in  business  or  trans- 
acted any  business  in  the  county  of  Silver  Bow,  and  state  of 
Montana;  that  the  summons  executed  [issued]  in  said  action 
was  served  upon  the  defendant  corporation  in  the  county  of 
Wheatland  and  state  of  Montana,  as  will  more  fully  and  at 
large  appear  from  the  return  made  in  said  summons  by  the 
sheriff  of  Wheatland  county,  Montana. 

'*2.  •     •     • 

**3.  That  this  is  an  action  for  the  amount  alleged  to  be  due 
upon  a  contract  made  in  the  county  of  Wheatland,  and  state 
of  Montana,  and  to  be  performed  in  the  county  of  Wheatland 
and  state  of  Montana. 

**4.  Affiant  further  says,  that  he,  as  the  business  agent, 
cashier  and  manager  of  the  defendant  corporation,  has  fairly 
stated  the  case  in  this  cause  to  Norman  B.  Bamcord,  an  attor 
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ney  at  law,  residing  at  Judith  Gap,  Montana,  counsel  for  the 
defendant  corporation  in  said  action,  and  after  such  statement 
is  by  him  advised  that  he  has  a  good  and  substantial  defense 
on  the  merits  to  said  action." 

Section  9096  of  the  Revised  Codes  of  1921  reads  as  follows: 
"In  all  other  cases  the  action  shall  be  tried  in  the  county  in 
[1]  which  the  defendants,  or  any  of  them,  may  reside  at  the 
commencement  of  the  action,  or  where  the  plaintiff  resides,  and 
the  defendants,  or  any  of  them,  may  be  found;  or,  if  none  of 
the  defendants  reside  in  the  state,  or,  if  residing  in  the  state, 
the  county  in  which  they  so  reside  be  unknown  to  the  plain- 
tiff, the  same  may  be  tried  in  any  county  which  the  plaintiff 
may  designate  in  his  complaint;  and  if  any  defendant  or  de- 
fendants may  be  about  to  depart  from  the  state,  such  action 
may  be  tried  in  any  county  where  either  of  the  parties  may 
reside,  or  service  be  had.  Actions  upon  contracts  may  be  tried 
in  the  county  in  which  the  contract  was  to  be  performed,  and 
actions  for  torts  in  the  county  where  the  tort  was  committed; 
subject,  however,  to  the  power  of  the  court  to  change  the  place 
of  trial  as  provided  in  this  Code." 

The  rights  of  parties  defendant  under  this  statute,  in  ac- 
tions on  contract,  to  .have  a  case  removed  to  the  county  in 
which  the  contract  is  to  be  performed,  has  been  frequently 
the  subject  of  consideration  by  this  court;  and  it  is  settled  that 
such  actions,  upon  proper  application,  must  be  tried  in  the 
county  in  which  the  contract  is  to  be  performed.  (Bond  v. 
Hurd,  31  Mont.  314,  3  Ann.  Cas.  566,  78  Pac.  579 ;  State  ex  rel 
Coburn  v.  District  Court,  41  Mont.  84,  108  Pac.  144;  State 
ex  rel.  Interstate  Lumber  Co,  v.  District  Court,  54  Mont. 
602,  172  Pac.  1030;  State  ex  rel.  Western  Accident  <fe  Ind.  Co, 
V.  District  Court,  55  Mont.  330,  176  Pac.  613.) 

Although  such  is  the  settled  law  in  this  state,  we  would  have 
no  hesitancy  in  this  instance  in  affirming  the  judgm.ent;  the 
case  having  been  once  fully  and  fairly  tried,  but  for  the  fact, 
that  the  evidence  is  in  conflict,  and  it  is  difficult  to  ascertain 
how   the   jury   arrived   at   the   amount   of   the   verdict.    Th« 
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defendant  having  protected  his  rights  to  a  change  of  place 
of  trial,  is  entitled  thereto,  and  the  judgment  and  order  ap- 
pealed from  are  reversed  and  the  district  court  is  ordered  to 
transfer  the  cause  to  Wheatland  county  for  trial. 

Reversed. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Cooper 
and  HoLLOWA»Y  concur. 


VIOLET  ET  AL.,  Respondents,  v.  MARTIN,  Appellant. 

(No.  4,621.) 
(Submitted  January  30,  1922.    Decided  February  20,  1922.) 

[205  Pac.  221.] 

Quieting    Title — Highways — Complaint — Sufficiency — Ways    of 
Necessity — Prescription — Evidence. 

Quieting  Title — Highways — Complaint — SuflSciency. 

1.  The  complaint  in  an  action  to  quiet  title  to  land  claimed  as  a 
private  road  or  way  of  necessity  is  sufficient  if  it  alleges  ownership 
in  plaintiff,  obstruction  of  it  by  defendant  and  assertion  and  claim 
of  right  or  interest  therein  by  him  adverse  to  plaintiff,  that  defend- 
ant's claim  is  without  authority  of  law  and  invalid,  and  that  the 
same  constitutes  a   cloud   upon   plaintiff's   title. 

Same — Prescription — Complaint — Sufficiency. 

2.  Complaint  held  sufficient  to  show  that  the  pleader  intended  to 
rely  upon  the  theory  that  a  road  became  such  by  prescription  and 
not  by  dedication,  no  facts  having  been  pleaded  to  warrant  the  lat- 
ter theory,  references  therein  to  dedication  and  abandonment  not 
being,  but  the  facts  stated  being,  determinative  of  the  character  of 
the  pleading. 

Same — Highways — Evidence — Insufficiency. 

3.  Evidence  reviewed  and  held  insufficient  to  establish  either  a 
private  or  public  road  by  prescription. 

Same — "Way  of  Necessity** — ^Definition. 

4.  A  "way  of  necessity**  arises  where  one  person  grants  to  another 
land  to  which  there  is  no  access  except  by  passing  over  other  lands 
of  grantor,  and  such  a  way  cannot  exist  where  there  never  was  any 
unity   of   ownership    of   the   alleged    dominant    and    servient    estates, 


4.  Necessity  as  essential  to  creation  of  implied  easement  of  right 
of  way,  see  notes  in  122<  Am.  St.  Bep.  20^;  Ann.  Oas.  1913C,  1113. 

Way  of  necessity  where  other  possible  modes  of  access  exist,  see 
notes  in  17  Ii.  &.  A.  (n.  a.)  1018;  32  L.  B.  A.  (n.  g.)   1075. 
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since  no  one  can  have  a  way  of  necessity  over  the  land  of  a 
stranger. 

Same — Way  of  Necessity  not  Established  by  Reason  of  Convenience. 

5.  A  way  of  necessity  cannot  be  established  by  reason  of  con- 
venience; hence  where  there  are  other  ways,  though  longer  and  in- 
convenient because  of  muddy  conditions  at  certain  seasons  of  the 
year,  such  a  way  cannot  be  decreed. 

Highways — Prescription — Evidence  Required. 

6.  To  establish  a  public  road  by  prescription  over  the  lands  of  an- 
other, the  evidence  must  be  clear  and  convincing  that  the  public  have 
pursued  a  definite,  fixed  course  continuously  and  uninterruptedly^ 
coupled  with  an  assumption  of  control  and  right  of  use  adversely 
under  claim  or  color  of  title,  and  not  merely  by  the  owner's  permis- 
sion, for  the  statutory  period. 

Appeal  from  District  Court,  Powell  County;  George  B. 
Winston,  Judge, 

Action  by  Fred  T.  Violet  and  others  against  John  Martin. 
Judgment  for  plaintiflPs,  and  defendant  appeals  from  an  or- 
der denying  him  a  new  trial.  Reversed,  with  directions  to 
dismiss  complaint. 

Mr,  W.  E,  Keeley  and  Messrs.  Frank  &  Gaines,  for  Ap- 
pellant, submitted  a  brief;  Mr.  B.  F.  Gaines  argued  the 
cause  orally. 

Mr.  B.  P.  Wilson,  for  Respondents,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  COMMISSIONER  ATERS  prepared  the  opinion  for 
the  court. 

Plaintiffs  in  the  trial  court,  respondents  here,  brought  this 
action,  alleging  a  road  to  exist  over  the  lands  of  defendant, 
setting  forth  their  cause  of  action  in  two  counts:  First,  as  a 
private  road  or  way  of  necessity,  thirty  feet  wide,  appur- 
tenant to  their  several  farm  lands;  and,  second,  as  a  public 
road  sixty  feet  wide,  by  reason  of  user  and  prescription.  The 
complaint  is  attacked  by  objection  to  the  introduction  of 
testimony  for  the  reason  that  in  each  instance  it  fails  to 
state  a  cause  of  action.  The  same  road,  except  for  width, 
is  the  basis  of  each  count. 
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In  the  first  count,  the  one  dealing  with  the  private  road, 
plaintiffs  allege  ownership  of  farm  lands,  with  homes  thereon, 
belonging  severally  to  them,  in  sections  4,  5  and  6,  township 
6  north,  range  10  west,  Montana  meridian,  in  Powell  county, 
lying  north  and  northerly  of  the  lands  of  the  defendant  in 
section  8,  same  township  and  range,  over  which  all  of  the 
road  in  question  passes;  that  there  is  no  road  or  means  of 
ingress  or  egress  from  the  lands  of  plaintiffs  to  any  public 
or  county  highway,  except  the  road  in  question,  and  that,  it 
is  necessary  for  the  plaintiffs  to  have  and  use  said  de- 
scribed road  in  going  to  and  from  their  respective  homes, 
to  their  market  towns,  or  to  their  neighbors,  or  other  places; 

and  that  it  is  necessary  for  the  occupation,  use  and  enjoy- 

• 

ment  of  their  said  respective  lands  and  homes  to  have  and 
use  the  said  road;  that  they  own  and  of  a  right  ought  to 
have  it;  that  the  same  is  appurtenant  to  their  respective 
lands.  Then  follow  allegations  of  defendant's  obstruction  by 
way  of  gates  and  cultivation  of  the  land  during  the  year 
1917;  that  he  asserts  and  claims  some  right  or  interest  in 
the  road  and  the  lands  thereof  adverse  to  plaintiffs,  and  that 
such  claim  is  without  authority  of  law,  and  is  invalid;  that 
his  claim  constitutes  a  cloud  upon  plaintiffs'  title  to  said 
road;  that  defendant  threatens  to  and  will  continue  such 
obstruction  unless  restricted  by  an  order  of  court  and 
plaintiffs'  title  to  the  same  quieted. 

In  the  second  count,  the  one  dealing  with  a  public  road, 
the  complaint  in  effect  charges  that  the  said  road^  came 
mto  existence  by  reason  of  prescription  and  user,  in  that  it 
has  been  continuously  used  by  the  public,  with  the  exception 
of  defendant's  obstruction  by  way  of  gates  and  cultivation 
in  the  year  1917,  for  more  than  twenty-five  years  prior  to 
the  commencement  of  the  action,  namely.  May  24,  1918. 
The  defendant  denies  all  of  the  allegations  of  both  causes 
of  action,  except  that  he  admits  plaintiffs'  ownership  of  the 
lands  in  sections  4,   5  and  6,   as  alleged  by   them,   and  ho 

62  Mont.— 22 
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asserts  his  title  and  ownership  in  the  lands  of  section  8, 
over  which  the  alleged  road  passes  (admittedly  this  is  a  fact), 
and  alleges  the  nonexistence  of  any  road,  either  private  or 
public,  over  his  said  lands. 

The  trial  proceeded  upon  the  issues  above  stated,  by  the 
court  sitting  without  a  jury,  and,  after  hearing  the  testi- 
mony and  viewing  the  road  and  premises,  the  court  made 
its  findings,  conclusions  of  law,  and  decree  on  points  in  dis- 
pute substantially  as  follows:  That  the  road  is  necessary  for 
the  operation,  use,  and  enjoyment  of  plaintiffs'  respective 
Lands  and  homes,  and  that  the  same  was  and  is  appurtenant 
thereto;  that  the  defendant  in  1917,  by  gates  and  plowing, 
obstructed  the  said  road,  and  threatens  to  continue  the 
same;  that  defendant  claims  to  be  the  owner  in  fee  of  the 
lands  over  which  the  road  passes;  that  such  claim  is  without 
authority  of  law,  and  is  invalid,  and  is  a  cloud  upon  plain- 
tiffs' title  thereto,  and  the  use  thereof;  that  the  said  road 
is  a  way  of  necessity.  This  concludes  the  findings  as  to 
a  private  road.  As  a  public  road,  the  court  found  that  im- 
mediately and  continuously  before  the  commencement  of  the 
action,  for  more  than  twenty-five  years,  the  road  described 
in  the  complaint  had  been  a  public  highway,  used  and  trav- 
eled by  the  public;  that  by  such  user  the  road  was  dedicated 
and  abandoned  to  the  public,  and  by  reason  thereof  the  said 
road  for  more  than  twenty-five  years  has  been  a  public  road. 
It  found  generally  that  the  allegations  of  both  causes  of 
action » were  true,  resolving  the  issues  in  favor  of  the  plain- 
tiffs, and  concluded  as  a  matter  of  law  that  the  plaintiffs 
have  a  decree  establishing  the  road  as  a  public  highway,  and 
as  a  way  of  necessity,  unobstructed;  and  that  their  title  be 
quieted  thereto.  Decree  was  entered  accordingly,  adjudging 
said  road  to  be:  **A  strip  of  ground  thirty  (30)  feet  on  each 
side  of  the  center  line  of  said  road,  which  center  line  is 
described  as  follows:  Beginning  at  a  point  thirty  (30)  feet 
west  of  the  quarter-section  corner  between  sections  eight   (8) 
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and  seventeen  (17)  of  said  township  and  range;  thence  north 
3,580  feet,  thence  north  28  degrees  50  minutes  east,  215  feet, 
thence,  north,  one  (1)  degree  west  530  feet;  thence  north 
thirty-seven  (37)  degrees  west,  160  feet;  thence  north  850 
feet  to  a  point  thirty  (30)  feet  west  of  the  quarter-section 
comer  between  sections  five  (5)  and  eight  (8)  in  township 
6  north,  range  10  west,  M.  M." 

Defendant  appealed  from  an  order  overruling  his  motion 
for  a  new  trial. 

On  The  Merits. 
Upon  the  theory  that  the  first  count  sounds  in  one  to 
[1]  quiet  title,  and  upon  that  theory  alone,  it  can  be  upheld. 
Section  9479  of  the  Revised  Codes  of  1921,  provides:  *'An 
action  may  be  brought  and  prosecuted  to  final  decree,  judg- 
ment, or  order,  by  any  person  or  persons,  whether  in  actual 
possession  or  not,  claiming  title  to  real  estate,  against  any 
person  or  persons,  •  •  •  who  claim  or  may  claim  any 
right,  title,  estate,  or  interest  therein,  •  •  •  adverse  to 
plaintiff's  ownership,  or  any  cloud  upon  plaintiff's  title 
thereto,  •  •  •  for  the  purpose  of  determining  such  claim 
or  possible  claim,  and  quieting  the  title  to  said  real  estate. 


>> 


The  allegations  of  ownership  of  the  road  in  plaintiffs;  ob- 
struction of  same  by  defendant;  assertion  and  claim  of  right 
or  interest  therein  by  him,  adverse  to  plaintiffs;  that  his 
claim  is  without  authority  of  law  and  is  invalid,  and  that  the 
same  constituted  a  cloud  upon  their  title  thereto — ^is  suffi- 
cient to  state  a  cause  of  action  to  quiet  titlie.  (Merk  v. 
Bowery  Min.  Co.,  31  Mont.  298,  78  Pac.  519;  Pollock  Min. 
&  Mill  Co.  V.  Davenport,  31  Mont.  452,  78  Pac.  768.) 

Appellant  contends  that  the  second  count  is  bad  because 
[2]  in  effect  it  charges  two  separate  sets  of  acts,  as  bringing 
into  existence  the  public  road  therein  claimed:  First,  dedica- 
tion, either  by  the  public  while  the  land  was  open,  unappro- 
priated, public  domain  of  the  United  States,  or  by  appellant 
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and  his  predecessors  in  interest;  and,  second,  by  prescription — 
user.  With  this  view  we  cannot  agree.  A  reading  of  this 
count  in  its  entirety  discloses  that  the  pleader  relies  upon 
the  theory  that  the  road  became  a  public  one  by  reason  of 
user.  His  reference  to  dedication  and  abandonment  by  the 
government  and  by  defendant  and  his  predecessors  in  interest 
has  to  do  with  its  and  their  permission  of  the  use  for  a 
period  in  excess  of  the  statute,  which  would  give  the  public 
title  by  limitation,  by  prescription,  and  he  chooses  to  call  it 
dedication  and  abandonment,  but  his  giving  it  that  name 
does  not  make  it  so  in  fact.  No  facts. are  pleaded  to  warrant 
a  theory  of  dedication,  but  suflScient  facts  are  shown  to  hold 
the  pleadings  suflScient  on  the  theory  of  prescription. 

The  complaint  withstanding  these  attacks,  we  shall  now 
[3]  direct  our  attention  to  the  proof  offered  to  support  it. 
Unquestionably  the  road  described  in  the  complaint,  and  by 
decree  declared  to  be  both  a  private  and  public  road  and 
the  title  quieted  thereto  was  not  traveled  or  used  until  the 
year  1902.  The  evidence  shows  by  a  strong  preponderance, 
practically  in  its  entirety,  that  until  Bowen,  a  predecessor  of 
the  defendant,  extended  his  fence  out  to  the  half  mile  line 
running  north  and  south  through  section  8,  so  as  to  inclose 
the  SW.  14  SE.  y^  of  said  section,  the  road  followed  a  di- 
agonal course  southeasterly  and  northwesterly  across  said  last- 
described  land,  entering  it  near  the  northwest  comer  and 
leaving  it  to  join  the  main  east  and  west  road  which  parallels 
the  south  line  of  section  8  at  a  point  near  an  old  corral, 
which  all  the  evidence  locates  at  the  southeast  comer  thereof. 
Hence  the  erection  of  the  fence  of  1902  necessitated  a 
change  of  the  road  for  practically  a  quarter  of  a  mile,  one- 
fourth  of  its  entire  length,  in  which  location  it  has  ever  since 
been.  Now  that  we  have  the  road  in  its  decreed  location 
only  since  1902,  it  eliminates  all  the  great  volume  of  evidence 
as  to  other  roads,  their  existence,  or  nonexistence.  However, 
it  is  proper  to  remark  obiter  that  there  is  no  testimony  in 
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the  record  to  warrant  the  conclusion  that  any  of  the  other 
roads  are  or  ever  were  either  private  or  public  roads  as  the 
same  are  known  in  law,  but  are  and  were  only  tracks  and 
trails  wandering  across  the  open  land  as  described  by  plain- 
tiffs' own  witness,  Boad  Supervisor  Hendrickson:  **I  know 
there  was  not  any  road,  but  there  was  a  track  part  of  the 
way.  •  •  •  That  road  there  was  like  all  of  the  other 
roads  in  these  early  days;  they  are  wherever  you  could 
find  a  wheel  track  that  would  take  you;  there  was  the  road." 
The  road  as  decreed,  to  be  a  private  road,  must  be  so,  if 
[4]  at  all,  by  way  of  necessity.  A  way  of  necessity  arises 
where  one  person  grants  to  another  land  to  which  there 
is  no  access  except  by  passing  over  other  lands  of  the  gran- 
tor. {BrigJuim  v.  Smith,  4  Gray  (Mass.),  297,  64  Am.  Dec. 
76;  Palmer  v.  Palmar,  150  N.  Y.  139,  55  Am.  St.  Rep.  653, 
44  N.  E.  966 ;  HerHn  v.  Siehen,  46  Mont.  226,  127  Pac.  323.) 
In  such  cases  a  way  of  necessity  is  impliedly  reserved  in  the 
grant.  A  way  of  necessity  cannot  exist  where  there  never 
was  any  unity  of  ownership  of  the  alleged  dominant  and 
servient  estates,  for  no  one  can  have  a  way  of  necessity  over 
the  land  of  a  stranger.  {Schulenbarger  v.  Johnstone,  64 
Wash.  202,  35  L.  R.  A.  (n.  s.)  941,  116  Pac.  843;  Dudley  v. 
Meggs,  54  Okl.  65,  153  Pac.  1121;  19  C.  J.  921.)  In  order  to 
escape  the  effect  of  this  rule,  plaintiffs  urge  that  the  unity 
of  ownership  of  their  lands  and  that  of  the  defendant  runs 
back  to  the  government,  and  by  reason  of  the  inception  of 
their  title  before  the  defendant's  that  the  government  im- 
pliedly granted  them  a  way  of  necessity  over  the  lands  later 
appropriated  by  the  defendant.  We  recognize  that  such  a 
[5]  state  of  facts  could  exist  from  which  that  conclusion 
could  be  drawn.  The  case  at  bar,  however,  does  not  warrant 
it.  Owners  of  land  must  not  be  subjected  to  the  burden  of 
a  servitude  for  a  private  road,  or  any  other  kind  of  road  over 
it,  unless  the  evidence  presented  be  clear  and  convincing. 
{Barnard  Realty  Co.  v.  Butte,  55  Mont.  384,  177  Pac.  402.) 
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The  evidence  submitted  is  far  from  meeting  this  requirement. 
The  evidence  shows  that  plaintiffs  have  other  ways  out — 
true,  not  so  good  or  convenient  as  the  one  sought,  yet  they 
admit  traveling  over  them,  but  assert  greater  distance  and 
muddy  conditions  at  certain  seasons  of  the  year.  This  will 
not  excuse  their  use  to  the  extent  of  establishing  and  decree- 
ing a  way  of  necessity  over  the  lands  of  another.  A  way 
of  necessity  cannot  be  established  by  reason  of  convenience. 
The  term  expresses  itself.  Its  foundation  must  rest  in  neces- 
sity (19  C.  J.) ;  here  it  does  not. 

To  arrive  at  a  conclusion  that  a  way  over  the  lands  of 
[6]  another  is  a  public  road,  the  evidence  must  be  con- 
vincing that  the  public  have  pursued  a  definite,  fixed  course, 
continuously  and  uninterruptedly,  and  coupled  it  with  an  as- 
sumption of  control  and  right  of  use  adversely  under  claim 
or  color  of  right,  and  not  merely  by  the  owner's  permission, 
over  it  tor  the  statutory  period  (five  years  before  the  adop- 
tion of  the  1893  Code  and  ten  years  since),  without  which 
prescriptive  rights  cannot  attach.  (State  v.  Aiichard,  22 
Mont.  14,  55  Pac.  361;  MorUana  0.  cfe  P,  Co.  v.  Butte  &  B. 
C.  M,  Co.,  25  Mont.  427,  65  Pac.  420;  Ba^-nard  Realty  Co.  v. 
Butte,  supra;  FavrchUd  v.  Stewart,  117  Iowa,  734,  89  N.  W. 
1075;  Petterson  v.  Waske,  45  Wash.  307,  88  Pac.  206;  37 
Cyc.  21.) 

Plaintiffs  insist  that  the  change  of  the  road  occasioned  by 
Bowen's  fence  in  1902  is  one  of  a  minor  nature  and  imma- 
terial, and  that  the  road  as  changed  and  decreed  is  the  same 
as  traveled  for  years  before.  If  it  can  be  changed  for  one- 
fourth  of  its  length  and  that  be  immaterial,  why  not  on^ 
half  or  even  three-fourths!  And  where  would  the  line  of 
materiality  finally  be  determined!  It  cannot  be  done.  A 
** definite,  fixed  course"  must  mean  a  course  with  clear  and 
precise  limits  and  of  a  permanent  character. 

To  create  a  public  road  by  prescription,  it  must  be  so 
situated  and  so  conditioned  as  to  be  available  to  the  public, 
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and  the  user — the  travel — must  be  by  the  public  generally, 
and  it  must  be  a  way  common  to  all.  In  the  case  at  bar, 
the  public  never  assumed  any  jurisdiction  or  exercised  any 
rights  over  the  road  in  question;  nor  did  it  regard  the  travel 
there  as  adverse;  there  has  always  been  a  gate  at  one  end, 
and  since  1913  there  has  been  a  gate  at  the  other  end,  both 
of  which  have  been  recognized  by  the  plaintiffs  and  such 
other  persons  as  occasionally  passed  over  it.  The  evidence 
preponderates  against  the  use  of  the  road  as  followed  since 
1902  by  the  public.  The  public  have  had  no  occasion  to 
use  it.  It  has  been  used  more  by  the  plaintiffs  than  all  others 
combined,  and  their  use  has  been  no  other  than  a  way  of 
convenience,  a  permissive  use  which  may  be  revoked  at  the 
will  of  the  owner.  We  can  see  no  more  than  -the  usual  ac- 
commodation between  neighbors  that  marked  the  settlement 
of  the  public  domain,  and  until  roads  are  lawfully  estab- 
lished, as  said  by  the  witness  Hendrickson,  **they  [meaning 
roads]  are  where  you  can  find  a  wheel  track,"  and  by  com- 
mon consent  the  settler  locating  in  front  of  another  has  been 
willing  that  his  neighbor  continue  his  way  over  the  land 
occupied  by  him.  To  charge  the  owner  with  abandonment 
and  dedication  or  to  credit  the  user  with  an  adverse  intent 
would  penalize  generosity  and  destroy  neighborhood  accom- 
modation. If  it  were  understood  that  by  allowing  a  neighbor 
to  pass  over  one's  farm  for  a  period  of  time  in  excess  of 
the  statute  conferred  a  right  on  him  to  acquire  a  passage- 
way to  be  kept  open  for  his  benefit,  all  such  travel  would 
be  immediately  prohibited,  and  rightfully  so. 

This  being  an  equity  case,  we  have  reviewed  and  deter- 
mined all  of  the  material  questions  of  fact  as  well  as  of  law. 
(Sec.  8805,  Rev.  Codes  1921.)  Other  questions  raised,  not 
herein  discussed,  are  not  of  sufficient  merit  to  require  special 
notice.  We  find  nothing  to  warrant  plaintiffs'  contentions, 
and  are  constrained  to  the  conclusion  that  the  weight  of  the 
testimony   is   decidedly   against  the   findings  and   conclusions 
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reached  by  the  trial  court,  and  preponderates  decidedly  in 
favor  of  the  defendant,  that  the  way  in  dispute  is  not  and 
never  has  been  a  private  nor  a  public  road.  No  good  cause 
exists  for  the  granting  of  a  new  trial  or  the  taking  of  further 
testimony  in  the  court  below. 

Therefore  we  recommend  that  the  cause  be  remanded  to  the 
district  court,  with  directions  to  set  aside  its  findings,  con- 
clusions, and  decree  heretofore  entered,  and  to  enter  a  decree 
for  the  defendant  not  inconsistent  herewith. 

Per  Curiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  cause  is  remanded  to  the  district  court,  with  direc- 
tions to  set  aside  its  findings,  conclusions  and  decrees  hereto- 
fore entered,  and  to  enter  a  decree  for  the  defendant  not 
inconsistent  with  the  views  expressed  in  the  foregoing  opinion. 

Bemanded. 


JOHNSON,  Respondent,  v.  BAATZ,   Appellant. 

(No   4,632.) 
^Submitted  January  31,  1922.    Decided  February  20,  1922.) 

[205  Pac.  212.] 

Sales  —  Actions  —  Corporations  —  Parties  —  Pleadings  — 
Evidence — Admissibility — Record — Appeal  and  Error. 

Sales — Action   Against   Corporation   and   Individual — ^Pleadings — Abandon- 
ment of  Complaint  Against  Individual. 

1.  Where  in  an  action  against  a  corporation  and  its  president  to 
recover  the  price  of  goods  sold  to  them,  the  answer  alleged  that  they 
had  been  sold  to  the  corporation,  which  allegation  was  not  denied  bj 
plaintiff,  who  in  her  reply,  on  the  contrary,  affirmatively  alleged  that 
the  corporation  was  the  purchaser,  plaintiff  by  her  pleading  aban- 
doned that  part  of  the  complaint  seeking  to  fasten  responsibility 
upon  the  individual  defendant. 

Same — Evidence — Officer  of  Corporation  Beferring  to  Himself  as  the  Com- 
pany— Effect. 

2.  The  fact  that  the  individual  defendant  in  the  above  action  at  the 
trial  in  referring  to  dealings  between  his  company  and  plaintiff  gave 
undue  prominence  to  himself  as  being  the  company  did  not  warrant 
a  judgment  against  him  personally,  where  from  all  the  surrounding 
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circumstances   it  was   apparent   that   in   each   instance   the   party   re- 
ferred to  was  the  company  and  not  himself  personally. 

Appeal   and   Error  —  Evidence  —  Admissibility — Record — Objection    Neces- 
sary for  Review. 

3.     In  the  absence  of  timely  objection  to  the  admission  of  evidence, 
alleged  error  in  that  regard  cannot  be  urged  on   appeal. 

Appeals  from  District  Court,  Cascade  County;  H.  H. 
Eunng,  Judge. 

Action  by  Hazel  Johnson  against  Nick  Baatz  and  the  Nick 
Baatz  Company.  Prom  the  judgment  for  plaintiff  and  an 
order  denying  defendant  Nick  Baatz  a  new  trial,  he  appeals. 
Reversed. 

Cause  submitted  on  briefis  of  Counsel. 

Messrs.  Freeman  cfe  Thelen  and  Mr.  0.  L.  Frary,  for  Ap- 
pellant. 

Messrs.  O'Leary  dk  Boyle,  for  Respondent. 

MR.  COMMISSIONER  HORSEY  prepared  the  opinion  for 
the  court. 

The  plaintiff,  Hazel  Johnson,  commenced  an  action  in  the 
district  court  of  Cascade  county  against  the  defendant,  Nick 
Baatz,  and  the  Nick  Baatz  Company,  a  corporation,  alleging 
in  her  amended  complaint  that  on  or  about  the  third  day 
of  September,  1918,  she  sold  and  delivered  to  defendants, 
at  their  special  instance  and  request,  goods,  wares  and  mer- 
chandise of  the  reasonable  value  of  $1,000,  and  also  an  au- 
tomobile truck  of  the  reasonable  value  of  $700,  no  part  of 
which  has  been  paid,  except  the  sum  of  $300,  a  credit  to  which 
defendants  were  entitled,  they  having  assumed  a  mortgage 
for  $300  against  said  automobile;  that  she  demanded  pay- 
ment for  the  same,  which  was  refused,  and  that  there  is  due 
her  from  the  defendants  the  sum  of  $1,400,  together  with  in- 
terest, for  which  amount  she  demands  judgment. 
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The  defendants,  in  their  joint  answer,  deny  all  the  allega- 
tions  of  the  amended  complaint,  save  and  except  that  the 
Nick  Baatz  Company  was  a  corporation,  and  set  up  as  a 
further  defense  that  plaintiff  and  her  husband,  Clifford  John- 
son, were  conducting  a  business  in  Great  Falls,  Montana, 
known  as  the  Alhambra  Bottling  Works,  and  that  previous 
to  September  3,  1918,  the  Nick  Baatz  Company  had  furnished 
to  said  Alhambra  Bottling  Works  merchandise  of  the  reason- 
able value  of  $294.75;  that  on  the  above-mentioned  date 
the  company  instituted  an  action  in  the  justice  court  to  re- 
cover the  amount  of  its  claim,  and  a  writ  of  attachment  was 
issued  to  the  constable  of  Great  Falls  township  against  the 
Alhambra  Bottling  Works;  that  Nick  Baatz,  in  company 
with  the  constable,  went  to  plaintiff's  place  of  business  to 
attach  such  of  her  property  as  was  subject  to  attachment; 
that  plaintiff  and  her  husband  at  that  time  agreed  to  sell  the 
Nick  Baatz  Company  certain  property  described  in  the  an- 
swer in  payment  of  the  amount  due  it;  that  plaintiff  and 
her  husband  also  sold  to  said  company  an  automobile  truck, 
the  consideration  being  that  the  Nick  Baatz  Company  satisfy 
a  certain  mortgage  of  $300* against  the  automobile;  and  that 
bills  of  sale  for  said  merchandise  and  automobile  truck  were 
made,  executed,  and  delivered  by  plaintiff  and  her  husband 
to  the  Nick  Baatz  Company. 

Plaintiff  in  her  reply  admits  that  the  Nick  Baatz  Company 
instituted  suit  in  the  justice  court  against  plaintiff  and  her 
husband,  but  denies  that  plaintiff  and  her  husband  agreed 
to  sell  the  property  mentioned  in  plaintiff's  complaint,  and 
in  the  answer,  in  satisfaction  of  the  claim  of  the  company, 
and  then  further  alleges  that  the  plaintiff,  on  the  aforemen- 
tioned date,  sold  the  Nick  Baatz  Company  certain  personal 
property;  that  the  company  agreed  to  pay  her  the  reason- 
able value  thereof;  that  the  company  was  to  be  allowed 
to  deduct  from  the  purchase  price  the  amount  of  its  claim; 
that  thereupon  she  delivered  the   property   to  the   company, 
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and  that  the  company  also  purchased  the  automobile  from 
plaintiff  and  agreed  to  pay  therefor,  as  alleged  in  the  com- 
plaint. 

Upon  the  issues  thus  framed  by  the  pleadings,  the  cause 
was  tried  to  a  jury,  resulting  in  a  verdict  and  judgment 
in  favor  of  the  plaintiff  and  against  both  defendants  in 
the  sum  of  $772. 

Thereafter  defendants  moved  for  a  new  trial,  which  was  by 
the  court  granted  as  to  the  Nick  Baatz  Company,  but  denied 
as  to  the  appellant  Nick  Baatz.  From  the  order  denying 
his  motion  for  a  new  trial,  and  from  the  judgment  rendered 
against  him  he  prosecutes  this  appeal. 

It  is  first  urged  that  the  trial  court  erred  in  holding  that 
the  evidence  was  sufficient  to  justify  a  verdict  against  the 
defendant  Nick  Baatz.  In  considering  this  assignment  a  brief 
reference  to  the  pleadings  and  evidence  is  necessary. 

The  complaint  proceeds  upon  the  theory  that  the  plaintiff 
[1]  on  the  third  day  of  September,  1918,  sold  to  Nick 
Baatz,  and  the  Nick  Baatz  Company,  certain  goods,  wares 
and  merchandise  and  an  automobile  truck.  The  answer  of 
the  defendants  after  alleging  that  the  company  had  fur- 
nished  the  plaintiff  supplies  in  the  amount  of  $294.75,  then 
alleges  that  plaintiff,  on  or  about  the  date  mentioned  in 
the  complaint,  sold  certain  merchandise  described  in  the 
answer,  as  well  as  an  automobile  truck,  to  the  Nick  Baatz 
Company,  for  the  sums  specified  in  two  bills  of  sale,  executed 
and  delivered  by  the  plaintiff  and  her  husband  to  said  com- 
pany. Plaintiff  in  her  reply  does  not  deny  that  the  prop- 
erty in  controversy  was  sold  to  the  Nick  Baatz  Company. 
In  fact  it  is  affirmatively  alleged  therein  that  on  said  date 
she  sold  and  delivered  the  property  involved  in  this  lawsuit 
to  the  Nick  Baatz  Company.  The  only  matters  alleged  in 
the  answer  which  are  challenged  by  the  reply  are  the  amount 
and  character  of  the  property  sold  on  that  day  and  the 
amount  that  the  company  was  to  pay  plaintiff  therefor. 
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Plaint  iflf  then  voluntarily  narrowed  the  issues  so  that  the 
only  matters  remaining  to  be  determined  were  the  amount, 
character  and  value  of  the  property  purchased  by  the  com- 
pany, and  the  amount  it  had  agreed  to  pay  for  it.  The 
plaintiflf  in  her  reply  not  only  did  not  deny  the  allegations 
of  the  answer  to  the  eflFect  that  the  company  was  the  pur- 
chaser of  the  property  involved  in  the  suit,  but  actually  by 
positive  averment  asserted  that  the  company  was  the  pur- 
chaser thereof.  The  plaintiflf  by  so  doing  abandoned  that 
part  of  her  complaint  which  sought  to  fasten  any  responsibil- 
ity upon  the  defendant  Nick  Baatz. 

Now,  let  us  examine  briefly  the  evidence  introduced  at  the 
trial.  Mrs.  Johnson,  the  plaintiflf,  testified  that  during  the 
year  1918  she  was  the  owner  of  and  conducted  a  business 
known  as  the  Alhambra  Bottling  Works;  that  up  to  Septem- 
ber 3,  1918,  she  had  been  buying  supplies  from  the  Nick 
Baatz  Company,  and  on  that  date  was  indebted  to  it  in  the 
sum  of  about  $294;  that  on  the  last-mentioned  date  Mr. 
Baatz,  in  company  with  a  constable,  came  to  her  place  of 
business  and  oflfered  to  buy  what  supplies  she  had  on  hand; 
that  Mr.  Baatz  stated  that,  while  he  did  not  need  the  prop- 
erty, he  would  give  plaintiflf  and  her  husband  the  full  value 
for  it,  after  deducting  the  amount  of  his  bill,  and  that  she 
then  sold  him  the  property.  Plaintiflf  then  testified  as  to 
the  amount,  character,  and  value  of  the  merchandise.  She 
further  stated  that  Mr.  Baatz  asked  about  the  automobile, 
and  that  she  informed  him  that  there  was  a  mortgage  of 
$300  against  the  car,  due  and  unpaid;  that  Mr.  Baatz  said 
he  would  pay  oflf  the  mortgage,  and  wanted  plaintiflf  and  her 
husband  to  give  him  a  bill  of  sale  for  the  car,  and  he  would 
return  it  or  pay  the  full  value  therefor;  that  Mr.  Baatz  took 
the  automobile  and  other  property  testified  to,  and  that  prior 
to  the  institution  of  this  action  she  had  demanded  the  return 
of  the  automobile,  or  that  she  be  paid  its  full  value,  and  also 
demanded   she   be  paid   for  the   other  property   delivered  to 
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him.  On  crosj»-examination  of  this  witness,  there  was  intro- 
duced in  evidence  two  bills  of  sale  covering  the  property 
in  dispute.  Mrs.  Johnson  admitted  that  she  and  her  hus- 
band executed  both  of  these  documents,  and  delivered  them 
to  Mr.  Baatz.  The  one  covering  the  automobile  named  as 
the  consideration  the  payment  of  the  mortgage  of  $300,  but 
did  not  state  the  name  of  the  vendee.  The  bill  of  sale  cover- 
ing the  other  property  states  that  the  Nick  Baatz  Company 
is  the  purchaser,  and  the  consideration  to  be  $294.75. 

The  testimony  of  Clifford  Johnson,  husband  of  the  plain- 
tiff, corroborated  that  of  his  wife  in  respect  to  Mr.  Baatz' 
agreement  to  pay  full  value  for  all  the  property.  Other 
witnesses  were  qualified  and  also  testified  as  to  its  value. 

Several  witnesses  for  the  defendant  also  testified  as  to  the 
value  of  the  automobile.  The  constable  who  accompanied 
Mr.  Baatz  on  his  visit  to  the  bottling  works  stated  that 
the  defendant  Baatz  agreed  to  pay  the  plaintiff  the  difference 
between  the  value  of  the  merchandise  and  the  amount  stipu- 
lated in  the  bill  of  sale. 

Nick  Baatz,  one  of  the  defendants,  testified  that  he  was 
the  president  of  the  Nick  Baatz  Company,  and  had  been 
in  the  bottling  business  for  about  thirty-five  years;  that  an 
action  was  instituted  in  the  justice  court  against  Mrs.  John- 
son and  her  husband  (which  is  admitted  in  plaintiff's  reply), 
and  in  company  with  the  constable  went  to  plaintiff's  place 
of  business  and  attached  all  the  personal  property.  He  said: 
'*I  sized  the  business  up  and  told  Mrs.  Johnson  if  there  were 
more  goods  there  than  what  my  bill  amounted  to  I  would 
pay  for  them,  so  then  we  took  an  inventory.  Mrs.  Johnson 
took  an  inventory."  According  to  the  testimony  of  this  wit- 
ness, Mrs.  Johnson,  after  taking  inventory,  presented  Mr. 
Baatz  with  an  itemized  account,  in  which  she  had  computed 
the  value  of  the  property  to  be  $280.35,  and,  he  remarked: 
**Mrs.  Johnson,  well,  that  would  not  cover  my  bill,  but  we 
will  call  the  bill  square."  This  witness  further  stated  that 
Mr.   Johnson   said   he   was   in   debt   and   was   going   through 
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bankruptcy  and  wanted  to  aell  everything;  that  he  (Baatz) 
could  have  the  automobile  if  he  paid  off  the  mortgage  against 
it,  which  he  did,  and  plaintiff  and  her  husband  executed  and 
delivered  to  him  a  bill  of  sale  for  it. 

A  survey  of  the  testimony  leads  to  the  conclusion  that  Mr. 
Baatz,  as  a  representative  of  the  Nick  Baatz  Company,  went 
to  plaintiff's  place  of  business  for  the  purpose  of  collecting  a 
claim  owing  to  the  company,  and  not  on  any  mission  of  his 
own.  When  Mrs.  Johnson  referred  to  the  claim  as  ''his 
claim,"  when  she  had  just  admitted  that  she  owed  the  com- 
pany, not  Mr.  Baatz,  neither  side  pressed  for  any  explana- 
tion as  to  what  she  meant;  in  fact,  all  parties  to  the  suit 
knew  that  she  was  referring  to  the  claim  of  the  company, 
because  no  place  in  the  testimony  is  it  even  hinted  that  Mr. 
Baatz  had  any  individual  claim  against  Mrs.  Johnson 
Again,  when  Mr.  Baatz  referred  to  the  company's  account  as 
"my  bill,"  neither  side  asked  for  an  explanation  as  to  what 
meaning  he  intended  to  convey,  for  the  very  simple  reason 
that  there  was  only  one  claim  in  question — ^that  of  the  com- 
pany. Likewise,  when  Mrs.  Johnson  indulged  in  the  follow- 
ing language:  ''He  stated  that  he  would  give  us  full  value 
for  the  property  after  deducting  his  bill  for  $294.  I  then 
sold  him  the  property,"  and,  further,  when  Mr.  Baatz  said, 
"I  sized  the  business  up  and  told  Mrs.  Johnson  if  there 
were  more  goods  there  than  what  my  bill  amounted  to,  I 
would  pay  for  them.  The  property  that  I  received  from  Mrs- 
Hazel  Johnson  and  Clifford  Johnson  was  not  of  the  reason- 
able value  of  $1,000.  I  have  not  used  any  of  the  bottles, 
and  still  have  them.  I  received  twenty  gallons  of  extracts. 
I  took  the  car  into  my  possession.  •  •  •  The  car  was  in 
very  bad  shape,"  etc.,  no  one  questioned  that  Mr.  Baatz  was 
speaking  for  his  company  and  not  for  himself,  nor  could 
they,  when  we  consider  the  purpose  of  Mr.  Baatz'  mission  on 
that  day,  namely,  the  collection  of  an  account  of  the  corpo- 
ration of  which  he  was  the  president,  and  its  only  represen- 
tative and   spokesman   on  that   occasion.    This  seems   to  us 
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to  be  the  only  reasonable  construction  that  can  be  put  upon 
the  testimony. 

In  fact,  taking  the  testimony  as  a  whole,  there  does  not 
seem  to  have  been  any  contention  made  by  any  of  the  parties 
as  to  who  was  the  purchaser  of  the  property.  The  contro- 
versy revolved  around  the  question  of  the  amount,  char- 
acter and  value  of  the  property,  and  the  price  to  be  paid  for 
it.  While  the  defendant  Baatz  gave  undue  prominence  to 
himself  in  a  matter  that  strictly  concerned  the  company,  yet 
he  is  in  a  measure  excused  by  the  fact  that  the  pleadings  had 
set  at  rest  the  question  of  who  was  the  purchaser. 

Further  than  this,  if  it  can  be  said  that  by  the  testimony 
Mr.  Baatz  bound  himself,  then  we  are  confronted  with  the 
fact  that  the  testimony  was  without  the  issues  as  framed  by 
the  pleadings,  and  must  be  wholly  disregarded  in  determining 
the  question  of  whether  or  not  the  verdict  is  sufficiently  sus- 
tained by  the  evidence.     (Hayne  on  New  Trial,  477.) 

The  replication  admitted  that  the  company  purchased  the 
[2]  property.  The  bill  of  sale  so  recited  the  fact,  and, 
taking  into  consideration  the  careless  use  of  the  pronouns 
"my,"  **his,"  etc,  by  the  parties  when  making  reference  to 
the  company's  claim,  it  is  but  a  reasonable  construction  of 
the  testimony,  taking  into  consideration  all  of  the  surround- 
ing circumstances,  that  in  this  whole  transaction  the  company 
was  in  each  instance  the  party  referred  to,  and  not  Mr. 
Baatz.  (Yancey  v.  Northern  Pac.  Ry.  Co.,  42  Mont.  342, 
112  Pac.  533.)  The  evidence  as  introduced  in  this  action 
was  therefore  wholly  insufficient  to  justify  any  verdict  against 
the  appellant,  Nick  Baatz. 

The  appellant  also  contends  that  the  court  erred  in  over- 
[3]  ruling  his  objection  to  the  admission  of  certain  evidence, 
but,  as  the  record  fails  to  disclose  that  timely  objection  was 
interposed  thereto,  he  is  not  now  in  a  position  to  urge  that 
matter  in  this  court. 
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For  the  foregoing  reasons,  we  advise  that  the  judgment  and 
order  appealed  from  be  reversed  and  the  cause  remanded  to 
the  district  court  for  a  new  trial. 

Per  Curiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judsrmont  and  order  appealed  from  are  reversed,  and 
the  cause  is  remanded  to  the  district  court  for  a  new  trial. 

Reversed. 


DAVIS   ET  AL.,  Appellants,  v.  BRYANT,  Respondent. 

(No.   4,629.) 
(Submitted  January  30,  1922.    Decided  February  20,  1922.) 

[£05  Pac.  209.] 

Attachment — Discharge  —  When    Unauthorized  —  Grounds    of 
Motion   Exclusive — Record  Evidence. 

Attachment — Discharge — Improper    Ground — Proceeds    of    Homestead — Ex- 
emption. 

1.  Section  6681,  Revised  Codes  1907,  permitting  discharge  of  an 
attachment  on  the  ground  that  the  writ  was  improperly  or  irregularly 
issued,  does  not  authorize  its  discharge  on  the  ground  that  the  pro- 
ceeds  of  sale   of   homestead  lands   were   exempt   from  seizure. 

Same — Motion  to  Dissolve — Determinable  on  Record  Evidence. 

2.  A  motion  to  dissolve  an  attachment  must  be  decided  upon  the 
record  evidence  alone,  the  inquiry  of  the  court  being  limited  to  the 
very  matter  specified  in  the  motion;  hence  where  the  record  was 
barren  of  any  evidence  tending  to  support  defendant's  motion,  it 
was  error  to  dissolve  the  attachment. 

Appeal  from  District  Court,  Chouteau  County;  John  W. 
TattaUy  Judge. 

Action  by  Henry  Davis  and  another,  copartners,  doing 
business  under  the  firm  name  of  Davis  Brothers,  against 
Laura  E.  Bryant.  From  an  order  dissolving  an  attachment, 
plaintiffs   appeal.     Reversed. 

Cause  submitted  on  briefs  of  Counsel. 
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Messrs.  Strandhan,  Towner  &  Clark,  for  Appellants. 

The  proceeds  of  lands  acquired  under  the  homestead  laws 
of  the  United  States  are  not  exempt  from  execution  or  attach- 
ment. {Field  V.  Ooat  (Okl.),  173  Pac.  364;  Andrews  v. 
Rowan,  28  How.  Pr.  (N.  Y.)  126;  Scoit  v.  BrigJiam,  27  Vt. 
561;  Ritzville  Hardware  Co,  v.  Bennington,  50  Wash.  Ill, 
126  Am.  St.  Rep.  894,  96  Pac.  826;  Jean  v.  Dee,  5 
Wash.  580,  32  Pac.  460;  Brandhoefer  v.  Bain,  45  Neb.  781, 
64  N.  W.  213;  Duell  v.  Potter,  51  Neb.  241,  70  N.  W.  932; 
Mcintosh  V.  Aubrey,  185  U.  S.  122,  46  L.  Ed.  834,  22  Sup. 
Ct.  Rep.  561    [see,  also,  Rose's  U.  S.  Notes]);  18  Cyc.  1440.) 

Mr.  H.  8.  McGinley,  for  Respondent. 

The  money  derived  from  the  sale  of  the  exempt  federal 
homestead  was  exempt  from  execution.  {Meacham  v.  Edmon- 
son, 54  Itfiss.  746;  Crow  v.  Brown,  81  Iowa,  344,  25  Am. 
St.  Rep.  501,  11  L.  R.  A.  110,  46  N.  W.  993;  In  re  Daubner, 
96  Fed.  805 ;  Blair  v.  Mayer,  24  S.  D.  563 ,  140  Am.  St.  IJep. 
797,  124  N.  W.  721;  Field  v.  Goat   (Okl),  173   Pac.  36.4.) 

WR,  COMMISSIONER  HORSEY  prepared  the  opinion  for 
the   court. 

Appeal  from  an  order  dissolving  an  attachment.  Plain- 
tiffs commenced  an  action  in  the  district  court  of  Chouteau 
county  against  the  above-named  defendant  to  recover  the  sum 
of  $658.56,  together  with  interest  and  costs  of  suit.  A  writ 
of  attachment  was  issued  and  certain  real  property  belong- 
ing to  the  defendant  was  levied  upon  by  the  sheriff.  Subse- 
quently, and  on  or  about  October  18,  1917,  an  alias  writ  of 
attachment  in  said  cause  was  issued  by  the  clerk  of  said 
court  and  levy  duly  made  upon  money  to  the  amount  of 
$1,060  in  the  Benton  State  Bank,  belon«:ing  to  the  defendant. 

On  November  10,  1919,  the  defendant  moved  to  dissolve 
the  attachment  last  above  made  for  the  reason:  **That  the 
said   moneys   are   the   proceeds  from  the  sale   of   a   320-acre 

62  Mont.— 23 
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homestead  patented  to  the  defendant,  Laura  E.  Bryant,  and 
that  said  debt  made  the  cause  of  action  if  she  is  liable  at  all 
therefor  was  contracted  prior  to  the  issuance  of  the  patent 
to  said  lands  and  by  reason  thereof,  the  said  homestead 
lands,  together  with  the  proceeds  from  the  sale  thereof,  are 
exempt  from  execution  or  attachment  for  debts  or  expenses 
contracted  prior  to  the  time  patent  was  issued."  The  motion 
specified  that  it  was  to  be  **made  upon  the  records  and  files 
in  the  cause,  and  upon  such  other  evidence  as  it  may  be 
necessary  to  produce,  including  the  record  of  patent." 

On  November  18,  1919,  this  motion  was  submitted  to  the 
court  for  decision  upon  the  following  papers,  to-wit,  writ  of 
attachment,  alias  writ  of  attachment  together  with  returns 
thereon,  copy  of  patent  from  the  government  of  the  United 
States,  and  a  deed  from  the  defendant  to  one  Charles  Nel- 
son. These  were  the  only  papers  and  the  only  evidence  con- 
sidered by  the  lower  court  in  passing  upon  the  motion. 
Thereafter,  and  on  April  20,  1920,  the  court  made  an  order 
dissolving  the  attachment. 

Counsel  for  plaintiffs  invite  attention  to  several  matters, 
any  one  of  which  they  urge  is  sufficient  to  demonstrate  the 
court  was  in  error  in  dissolving  the  attachment. 

It  is  first  insisted  that  we  are  not  permitted  to  pass  upon 
[1]  the  main  question  in  the  case  because  the  motion  to 
discharge  the  attachment  was  not  made  upon  the  ground  that 
the  writ  of  attachment  was  improperly  or  irregularly  issued, 
as  provided  for  in  sections  6681,  6682  and  6683  of  the  Re- 
vised Codes,  but  that  the  property  levied  upon  was  exempt 
from  seizure  under  a  writ  of  attachment  or  execution.  With 
this  we  agree.  The  question  is  not  one  that  properly  arises 
upon  a  motion  to  dissolve  an  attachment.  {State  ex  rel, 
Malin-Yates  Co.  v.  Justice  of  the  Peace,  51  Mont.  133,  149 
Pac.  709;  Holman  v.  Cooper,  48  Wash.  24,  92  Pac.  781; 
Culhane  etc.  Co.  v.  Farrand,  34  S.  D.  87,  147  N.  W.  271.) 

But  even  assuming  that  the  question  stated  in  the  motion 
[2}    could  be  raised  in  the  manner  pursued  by  the  defendant 
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here,  we  are  still  confronted  with  the  fact  that  cases  of  this 
character,  presented  to  the  lower  court  on  record  evidence 
alone,  must  be  decided  ''precisely  upon  what  was  before  the 
district  court;  that  is,  upon  record  evidence,  and  nothing 
else."  (Newell  v.  WMtivell,  16  Mont.  243,  40  Pac.  866.) 
The  motion  advised  the  lower  court  that  the  defendant 
claimed  the  money  levied  upon  represented  proceeds  from 
the  sale  of  a  federal  homestead  belonging  to  the  defendant, 
and  was  therefore  exempt  from  attachment  and  execution. 
The  inquiry  by  the  district  court  was  limited  to  the  very  mat- 
ter specified  in  the  motion.  (Omalia  etc.  Co,  v.  Chauviru-Fant 
etc.  Co.,  18  Mont.  468,  45  Pac.  1087.) 

Nowhere  in  the  record  evidence,  considered  by  the  lower 
court,  is  there  disclosed  any  connection  between  the  moneys 
attached  and  any  homestead  entry.  The  answer  of  the  gar- 
nishee, Benton  State  Bank,  and  the  sheriff's  return  to  the 
writ  of  attachment,  even  if  considered  of  any  probative  value, 
are  both  barren  of  any  suggestion  that  the  moneys  attached 
represented  proceeds  from  the  sale  of  a  federal  homestead 
owned  by  the  defendant. 

No  affidavit  was  filed  by  the  defendant  in  support  of  her 
motion,  and  the  district  court  therefore,  did  not  have  before 
it  anything  to  move  it  to  order  the  writ  discharged. 

For  the  foregoing  reasons,  we  recommend  that  the  order 
appealed  from  be  reversed. 

Per  Curiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  order  appealed  from  is  reversed. 

Eeversed. 
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KEELER  BROS.,  Respondent,  v.  SCHOOL  DISTRICT  No. 
3,  SHERIDAN  COUNTY,  Appellant. 

(No.  4,590.) 
(Submitted  January  7,   1922.    Decided  February  20,  1922.) 

[205   Pac.   217.] 

Schools* and  School  Districts — Sale  of  Bonds — Statutory  Ee- 
quirements — Failure  to  Pursue — Damages — Complaint — In^ 
sufficiency — Contracts — Ultra  Vires. 

Pleading — General    Demurrer — Complaint — ^Sufficiency — ^When    to    be    Up- 
held. 

1.  Where  a  general  demurrer  to  the  complaint  was  sustained,  the 
supreme  court  on  appeal  will  search  it  from  end  to  end  to  determine 
whether  it  can  be  reasonably  held  sufficient  upon  any  theory,  and 
if  upon  the  facts  stated  plaintiff  is  entitled  to  relief  upon  any  view 
of  it,  it  will  be  sustained. 

Municipal    Corporations — School    Districts — Authority — Contracts. 

2.  A  person  dealing  with  the  agents  of  a  municipal  corporation  (a 
school  district  in  this  instance)  must  at  his  peril  see  that  they  are 
acting  within  the  scope  of  their  authority  and  line  of  duty;  if  not, 
and  he  makes  an  authorized  contract^  he  does  so  at  his  own  risk. 

Same — When  Contracts  Void. 

3.  A  contract  with  a  municipal  corporation  not  entered  into  as  pre- 
scribed by  statute  is  not  binding  and  a  recovery  cannot  be  had 
thereon. 

Same — District     Bonds — Sale— -Nondelivery — Damages — Complaint — Insuffi- 
ciency. 

4.  In  an  action  for  damages  for  breach  of  contract,  allegations  in 
the  complaint  that  defendant  school  district  had  entered  into  a  con- 
tract with  plaintiff  corporation  under  which  it  had  agreed  to  sell  to 
plaintiff  an  issue  of  bonds  with  the  understanding  that  defendant 
would  take  the  statutory  steps  requisite  to  authorize  the  issue,  but 
had  failed  to  take  such  steps,  showed  upon  their  face  that  the 
contract  was  unenforceable  and  did   not  state  a   cause  of  action. 

Same  —  District  Bonds  —  Delivery — Condition   Precedent — ^Failure  to   Per- 
form— Fatally   Defective    Complaint. 

5.  The  absence  from  the  complaint  of  an  allegation  that  plaintiff 
had  paid  the  purchase  price  of  the  school  district  bonds  into  the 
county  treasury,  or  had  tendered  payment,  made  a  condition  prece- 
dent to  delivery  of  them  to  it  by  Chapter  76,  Laws  of  1913,  285 
et  seq.   rendered   the   pleading    fatally   defective. 

Same — ^When   Contract    Ultra   Vires — When    Irregular  Merely. 

6.  An  ultra  vires  contract  of  a  municipal  corporation  is  one  the 
corporation  has  no  power  to  make  under  any  circumstances  or  for  any 
purpose;  where,  however,  it  enters  into  a  contract  which  it  has 
authority  to  make  but  in  making  it  fails  to  follow  the  procedure  laid 
down  by  statute,  it  is  not  ultra  vires,  but  irregular  merely. 


3.    Estoppel  of  municipality  to  deny  validity  of  contract  under  void 
statute,  see  note  in  2  Aim.  Cas.  403. 
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Appeal  from  District  Court,  Sheridan  County:  John  Hurly, 
Judge. 

Action  by  Keeler  Bros,  against  School  District  No.  3, 
Sheridan  County..  Judgment  for  plaintiff  and  defendant  ap- 
peals.   Reversed  and  remanded,  with  instructions. 

Cause  submitted  on  briefs  of  Counsel. 

Mr.  Geo.  Cudhie  and  Mr.  C.  H.  Bentley,  for  Appellant, 

Messrs.  Bdbcock  &  Ellery,  for  Respondent. 

Defendant's  contention  is  that  it  was  incumbent  upon  the 
plaintiff  to  plead  facts  showing  that  the  execution  of  the 
contract  sued  upon  was  within  the  powers  of  the  school  trus- 
tees of  the  defendant  school  district.  In  other  words,  it  is 
the  defendant's  contention  that  the  burden  was  upon  the 
plaintiff  to  plead  facts  showing  that  the  contract  was  not  an 
ultra  vires  contract.  While  there  appears  to  be  some  author- 
ity supporting  defendant's  contention,  the  great  weight  of 
authority  seems  to  be  to  the  effect  that  the  defense  of  ultra 
vires  by  a  private  corporation  or  a  municipal  corporation  or 
a  gu<wi-municipal  corporation  is  a  defense  that  cannot  be 
raised  by  a  demurrer  but  is  an  affirmative  defense  which  must 
be  pleaded.  {Brown  v.  Board  of  Education  of  City  of  Po- 
mona, 103  Cal.  531,  37  Pac.  503;  Burkhardt  v.  Georgia  School 
Township,  9  S.  D.  315,  69  N.  W.  16 ;  Webb  v.  School  District 
No.  3,  83  Minn.  Ill,  85  N.  W.  932;  State  v.  School  District, 
34  Kan.  237,  8  Pac.  208;  10  Cyc.  1156;  7  R.  C.  L.,  sec.  678; 
Martin  v.  Kentucky  L.  Inv.  Co.,  146  Ky.  525,  Ann.  Cas. 
i913C,  332,  142  S.  W.  1038 ;  Arizona  Life  Ins.  Co.  v.  Lindell, 
15  Ariz.  471,  140  Pac.  60;  5  Ency.  PL  &  Pr.  95;  Iowa  Busi- 
ness Men's  Bldg.  &  Loan  Assn.  v.  Berlau,  125  Iowa,  22, 
98  N.  W.  766.) 
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ME.  CHIEF  COMMISSIONER  STARK  prepared  the  opin- 
ion for  the  court. 

The  complaint  in  this  action  in  substance  alleges  that,  at 
all  the  times  mentioned  therein,  the  plaintiff  was  a  corpora- 
tion under  the  laws  of  Colorado,  and  the  defendant  was  a 
duly  created,  organized  and  existing  school  district  under  theT 
laws  of  Montana;  that  on  the  first  day  of  June,  1917,  de- 
fendant entered  into  a  written  contract  with  plaintiff  to  sell 
and  deliver  to  plaintiff  $6,000  of  six  per  cent  bonds  of  the 
defendant  school  district,  in  which  contract  it  agreed  to  take 
such  proceedings  as  the  attorneys  for  plaintiff  might  direct 
and  prepare,  so  that  said  bonds  might  be  duly  authorized 
to  be  issued,  and  issued  and  delivered  to  plaintiff,  which  con- 
tract, and  the  acceptance  thereof  by  defendant,  are  as  fol- 
lows: 

''Subject:   Sheridan   Co.    (Mont.)    S. 'D.— Westby. 
"Hon.  Board  of  School  Trustees,  Westby  School  District  No. 
3,  Westby,  Montana. 

''Gentlemen:  For  $6,000.00  six  per  cent.  (6%)  bonds  of 
your  school  district,  to  be  dated  June  1st,  1917,  absolutely 
due  and  payable  in  twenty  (20)  years,  but  redeemable  ac; 
cording  to  law,  with'  principal  and  semiannual  interest  pay- 
able at  the  county  treasurer's  office,  Sheridan  county,  Mon- 
tana, or  at  the  National  Bank  of  Commerce,  in  New  York 
City,  at  our  option,  we  will,  upon  delivery  of  the  bonds  to  us 
in  Denver,  Colorado  when  accompanied  by  complete  evidence 
of  their  legality  in  form  satisfactory  to  our  attorneys,  pay 
you  the  sum  of  $6,050.00,  including  accrued  interest. 

"Prior  to  the  delivery  of  the  bonds,  it  is  understood  and 
agreed  that  your  board  will  take  such  steps  and  adopt  any 
and  all  proceedings  that  our  attorneys  may  direct  and  pre- 
pare, to  the  end  that  said  bonds  are  duly  authorized  to  be 
issued,  and  issued,  and  delivered  to  us  without  undue  or  un- 
necessary delay. 


It 
ti 
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'*We  are  attaching  hereto  our  certified  check  No.  K — 4506 
for  five  hundred  ($500.00)  dollars,  payable  to  your  order, 
which  is  to  be  held  as  an  evidence  of  good  faith,  pending  the 
completion  of  this  transaction. 

''This  bid  is  for  immediate  acceptance  only. 

**Eespectfully  submitted, 

KeeliEb  Brothers, 
By  [Signed]   Geo.  E.  Keeler. 
State    of    IVIontana,    County    of    Sheridan,    School    District 

No.  3 — ss. : 
"The  above  bid  of  Keeler  Brothers,  of  Denver,  Colorado, 
accepted  for  and  on  behalf  of  Sheridan  county  school  dis- 
trict No.  3  by  order  of  its  board  of  school  trustees  and  entered 
of  record  this  first  day  of  June,  A.  D.  1917.  Receipt  of  the 
above-mentioned  certified  check  is  also  hereby  acknowledged. 

**  [Signed]     E.   N.   Hinshaw,   Chairman. 
"Attest: 

"[Signed]     E.   E*.   Severeid. 
"[Seal.]     [Signed]     E.  0.  Mann,  Clerk.'' 

It  is  further  alleged  that  plaintiff  has  fully  complied  with 
all  its  covenants  under  said  contract,  and  has  offered  to  pay 
to  defendant  the  full  contract  price  for  the  bonds,  upon  per- 
formance by  defendant  of  its  covenant  relative  to  the  adop- 
tion of  proceedings  necessary  to  the  legal  issuance  and  deliv- 
ery thereof,  which  proceedings  had  been  directed  and 
prepared  by  plaintiff's  attorneys  long  prior  to  the  commence- 
ment of  this  action  and  demand  made  upon  defendant  to 
adopt  the  same  and  take  the  necessary  proceedings  to  legally 
issue  the  bonds  and  deliver  them  to  plaintiff,  but  that  de- 
fendant had  refused,  failed,  and  neglected  to  do  so. 

In  paragraph  VII  it  is  alleged  that  prior  to  the  commence- 
ment of  this  suit,  defendant  had  sold  and  delivered  said  bonds 
to  a  purchaser  other  than  plaintiff  and  thereby  voluntarily 
made  the  performance  of  the  contract  on  its  part  impossible. 

The  complaint  further  contains  allegations  of  damages  to 
plaintiff  in  the  sum  of  $200  for  fees  paid  to  attorneys  for  the 
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preparation  of*  the  proceedings  mentioned  in  the  agreement; 
and  an  additional  sum  of  $485  for  profits  which  plaintiff 
would  have  made  by  sale  of  the  bonds  to  a  purchaser  whom 
plaintiff  had  procured  therefor  at  a  considerable  expense  and 
inconvenience,  which  fact  was  known  to  defendant  when  it 
failed,  refused  and  neglected  to  adopt  the  necessary  proceed- 
ings to  legally  issue  and  deliver  the  bonds  to  the  plaintiff; 
and  that  demand  for  payment  of  the  claimed  damages  had 
been  made  upon  and  refused  by  defendant.  The  prayer  is 
for  judgment  against  defendant  in  the  sum  of  $686,  with 
interest  at  eight  per  cent  per  annum  from  October  1,  1917. 

To  this  complaint  defendant  filed  a  general  demurrer 
which  was  overruled,  and,  having  failed  to  answer  within 
the  time  allowed  by  order  of  the  court,  on  January  24,  1919, 
judgment  was  entered  against  defendant  for  the  sum  of 
$758.07  and  costs  of  suit. 

The  case  is  now  before  this  court  upon  defendant's  appeal 
from  this  judgment.  The  sole  question  presented  is  whether 
the  complaint  states  facts  sufScient  to  constitute  a  cause  of 
action. 

Bearing  in  mind  that  the  complaint  stands  confronted  only 
[1]  by  a  general  demurrer,  it  is  the  duty  of  the  court  to 
search  it  from  end  to  end  and  determine  whether  its  sufficiency 
can  be  reasonably  asserted  upon  any  theory.  (Nixon  v.  Mon- 
tana Ry.  Co.,  50  Mont.  95,  Ann.  Cas.  1916B,  299,  145  Pac.  8.) 

If  upon  any  facts  stated,  from  any  point  of  view,  the  plain- 
tiff is  entitled  to  relief,  the  complaint  will  be  sustained. 
{Hicks  V.  Rupp,  49  Mont.  40,  140  Pac.  97.) 

Paragraph  VII  of  the  complaint,  standing  by  itself,  might 
justify  a  conclusion  that  at  the  time  the  contract  pleaded  was 
entered  into,  the  defendant  had  taken  the  steps  necessary 
to  issue  the  bonds;  but  in  the  face  of  the  other  allegations 
of  the  complaint,  such  a  conclusion  is  not  warranted. 

The  plaintiff's  own  construction  of  the  contract  pleaded  is 
that  the  defendant  "covenanted  and  agreed  to  take  such 
steps  and  adopt  any  and  all  proceedings  that  the  attorneys  of 


62  Mont.]     Keeleb  Bros.  v.  School  Dist.  No.  3,  361 

[62  Mont.  356.] 

plaintiff  might  direct  and  prepare  to  the  end  that  such  bonds 
might  be  duly  authorized  to  be  issued,  and  issued,  and  de- 
livered to  said  plaintiff  without  undue  or  unnecessary  delay.'* 

In  at  least  four  separate  statements  in  the  complaint  it  is 
alleged  that  defendant  has  failed,  neglected,  and  refused  to 
adopt  and  take  the  necessary  proceedings  to  legally  issue 
said  bonds. 

Construing  the  allegations  of  the  complaint  most  favorably 
to  the  plaintiff,  the  only  logical  inference  to  be  drawn  is  that 
at  the  time  the  contract  was  entered  into  the  statutory  pro- 
ceedings necessary  to  be  taken  by  the  defendant  to  authorize 
its  board  of  trustees  to  issue  the  bonds  of  the  district  and 
deliver  them  to  the  plaintiff  had  not  been  taken. 

The  statutes  in  force  at  the  date  of  this  contract,  relative 
to  the  issuance  and  delivery  of  bonds  by  a  school  district 
are  contained  in  Session  Laws  of  1913,  Chapter  76,  at  page 
285  et  seq,,  and  they  require,  before  such  bonds  can  be  issued 
and  delivered:  (1)  A  submission  of  the  question  of  their 
issuance  to  the  qualified  electors  of  the  district,  and  a  ma- 
jority vote  in  their  favor;  (2)  the  actual  execution  of  the 
bonds  by  the  chairman  and  clerk  of  the  board,  and  their  regis- 
tration by  the  county  treasurer  in  a  book  provided  for  that 
purpose;  (3)  a  sale  of  the  bonds  after  a  call  for  bids  therefor 
has  been  published  in  some  newspaper  for  a  period  of  not 
less  than  four  weeks,  or  if  the  bids  received  are  not  satis- 
factory, a  rejection  of  the  bids  by  the  trustees,  after  which 
they  may  be  sold  at  private  sale;  and  (4)  after  bids  are 
accepted,  a  payment  of  the  price  into  the  county  treasury, 
and  then  the  actual  delivery  of  the  bonds  to  the  purchaser. 

In  State  ex  rel.  Bean  v.  Lyons,  37  Mont.  354,  96  Pac.  922, 
this  court,  in  construing  the  power  of  the  board  of  school 
trustees,  held  that  statutes  granting  and  defining  powers  of 
municipal  and  gwasi-municipal  bodies,  such  as  school  districts, 
will  be  construed  not  only  as  a  grant  of  powers  to  such  board, 
but  also  as  a  limitation  thereon,  both  as  to  its  extent  and  as 
to*the  mode  of  its  exercise. 
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A  person  dealing  with  the  agents  of  a  municipal  corpora- 
[2]  tion  must  at  his  peril  see  that  such  agents  are  acting 
within  the  scope  of  their  authority  and  line  of  their  duty,  and 
if  he  make  an  unauthorized  contract  he  does  so  at  his  own 
risk.     {Jay  v.  School  Dist,  24  Mont.  219,  61  Pac.  250.) 

The  contract  of  a  municipal  corporation  made  otherwise 
[3]  than  as  prescribed  by  statute  is  not  binding  and  a  recovery 
cannot  be  had  thereon.  (Reams  v.  Cooley,  171  Cal.  150,  Ann. 
Cas.  1917A,  1260,  and  cases  above  cited,  152  Pac.  293.) 

It  appears  by  the  affirmative  allegations  of  the  complaint 
[4,5]  that  at  the  time  the  trustees  of  the  defendant  district 
signed  the  contract  in  question,  no  proceedings  had  been 
taken  authorizing  the  issuance  of  any  bonds;  therefore,  they 
had  no  authority  to  bind  the  district  thereby,  and  no  recovery 
can  be  had  thereon. 

As  a  condition  precedent  to  its  right  to  have  the  defend- 
ant's bonds  delivered  to  it,  in  any  event,  the  plaintiff  would 
have  been  required,  under  the  statute  referred  to  above,  to 
actually  pay  the  purchase  price  into  the  county  treasury. 
There  is  no  allegation  in  the  complaint  that  the  plaintiff  had 
performed  or  tendered  performance  of  this  condition.  The 
absence  of  such  allegation  renders  the  complaint  fatally  de- 
fective, i 

For  the  reasons  above  indicated,  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  the 
court  erred  in  overruling  the  demurrer  thereto. 

Counsel  for  plaintiff  contend  that  the  objections  to  the 
[6]  contract  urged  by  defendant  can  be  raised  only  by  an- 
swer, for  the  reason  that,  if  well  taken,  they  simply  show 
that  the  contract  was  an  tUtra  vires  act  of  the  defendant,  and 
that  this  must  be  pleaded  as  an  affirmative  defense.  In  the 
contention  that  this  contract  was  ultra  vires,  counsel  are  in 
error,  as  it  was  within  the  power  of  the  board  after  bonds 
had  been  duly  authorized,  advertised  for  sale,  and  bids  there- 
for rejected,  to  sell  them  at  private  sale;  hence,  this  contract 
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was  not  ultra  vires,  but  only  unauthorized  and  irregular,  and 
the  irregularities  app.ear  upon  the  face  of  the  complaint. 

^^  Ultra  vires  contracts"  of  a  municipal  corporation  are  such 
as  the  corporation  has  no  power  to  make  under  any  circum- 
stances or  for  any  purpose;  but  when  a  municipal  corporation 
enters  into  a  contract  which,  under  existing  law,  it  has  au- 
thority to  make,  but  fails  to  follow  the  procedure  laid  down 
by  statute,  it  is  not  ''tUtra  vires,''  but  irregular.  {Rogers  v. 
City  of  Omalia,  80  Neb.  591,  114  N.  W.  833.) 

We  recommend  that  the  judgment  be  reversed  and  the 
cause  remanded  to  the  district  court,  with  instructions  to  sus- 
tain the  defendant's  demurrer  to  plaintiff's  complaint. 

Per  Curiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  reversed  and  the  cause  is  remanded  to 
the  district  court,  with  instructions  to  sustain  the  defendant's 
demurrer  to  plaintiff's  complaint. 

Beversed. 


HENDERSON  et  al.,  Admrs.,  Respondents,  v.  DANIELS, 

ApPELLAjNT. 

(No.  4,640.) 
(Submitted  January  31,  1922.     Decided  February  20,  1922.) 

[205  Pac.  964.] 

Real  Property  —  Contracts  of  Sale  —  Cancellation  of  Instru- 
ments— Forfeitures — Estaies  of  Deceased  Persons — Execur- 
tors  and  Administrators — Foreign  WUls — Probate — Copies 
— Attestation — Judgments — Collateral  Attack. 

Forfeitures — Strict   Interpretation. 

1.  A  condition  involving  a  forfeiture  must  be  strictly  interpreted 
against  the  party  for  whose  benefit  it  is  created. 

Contracts — Condition   Precedent — Definition. 

2.  A  condition  precedent  in  a  contract  is  an  act  to  be  performed  by 
one  party  to  it  before  the  accruing  of  a  liability  of  the  other  party, 
and  must  be  pleaded  and  proved. 
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Same — Condition  Precedent — ^Intention   of  Partiea. 

3.  What  ifl  a  condition  precedent  depends  not  on  the  teclinical 
worda,  but  on  the  plain  intention  of  the  parties  to  be  deduced  from 
the  whole  instrument. 

Same — ^Performance   of   Act — ^''Beasonable   Time." 

4.  A  "reasonable  time"  within  which  to  do  an  act  is  so  much  time 
as  is  necessary^  under  the  circumstances,  to  do  conveniently  what  the 
contract  or  duty  requires  should  be  done  in  a  particular  case;  and 
when  the  facts  are  clearly  established  or  are  admitted  or  undisputed, 
the  question  of  what  is  a  reasonable  time  is  one  of  law. 

Beal  Property — Ck)ntract  of  Sale-Cancellation — ^Foreign  Executors — Ob- 
taining Power  to  Execute  Deed  —  Condition  Precedent — What  not 
Beasonable   Time. 

5.  Plaintiffs,  nonresident  executors  of  the  estate  of  the  owner  of 
lands  in  Montana,  entered  into  a  contract  with  defendant  for  the 
sale  thereof,  one  condition  of  which  was  that  within  a  reasonable 
time  after  entering  into  it  they  should  secure  the  necessary  authority 
from  the  probate  court  in  this  state  to  execute  it  and  make  delivery 
to  the  vendee.  Under  the  contract  the  vendee  was  to  forfeit  all 
sums  paid  by  him  in  case  of  failure  to  comply  with  any  of  its  con- 
ditions. He  made  a  down  payment  of  $6,000,  the  first  deferred  pay- 
ment becoming  due  fourteen  months  thereafter.  Authority  to  execute 
the  deed  was  not  obtained  before  the  first  deferred  payment  became 
due  and  plaintiff  defaulted  in  its  payment.  Held,  in  an  action  to 
cancel  the  contract  and  forfeit  the  down  payment,  that  the  condition 
that  plaintiffs  should  secure  authority  to  execute  the  deed,  and  make 
delivery  of  it  to  defendant,  within  a  reasonable  time  was  a  condition 
precedent  to  putting  defendant  in  default;  that  the  lapse  of  four- 
teen months  was  not  a  reasonable  time  within  which  to  perform  that 
condition,  and  that  absence  of  an  allegation  that  plaintiffs  had  per- 
formed it  rendered  the  complaint  insuflScient  to  state  a  cause  of 
action. 

Executors  and  Administrators — Appointment — ^Pleading  Order  of  Appoint- 
ment— Insufficiency. 

6.  An  allegation  that  H.  "is  now  the  duly  appointed,  qualified  and 
acting  administrator"  of  an  estate  was  insufficient  as  a  pleading  that 
the  administrator  had  been  appointed  by  an  order  *'duly  given  or 
made,"  as  permitted  under  section  9169^  Revised  Codes  of  1921,  to 
show  the  jurisdictional  fact  of  his  appointment,  and  admission  of 
evidence  in  support  of  it  was  therefore  error. 

Probate   Proceedings — Foreign   Will — Attestation   of   Copies — Insufficiency. 

7.  Under  sections  10040  and  10555,  Revised  Codes  of  1921,  an 
attestation  by  the  clerk  of  a  probate  court  of  another  state  that 
papers  constituting  the  record  of  proceedings  in  that  court  were 
true  and  correct  copies  of  the  will  and  its  probate  there,  without  a 
certificate  of  the  judge  ''that  the  attestation  is  in  due  form,"  was 
insufficient  to  entitle  them  to  be  admitted  in  evidence  in  this  state, 
not  being  duly  authenticated  as  required  by  section  10040. 

Same — Foreign    Will — Probate    in    This    State — ^Lack    of    Jurisdiction. 

8.  The  filing  of  a  petition  for  the  probate  of  a  foreign  will  un- 
accompanied "by  a  copy  of  the  will  duly  authenticated"  as  required 
by  section  10040,  Revised  Codes  of  1921,  did  not  confer  jurisdiction 
upon  the  district  court  to  make  an  order  admitting  it  to  probate  in 
this  state. 


8.     On  ancillary  probate  at   testator's   domicile  after   probate  in  other 
jurisdiction,  see  notes  in  7  Ann.  Cas.  313;  1  L.  B,  A.   (n.  s.)  996. 
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Judgments — Collateral   Attack. 

9.  A  judgment  of  a  court  of  general  jurisdiction  may  be  collaterally 
attacked  when  want  of  jurisdiction  affirmatively  appears  from  an  in- 
spection of  the  record. 

,  Appeal  from  District  Court,  Fergus  County;  Jack  Briscoe, 
Judge. 

Action  by  S.  S.  Henderson  and  another  against  H.  B, 
Daniels.  From  a  judgment  for  plaintiffs  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Beversed  and  remanded, 
with  directions. 

Messrs.  Belden  dk  De  Kalb  and  Mr.  Merle  C.  Oroene,  for 
Appellant,  submitted  a  brief;  Mr.  0.  W.  Belden  argued  the 
cause  orally. 

The  contract  in  its  entirety  leaves  no  doubt  but  that  it  was 
the  intention  of  the  parties  thereto  that  the  deed  and  abstract 
would  be  prepared,  executed  and  put  in  escrow  at  the  bank 
within  a  short  time  after  the  execution  of  the  agreement. 
This  means,  of  course,  that  the  respondents  were  to  get  the 
proper  court  authority  and  furnish  a  good  and  marketable 
title.  In  the  construction  of  contracts  like  this  one  the  under- 
takings of  the  respective  parties  are  always  considered  de- 
pendent unless  a  contrary  intention  appears.  {Bank  of 
Columbia  v.  Hangar,  26  U.  S.  464,  7  L.  Ed.  223  [see,  also, 
Rose's  U.  S.  Notes]  ;  Ink  v.  Bohrig,  23  S.  D.  548,  122  N.  W. 
594;  Parker  v.  Parmele,  20  Johns.  130,  11  Am.  Dec.  253; 
Shinn  v.  Roberts,  20  N.  J.  L.  435,  43  Am.  Dec.  636;  Stein 
V.  Waddell,  37  Wash.  634,  80  Pac.  184;  39  Cyc.  1306.)  A 
cursory  examination  of  the  complaint  in  this  action  shows 
no  pleading  of  performance,  no  pleading  of  an  offer  to  per- 
form and  no  allegation  whatever  with  respect  to  the  plain- 
tiffs having  made  good  their  part  of  the  contract.  In  order 
to  state  a  cause  of  action  the  complaint  must  show  that  plain- 
tiff has  done  and  performed  all  conditions  by  him  to  be  per- 
formed. {Sutton  V.  L(ywry,  39  Mont.  462,  104  Pac.  545; 
Earris  v.  Boot,  28  Mont.  159,  72  Pac.  429.) 
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Sections  7405  to  7406,  inclusive,  Revised  Codes  of  Montana 
of  1907,  make  a  production  of  the  copy  of  the  will  and  the 
probate  thereof  **duly  authenticated"  a  jurisdictional  fact 
that  must  exist  before  the  district  court  in  Montana  could 
have  any  authority  whatsoever  to  act.  (11  R.  C.  L.  77.) 
In  section  7911  it  is  provided  what  the  words  "duly 
authenticated"  mean.  How  can  it  be  said  that  a  district 
court  of  this  state  can  find  from  the  face  of  the  rec- 
ord that  the  same  is  "duly  authenticated,"  when  the  record 
itself  shows  that  it  is  not  "duly  authenticated."  (See  Rowe 
V.  Barnes,  101  Iowa,  302,  70  N.  W.  197 ;  Caperton  v.  Ballard, 
81  U.  S.  238,  20  L.  Ed.  885  [see,  also,  Rose's  U.  S.  Notes] ; 
Brack  v.  Morris,  90  Kan.  64,  132  Pac.  1185 ;  Williams  v.  Dun- 
can, 92  Ky.  125,  17  S.  W.  330 ;  Wells  Fargo  Co.  v,  Davis,  105 
N.  T.  670,  12  N.  E.  42;  Northwestern  Mui,  Life  Ins,  Co.  v. 
Stevens,  71  Fed.  258,  18  C.  C.  A.  107;  Westerman  Y,.Shep- 
pard,  52  Neb.  124,  71  N.  W.  950  j  Cooley  v.  Kelly,  52  Ind. 
App.  687,  96  N.  E.  368.) 

Mr,  Ralph  J.  Anderson,  for  Respondents,  submitted  a  brief 
and  argued  the  cause  orally. 

Counsel  for  the  appellant  assume  that  the  provisions  of  this 
contract  were  concurrent  and  dependent,  but,  while  it  is  true 
that  the  provisions  as  to  the  final  payment  and  the  delivery 
of  the  deed  were  concurrent,  mutual  and  dependent,  the  pro- 
visions as  to  previous  installments  were  not  concurrent  and 
dependent.  (27  R,  C.  L.  460;  39  Cyc.  1307;  Sayre  v.  Craig,  4 
Ark.  10,  37  Am.  Dec.  757;  Robinson  v.  Harbour,  42  Miss. 
795,  97  Am.  Dec.  501;  Biddle  v.  Coryell,  18  N.  J.  L.  377,  38 
Am.  Dec.  521;  27  R.  C.  L.  460.) 

Counsel  objected  to  the  admission  of  plaintiff's  exhibit  "A," 
on  the  trial  of  the  case  in  the  lower  court,  which  was  ad- 
mitted, and  have  assigned  error  by  reason  thereof.  The 
exhibit  consisted  of  all  papers  in  the  file  of  the  probate  pro- 
ceeding in  Fergus  county,  Montana,  in  connection  with  admis- 
sion of  the  will  of  Eliza  J.  Henderson  to  probate  and  the 
appointment  of  an  administrator  with  the  will  annexed.     Sec- 
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tions  7404^7406,  inclusive,  of  Revised  Codes  provide  the 
method  of  admitting  foreign  wills  for  probate.  These  sections 
were  adopted  from  California  (sees.  1322-1324,  Cal.  Code  Civ. 
Proc).  The  principal  ground  for  the  objection  to  the  admis- 
sion  of  this  exhibit  in  evidence  was  that  the  certificate  at- 
tached to  the  will  from  the  state  of  Illinois  was  insufficient  to 
prove  anything.  This  precise  question  was  before  the  supreme 
court  of  the  state  of  California  in  the  case  of  Ooldtree  v. 
McAllister,  23  Pac.  -207,  and  it  was  there  held  that  such  an 
objection  could  only  be  raised  on  a  direct  attack,  as  on  ap- 
peal, but  not  collaterally  in  an  independent  proceeding. 

We  will  doubtless  be  met  with  the  contention  that  a  foreign 
executor  cannot  execute  a  conveyance  to  real  estate  under  a 
power  in  a  will  where  the  real  estate  sought  to  be  conveyed 
is  located  in  a  foreign  state.  It  is  true  that  the  executor,  as 
such,  cannot  execute  a  power  in  a  foreign  state,  but  where 
the  power  is  vested  in  the  executor  individually,  and  not  by 
virtue  of  his  office,  as  is  true  under  the  will  in  this  case, 
such  foreign  executor  may  convey  property  in  a  foreign  state. 
(11  R.  C.  L.  405;  Newton  v.  Bronsan,  13  N.  Y.  587,  67  Am. 
Dec.  89  (see  note  on  page  105)  ;  Woolworth  v.  Root,  40  Fed. 
723 ;  Morrfew  v.  San  Francisco  &  S.  R,  R,  Co,,  107  Cal.  587, 
40  Pac.  810.) 

An  attempt  was  made  in  the  trial  of  this  case  to  excuse  the 
appellant  from  accepting  the  deed  as  conveying  a  marketable 
title,  upon  the  ground  that  counsel  in  their  opinions  for  vari- 
ous parties  from  whom  he  sought  to  make  a  loan  had  held 
the  title  not  to  be  marketable,  but  the  opinion  of  counsel,  if 
erroneous,  is  no  excuse  for  failure  to  perform  the  contract. 
(27  R.  C.  L.  492;  Winter  v.  Stock,  29  JUal.  407,  89  Am.  Dec. 
57;  Montgomery  v.  Pacific  Coast  Lamd  Bureau,  94  Cal.  284, 
28  Am.  St.  Rep.  122,  29  Pac.  640.) 

MR.  CHIEF  COMMISSIONER  STARK  prepared  the  opin- 
ion for  the  court. 

The  record  in  this  case  discloses  that  on  the  twenty-eighth 
day   of   December,    1916,    S.    S.    Henderson,    of    Monmouth, 
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Illinois,  and  David  W.  Henderson  and  Lizzie  L.  Hickman, 
respectively  the  executor  and  executrix  of  the  last  will  and 
testament  of  Eliza  J.  Henderson,  deceased,  of  Monmouth, 
Illinois,  in  their  own  right,  and  for  and  on  behalf  of  the 
estate  of  Eliza  J.  Henderson,  deceased,  under  a  power  con- 
tained in  the  will  of  said  Eliza  J.  Henderson,  deceased,  as  the 
parties  of  the  first  part,  entered  into  a  contract  with  E.  H. 
Daniels,  of  Lewistown,  Montana  (the  defendant  herein),  as 
party  of  the  second  part,  by  the  terms  of  which  the  parties 
of  the  first  part  agreed  to  sell  and  convey  to  the  party  of 
the  second  part,  and  the  party  of  the  second  part  agreed  to 
purchase  from  them,  a  tract  of  land  located  in  Fergus  county, 
Montana,  for  the  sum  of  $29,900,  of  which  amount  $6,000  was 
to  be  paid  in  cash,  upon  the  execution  of  the  agreement  and 
the  deposit  of  the  same  in  escrow  with  the  First  National 
Bank  of  Lewistown,  together  with  a  warranty  deed  conveying 
the  land  to  the  party  of  the  second  part.  The  balance  of 
the  purchase  price  was  to  be  paid  as  follows,  to-wit:  $4,000 
on  or  before  March  1,  1918;  $2,000  on  or  before  March  1, 
1919;  $2,000  on  or  before  March  1,  1920;  and  $2,900  on  or 
before  March  1,  1921. 

Upon  making  the  above  payments,  the  party  of  the  second 
part  had  the  privilege  of  executing  a  note  to  the  first  parties 
for  the  balance  of  $13,000,  bearing  interest  at  the  rate  of 
six  per  cent  per  annum,  payable  March  1,  1924,  secured  by  a 
first  mortgage  covering  the  premises,  and  on  delivery  of  the 
same  to  the  bank,  to  receive  the  deed.  The  party  of  the 
second  part  was  given  the  right  to  make  any  or  all  of  said 
installment  payments  at  any  time  he  saw  fit,  whether  due 
or  not,  and  upon  doing  so  and  executing  the  note  and  mort- 
gage  above  mentioned,  to  receive  the  deed  from  the  bank. 
There  was  a  further  provision  in  the  contract,  **that  within 
a  reasonable  time  after  the  execution  of  these  presents  the 
parties  of  the  first  part  shall  secure  such  authority  as  may 
be  required  to  execute  and  deliver  said  deed  and  shall  pro- 
cure at  their  own  expense  an  abstract  of  title  to  all  said  lands. 
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showing  a  good  and  marketable  title,  or  title  that  will  be 
unencumbered  at  the  date  of  the  delivery  of  said  deed.*'  The 
contract  also  contained  a  clause  forfeiting  the  $6,000  paid,  in 
the  event  of  the  failure  of  the  party  of  the  second  part  to 
complete  the  purchase  of  said  land. 

The  defendant  did  not  pay  the  installment  due  March  1, 
1918,  and  thereafter  the  plaintiffs  commenced  this  suit  to 
cancel  the  contract  and  declare  a  forfeiture  of  the  $6,000 
paid  thereon. 

An  amended  complaint  was  filed  May  9,  1919,  the  first  two 
paragraphs  of  which  are  as  follows: 

**I.  That  Ivan  Henderson  is  now  duly  appointed,  qualified, 
and  acting  administrator  of  the  estate  of  Eliza  J.  Henderson, 
deceased,  with  the  Will  Annexed. 

**II.  That  prior  to  the  twenty-eighth  day  of  December, 
1916,  David  W.  Henderson  and  Lizzie  L.  Hickman  were  ap- 
pointed respectively  executor  and  executrix  by  the  county 
court  of  Warren  county,  Illinois,  and  ever  since  said  time 
have  been,  and  now  are,  respectively,  executor  and  executrix 
of  the  last  will  and  testament  of  Eliza  J.  Henderson,  deceased, 
in  the  said  state  of  Illinois." 

The  complaint  sets  out  the  terms  of  the  agreement  above 
referred  to;  the  default  of  the  defendant  in  making  the  pay- 
ment of  March  1,  1918;  that  demand  had  been  made  on  the 
defendant  for  the  same;  that  immediately  after  the  execution 
of  the  agreement  the  defendant  entered  into  possession  of  the 
premises  and  has  remained  in  possession  at  all  times  down  to 
the  commencement  of  the  suit;  that  the  rental  value  of  the 
premises  during  the  time  the  same  were  so  occupied  by  the 
defendant  exceeded  the  amount  paid  by  the  defendant  to  the 
plaintiff;  and  that  the  existence  of  the  contract  casts  a  cloud 
upon  the  plaintiffs'  title  to  the  real  estate  mentioned.  A  copy 
of  the  contract  is  attached  to  and  made  a  part  of  the  amended 
complaint. 

To  this  amended  complaint  the  defendant  filed  a  general 
demurrer,   which   was  overruled,   and   thereafter  he   filed   his 
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answer  denying  the  allegations  of  paragraphs  I  and  II  above 
quoted,  and  admitting  all  of  the  other  matters  alleged,  except 
the  rental  value  of  the  premises,  and  that  the  contract  con- 
stituted a  cloud  upon  the  title  U>  the  land. 

As  a  separate  defense,  the  answer  alleged  that,  by  reason  of 
the  provisions  of  the  contract,  it  was  the  duty  of  the  plaintiffs, 
within  a  reasonable  time,  to  secure  and  deliver  a  deed  and 
abstract  showing  a  good  and  marketable  title  or  title  that 
would  be  unencumbered  at  the  date  of  delivery  thereof,  and 
to  procure  authority  from  the  proper  court  to  execute  and 
deliver  the  deed  therein  mentioned,  that  the  plaintiffs  had 
willfully  failed  and  neglected  to  do  this,  and  thereby  the 
defendant  had  been  greatly  hampered  and  embarrassed  in 
complying  with  the  contract  for  the  reason  that  he  was  to  have 
the  right  of  taking  up  the  contract  and  paying  the  balance 
due  at  any  time  he  chose,  and  that  he  had  been  prevented 
from  exercising  this  option  on  account  of  this  neglect  of  the 
plaintiffs,  of  which  fact  they  had  been  advised  prior  to  the 
bringing  of  the  suit;  that  the  provisions  of  the  contract  con- 
cerning payment  and  the  delivery  of  the  deed  and  furnishing 
of  the  abstract  of  title  were  and  are  concurrent  conditions, 
and  that  payment  was  not  due  until  the  plaintiffs  had  com- 
plied with  the  terms  of  said  contract. 

The  case  was  tried  before  the  court  without  a  jury,  and  re- 
sulted in  findings  and  a  decree  in  favor  of  the  plaintiffs. 

Defendant  moved  for  a  new  trial,  which  was  denied,  and 
the  case  is  now  before  this  court  on  appeal  from  the  judg- 
ment and  from  the  order  overruling  the  motion  for  a  new 
trial. 

At  the  beginning  of  the  trial  defendant  objected  to  the 
introduction  of  any  evidence  by  plaintiffs  on  the  ground  that 
the  amended  complaint  fails  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  which  objection  was  overruled. 

Thereupon  plaintiffs  offered  in  evidence  all  of  the  papers 
in  the  matter  of  the  Estate  of  Eliza  J.  Henderson,  in  the 
district  court  of  Fergus  county,  Montana,  consisting  of  a  peti- 
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tion  filed  by  the  plaintiff  Ivan  Henderson  on  October  14,  1918, 
for  the  probate  of  the  last  will  and  testament  of  Eliza  J.  Hen- 
derson, deceased,  setting  forth  the  fact  of  the  death  of  de- 
cedent in  Warren  county,  Illinois,  that  she  left  real  estate  in 
Fergus  county,  Montana,  and  that  she  left  a  will  bearing 
date  March  25,  1914,  which  has  been  proved,  allowed  and 
admitted  to  probate  in  the  county  court  of  Warren  county, 
state  of  Illinois,  a  court  of  competent  jurisdiction,  and  that 
an  authenticated  copy  of  such  proceedings  is  exhibited  and 
presented  with  said  petition.  The  petition  contains  other  re- 
citals describing  the  property  of  the  estate  in  Fergus  county, 
the  names  of  the  heirs,  that  David  W.  Henderson  and  Lizzie 
L.  Hickman  are  named  as  executor  and  executrix  of  said 
will,  but  that  they  do  not  reside  in  Montana,  and  refuse  to 
act  as  such. 

The  documents  filed  with  this  petition*  purporting  to  be  the 
authenticated  copy  of  probate  proceedings  in  Warren  county, 
Illinois,  consist  of:  (1)  Petition  for  probate  of  the  last  will 
and  testament  of  Eliza  J.  Henderson,  deceased;  (2)  orders 
for  hearing;  (3)  certificate  of  mailing  notice  by  clerk;  (4) 
order  admitting  will  to  probate;  (5)  oath  of  executor  and 
executrix;  and  (6)  letters  testamentary  and  certified  copy  of 
the  last  will  and  testament  of  the  deceased.  To  these  papers 
is  attached  a  certificate  of  the  clerk  of  the  county  court  of 
Warren  county  to  the  effect  that  said  papers  are  true  and 
correct  copies  thereof,  as  the  same  appear  of  record  in  his 
oflSce. 

The  balance  of  the  papers  included  in  said  exhibit  **A" 
consists  of  an  order  by  the  district  court  of  Fergus  county, 
fixing  the  date  for  hearing  the  petition  and  directing  notices 
to  be  given,  a  certificate  of  proof  of  will  and  facts  found,  and 
an  order  of  said  court  admitting  the  will  to  probate,  and  ap- 
pointing the  plaintiff  Ivan  Henderson  as  the  administrator 
with  the  will  annexed. 

Both  the  certificate  of  proof  of  will  and  facts  found  and 
the  order  admitting  the  will  to  probate  and  appointing  the 
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plaintiff  Ivan  Henderson  as  administrator  with  the  will  an- 
nexed disclose  that  the  only  testimony  introduced  in  support 
of  the  petition  at  the  hearing  consisted  of  the  copies  of  the 
proceedings  had  in  the  county  court  of  Warren  county, 
Illinois,  as  above  set  out. 

The  defendant  objected  to  the  introduction  of  this  exhibit 
"A"  in  evidence  upon  grounds  which  will  be  discussed  later 
on  in  this  opinion,  and  the  objection  was  overruled. 

In  the  view  of  the  case  which  we  entertain,  there  are  but 
two  propositions  which  require  discussion  and  these  are:  (1) 
Does  the  complaint  state  a  cause  of  actionf  (2)  Did  the 
court  err  by  admitting  in  evidence  plaintiffs'  exhibit  **A"! 

I.  In  order  to  answer  the  first  proposition  it  is  necessary 
to  examine  and  construe  certain  provisions  of  the  contract 
upon  which  the  action  is  ba.sed.  According  'to  the  amended 
complaint  Eliza  J.  Henderson  died  in  Illinois,  and  two  of  the 
parties  of  the  first  part  in  the  contract,  viz.,  David  W.  Hen- 
derson and  Lizzie  L.  Hickman,  were  prior  to  its  date  ap« 
pointed  executor  and  executrix  respectively  of  her  will  in 
the  county  court  of  Warren  county,  Illinois. 

At  the  tiriie  the  contract  was  entered  into  this  will  had  not 
been  admitted  to  probate  in  the  state  of  Montana,  so  the  ex- 
ecutor and  executrix  were  not  in  a  position  to  fulfill  the  cove- 
nants of  the  contract  on  their  part  to  convey  a  marketable 
title  of  the  interests  of  the  estate  in  the  lands,  for  the  rea- 
son **that  the  authority  of  *  *  *  an  executor  or  admin- 
istrator does  not  extend  beyond  the  jurisdiction  of  the  gov- 
ernment under  which  he  was  invested  with  his  authority." 
(Sec.  10563,  Rev.  Codes  1921.) 

In  order  to  protect  the  rights  of  the  defendant,  and  to 
guarantee  him  a  good  title  to  the  lands  which  he  agreed  to 
purchase,  the  contract  provided  that  the  parties  of  the  first 
part  should  within  a  reasonable  time  after  its  execution  **  se- 
cure such  authority  as  may  be  required  to  execute  and  deliver 
said  deed."  This  provision  can  have  only  one  meaning,  i.  e., 
that  they  should  have  the  will  of  Eliza  J.  Henderson  admitted 
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to  probate  in  Montana,  to  the  end  that  court  proceedings 
might  be  taken  to  obtain  authority  to  make  the  sale  and  have 
it  confirmed,  if  such  were  found  to  be  necessary,  or,  in  the 
event  the  provisions  of  the  will  were  sufficient  to  authorize 
the  sale  and  conveyance  without  authority  from  the  court, 
that  the  will  should  be  legally  shown  of  record  in  the  county 
where  the  lands  are  situated,  so  that  the  parties  of  the  first 
part  would  be  able  to  perform  the  other  covenants  of  the  con- 
tract and  convey  a  marketable  title,  and  have  the  same  shown 
in  the  abstract  of  title  which  they  likewise  agreed  to  furnish 
within  a  reasonable  time. 

The  contract  contains  a  provision  to  the  effect  that,  if  the 
party  to  the  second  part  shall  fail  to  comply  with  its  terms 
and  provisions,' he  shall  forfeit  as  liquidated  damages  all  sums 
theretofore  paid  by  him. 

A  condition  involving  a  forfeiture  must  be  strictly  in- 
[1-4]  terpreted  against  the  party  for  whose  benefit  it  is 
created.  (Sec.  7408,  Rev.  Codes  1921;  Finley  v.  School  Dist. 
No.  1,  51  Mont.  411,  153  Pac.  1010;  Smith  v.  Hoffman,  56 
Mont.  299,  184  Pac.  842.) 

This  covenant  to  secure  authority  to  execute  and  deliver  the 
deed  imposed  a  duty  upon  the  parties  of  the  first  part  alone, 
and  the  inquiry  presents  itself  whether  it  was  necessary  that 
it  should  be  fulfilled  at  or  before  the  time  when  the  first  de- 
ferred payment  of  $4,000  became  due;  that  is,  whether  this 
provision  of  the  contract  created  a  condition  precedent  to  the 
rights  to  enforce  payment  of  this  amount. 

*'A  condition  precedent  in  a  contract  is  an  act  to  be  per- 
formed by  one  party  before  the  accruing  of  a  liability  of  the 
other  party,  and  it  must  be  pleaded  and  proven.  (Chit.  Cont. 
(11th  Am.  ed.)  1083.)  What  is  a  condition  precedent  depends, 
not  upon  technical  words,  but  upon  the  plain  intention  of  the 
parties,  to  be  deduced  from  the  whole  instrument."  (Ket- 
chum  V.  Belding,  58  App.  Div.  295,  68  N.  Y.  Supp.  1100.) 

** Reasonable  time"  is  defined  to  be  so  much  time  as  is 
necessary,-  under  the  circumstances,  to  do  conveniently  what 
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the  contract  or  duty  requires  should  be  done  in  a  particular 
case.  {Bowen  v.  Detroit  City  By.  Co.,  54  Mich.  496,  52 
Am.  Sep.  822,  20  N.  W.  559.  See,  also,  various  definitions 
given  in  7  Words  and  Phrases,  5977,  First  Series.)  When 
the  facts  are  clearly  established  or  are  admitted  or  undis- 
puted, the  question  of  what  is  a  reasonable  time  is  one  of  law. 
(Hill  V.  Hobart,  16  Me.  164;  McFadden  v.  Henderson,  128 
Ala.  221,  29  South.  640.) 

Bearing  in  mind  the  fact  that,  when  this  contract  was  exe- 
[6]  cuted,  the  parties  of  the  first  part  therein  did  not  have 
authority  to  make  a  conveyance  in  Montana  of  the  interest 
of  Eliza  J.  Henderson  in  the  lands  agreed  to  be  conveyed; 
that  they  agreed  to  obtain  such  authority  within  a  reasonable 
time;  that  until  this  authority  had  been  obtained  the  at- 
tempted conveyance  of  the  interest  of  the  estate  in  the  lands 
under  the  deed  deposited  in  escrow  would  not  vest  in  the 
defendant  a  marketable  title,  or  any  legal  title  at  all;  that  the 
first  installment  of  the  deferred  payments  did  not  become 
due  until  fourteen  months  after  the  date  of  the  contract;  that 
the  defendant  had  the  right  to  make  any  or  all  of  said  de- 
ferred payments  at  any  time  he  saw  fit,  whether  the  same 
were  due  or  not,  and  then  receive  the  deed;  that  all  the 
proceedings  necessary  to  obtain  this  authority  might  easily 
have  been  taken  in  much  less  time  than  the  fourteen  months 
intervening  between  the  date  of  the  contract  and  the  time 
when  the  first  deferred  payment  became  due;  and  also  that 
the  conditions  of  the  contract  must  be  strictly  interpreted 
against  the  parties  of  the  first  part — we  cannot  escape  the 
conclusion  that  it  was  the  plain  intention  of  the  parties  at 
the  time  they  entered  into  this  contract  that  the  authority 
to  execute  and  deliver  the  deed  should  be  secured  before  the 
time  when  the  deferred  payment  of  $4,000  became  due  on 
March  1,  1918.  • 

If  further  argument  were  necessary,  we  might  advert  to  the 
fact  that  at  the  trial  the  first  thing  which  plaintiffs  attempted 
to  prove  was  that  authority  to  make   and   deliver  the  con- 
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veyance  had  in  fact  been  secured  in  Montana  by  proceedings 
instituted  in  the  district  court  of  Fergus  county  prior  to  the 
commencement  of  this  suit,  and  to  the  further  fact  that  at  the 
trial  there  was  evidence  introduced  tending  to  show  that 
in  the  year  1918  the  defendant  had  arranged  to  borrow 
money,  secured  by  mortgage  upon  the  land  in  question,  to  pay 
up  the  entire  purchase  price,  and  was  prevented  from  com- 
pleting the  loan  solely  by  reason  of  the  fact  that  he  could  not 
show  good  title  to  the  land. 

From  the  foregoing  conclusion  it  follows  that,  before  the 
plaintiffs  could  put  the  defendant  in  default  for  failure  to 
make  the  payment  of  March  1,  1918,  it  was  necessary  that 
they  should  plead  and  prove  that  they  had  complied  with  their 
agreement  to  secure  authority  to  execute  and  deliver  the  deed. 
The  amended  complaint  does  not  contain  any  allegation  that 
they  had  done  so,  and  therefore  does  not  state  a  cause  of  ac- 
tion. (Sec.  7405,  Rev.  Codes  1921;  Porter  v.  Plymouth  Gold 
Min.  Co.,  29  Mont.  347,  101  Am.  St.  Rep.  569,  74  Pac.  938  j 
Eetchum  v.  Belding,  supra.) 

II.  The  foregoing  might  well  dispose  of  this  appeal,  but  we 
deem  it  advisable  to  consider  the  second  proposition,  viz.: 
Did  the  court  err  by  admitting  in  evidence  plaintiffs'  exhibit 
*'A,''  being  the  record  in  the  matter  of  the  estate  of  Eliza  J. 
Henderson,  deceased,  in  Fergus  county,  Montana  ¥ 

The  defendant  objected  to  this  testimony  upon  two  grounds, 
[6]  the  first  of  which  was:  **That  there  is  no  pleading  that 
the  administrator  with  the  will  annexed  was  appointed  by  an 
order  duly  given  or  made,  and  there  is  no  pleading  in  lieu 
of  the  short  cut  allowed  by  the  statute,  setting  up  the  juris- 
dictional facts  showing  or  tending  to  show  that  the  adminis- 
trator with  the  will  annexed  was  duly  appointed  by  this 
court." 

Paragraph  I  of  the  amended  complaint,  quoted  above,  is 
the  only  reference  made  to  the  appointment  of  the  plaintiff 
Ivan  Henderson  as  the  administrator  with  the  will  annexed  of 
the  Henderson  estate.    Reading  this  paragraph  in  connection 
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with  the  provisions  of  the  statute  (see.  9169,  Rev.  Codes  1921) 
and  the  numerous  decisions  of  this  court  concerning  the  same 
{Harmon  v.  Comstock  Horse  &  G.  Co.,  9  Mont.  243,  23  Pac. 
470 ;  Weaver  v.  English,  11  Mont.  84,  27  Pac.  396 ;  Walter  v. 
Mitchell,  25  Mont.  385,  65  Pac.  5;  State  v.  Lagoni,  30  Mont. 
472,  76  Pac.  1044;  Hears  v.  Shaw,.  32  Mont.  575,  81  Pac.  338) 
shows  that  the  objection  was  well  taken  and  should  have  been 
sustained. 

A  further  objection  to  the  introduction  of  plaintiffs'  exhibit 
[7]  "A"  in  evidence  was  that  the  records  embraced  therein 
affirmatively  disclose  that  the  court  of  Fergus  county  had  no 
jurisdiction  to  appoint  the  plaintiff  Ivan  Henderson  as  ad- 
ministrator with  the  will  annexed  of  the  estate  of  Eliza  J. 
Henderson,  deceased. 

Section  10040  of  the  Revised  Codes  of  1921,  with  reference 
to  the  probate  of  foreign  wills,  provides:  **When  a  copy  of 
the  will  and  probate  thereof,  duly  authenticated,  shall  be 
produced  by  the  executor,  or  by  any  other  person  interested 
in  the  will,  with  a  petition  for  letters,  the  same  must  be  filed, 
and  the  court  or  judge  must  appoint  a  time  for  the  hearing, 
notice  whereof  must  be  given,"  etc. 

Under  the  provisions  of  section  10655,  Revised  Codes  of 
1921,  the  judicial  record  *'of  a  sister  state  may  be  proved  by 
the  attestation  of  the  clerk,  and  the  seal  of  the  court  an- 
nexed, if  there  be  a  clerk  and  a  seal,  together  with  a  certffi- 
cate  of  the  chief  judge  or  presiding  magistrate,  that  the 
attestation  is  in  due  form." 

There  is  attached  to  the  purported  record  of  the  probate 
proceedings  from  Warren  county,  Illinois,  which  were  filed 
with  the  petition  for  the  probate  of  the  will  in  the  district 
court  of  Fergus  county,  only  a  certificate  or  attestation  by 
the  clerk  of  said  court  to  the  effect  that  the  same  are  true 
and  correct  copies  thereof  as  the  same  appear  of  record  in  his 
office,  but  there  is  no  certificate  whatever  of  any  judge  or 
magistrate  **that  the  attestation  is  in  due  form."  In  the  case 
of  Adams  v.  Stenehjem,  50  Mont.  232,  146  Pac.  469,  the  certi- 
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fied  copy  of  a  judgment-roll  from  a  district  court  of  North 
Da]y)ta  was  offered  in  evidence,  attested  by  the  clerk  of  the 
court,  to  which  was  attached  a  certificate  of  the  judge  of  the 
court,  which  failed  to  state  that  the  attestation  by  the  clerk 
was  "in  due  form."  Construing  section  10555,  supra,  in  con- 
nection with  section  1,  Article  IV,  of  the  Constitution  of  the 
United  States,  and  section  905,  United  States  Revised  Statutes 
(U.  S.  Comp.  Stats.,  sec.  1519),  this  court  said:  **In  the  ab- 
sence of  such  certificate  [of  the  judge]  as  the  federal  statute 
and  our  Code  prescribe,  the  copy  is  not  entitled  to  be  ad- 
mitted.    This  rule  is  recognized  universally." 

Therefore  *'the  copy  of  the  will  and  the  probate  thereof" 
produced  by  the  plaintiff  Ivan  Henderson  with  his  petition 
was  not  **duly  authenticated"  as  required  by  section  10040, 
supra. 

Did  the  filing  of  this  petition,  unaccompanied  **by  a  copy 
[8]  of  the  will  duly  authenticated,"  confer  jurisdiation  upon 
the  court  to  ultimately  make  an  order  admitting  the  will  to 
probate!  We  think  it  did  not.  In  the  case  of  Crawford  v. 
Pierse,  56  Mont.  371,  185  Pac.  315,  this  court,  discussing  the 
method  by  which  a  district  court  acquires  jurisdiction,  said: 
**It  can  acquire  jurisdiction  of  a-  particular  civil  case  only 
by  the  filing  of  a  written  complaint,  •  •  •  which,  besides 
the  formal  parts,  must  contain  a  statement  of  the  facts 
constituting  the  cause  of  action,  in  ordinary  and  concise  lan- 
guage. •  •  •  The  court  cannot  redress  a  particular  wrong 
unless  the  facts  constituting  the  wrong  are  made  manifest  to 
it  in  a  written  complaint,  as  provided  by  the  statute.  It  is 
only  by  this  means  that  its  general  power  can  be  brought  into 
activity  in  a  given  case.  If  the  pleading  is  not  sufficient  to 
put  the  defendant  in  the  wrong,  the  court  cannot  grant  re- 
dress. A  judgment  based  upon  such  a  pleading  is  invalid." 
The  same  reasoning  applies  with  equal  force  to  a  petition  for 
the  probate  of  a  foreign  will.  The  statute  supra  requires  that 
a  petition  for  its  probate  must  be  accompanied  by  **a  copy 
of   the    will   and   the    probate    thereof    duly    authenticated." 
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Until  this  is  done,  the  court  does  not  acquire  jurisdiction  of 
the  subject  matter  and  is  without  authority  to  make  the  ulti- 
mate order  admitting  the  will  to  probate. 

Counsel  for  plaintiffs  urge  that  this  matter  may  not  be 
[9]  inquired  into  in  this  proceeding,  because  it  is  a  collateral 
attack  on  a  judgment  or  order  entered  in  another  case,  and 
in  support  of  this  contention  cite  the  case  of  Ooldtree  v.  Mc- 
Alister,  86  Cal.  93,  23  Pac.  207,  24  Pac.  801. 

We  do  not  agree  with  the  decision  in  the  Ooldtree  Case. 
Indeed,  in  a  later  California  case.  Estate  of  Clark,  148  Cal. 
108,  113  Am.  St.  Rep.  197,  7  Ann.  Cas.  306,  1  L.  R.  A.  (n.  s.) 
996,  82  Pac.  760,  that  court,  referring  to  the  Ooldtree  Case, 
said:  ** Question  may  be  raised  over  the  strict  logic  of  that 
opinion,  but  no  doubt  can  exist  as  to  the  strong  necessity 
which  called  it  forth." 

In  15  R.  C.  L.  895,  it  is  said:  ** While  it  is  generally  held 
that  the  presumption  in  favor  of  judgments  of  courts  of  gen- 
eral jurisdiction  is  conclusive  on  collateral  attack  where  no 
want  of  jurisdiction  is  apparent  on  the  record,  yet  it  is 
equally  well  settled  that  such  judgments  may  be  collaterally 
attacked  when  a  want  of  jurisdiction  affirmatively  appears 
from  an  inspection  of  the  record."  To  the  same  effect  are 
the  cases  of  Dietrich  v.  Martin,  24  Mont.  145,  81  Am.  St.  Rep. 
419,  60  Pac.  1087;  Burke  v.  Interstate  Sav.  &  L.  Assn,,  25 
Mont.  315,  87  Am.  St.  Rep.  416,  64  Pac.  879;  Crawford  v. 
Pierse,  supra,  and  Wall  v.  Wall,  123  Pa.  545,  10  Am.  St. 
Rep.  549,  16  Atl.  598. 

Our  conclusion  is  that  the  petition  filed  by  the  plaintiff 
Ivan  Henderson,  with  the  accompanying  papers,  did  not  con- 
fer jurisdiction  of  the  estate  of  Eliza  J.  Henderson,  deceased, 
upon  the  district  court  of  Fergus  county,  and  that  the  ob- 
jection to  plaintiffs'  exhibit  **A"  should  also  have  been  sus- 
tained upon  the  second  ground  stated. 

For  the  reasons  above  indicated,  this  cause  must  be  re- 
versed, and,  since  the  record  discloses  that  the  plaintiffs  can- 
not amend  the  complaint  so  as  to  state  facts  constituting  a 
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cause  of  action,  we  recommend  that  the  judgment  and  order 
appealed  from  be  reversed,  and  the  cause  remanded  to  the 
district  court,  with  instructions  to  enter  judgment  dismissing 
the  complaint. 

Per  Curiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  appealed  from  are  reversed  and 
the  cause  is  remanded  to  the  district  court,  with  instructions 
to  enter  judgment  dismissing  the  complaint. 

Beversed. 


On  Motion  for  RBHEARiNa. 

MR.  CHIEF  COMMISSIONER  STARK  prepared  the  opin- 
ion for  the  court. 

On  motion  for  rehearing  it  is  urged  that  the  statement  in 
the  opinion  **that  before  the  plaintiffs  could  put  the  defend- 
ant in  default  for  failure  to  make  the  payment  of  March  1, 
1918,  it  was  necessary  that  they  should  plead  and  prove  that 
they  had  complied  with  their  agreement  to  secure  authority 
to  execute  and  deliver  the  deed"  is  contrary  to  the  rule  laid 
down  by  this  court  in  Arnold  v.  Fraser,  43  Mont.  540,  117 
Pac.  1064.  That  was  a  suit  in  equity,  brought  to  secure 
a  decree  canceling  a  contract  for  the  sale  of  certain  real 
estate  and  personal  property.  The  sufficiency  of  the  com- 
plaint was  attacked,  and  Mr.  Justice  HoUoway,  speaking  for 
the  court,  said:  **It  is  said  that  the  complaint  is  open  to  at- 
tack because  it  fails  to  allege  that  the  land  mentioned  in  the 
contract  was  free  from  encumbrances  and  that  plaintiffs  were 
able  to  convey  title.  If  this  was  an  action  to  recover  the 
purchase  price  or  damages  for  a  breach,  such  an  allegation 
might  be  necessary;  but  in  a  suit  to  cancel  the  contract  we 
are  unable  to  understand  what  office  such  an  allegation  would 
perform.*' 

The  criticism  of  the  original  opinion  is  doubtless  due  to  the 
fact  that  it  fails  to  state  the  full  measure  of  the  relief  sought 
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by  the  plaintiffs.  The  statement  in  the  opinion  is:  ''The  de- 
fendant did  not  pay  the  installment  due  March  1,  1918,  and 
thereafter  the  plaintiffs  commenced  this  suit  to  cancel  the  con- 
tract and  declare  a  forfeiture  of  the  $6,000  paid  thereon." 

As  a  matter  of  fact  the  relief  sought  by  the  plaintiffs' 
amended  complaint  is  in  the  alternative,  and  is  for  a  judg- 
ment: (1)  That  the  amount  due  from  defendant  to  plaintiffs 
be  determined,  and  that  by  the  decree  of  the  court  the  de- 
fendant be .  required  to  specifically  perform  the  contract  by 
paying  to  the  plaintiffs  the  amount  so  found  due;  or  (2) 
upon  his  failure  to  pay  such  amount  he  be  foreclosed  of  his 
rights,  and  the  contract  of  sale  be  canceled. 

The  statement  in  the  opinion  above  referred  to  should  be 
amplified  so  as  to  make  it  read:  '*The  defendant  did  not  pay 
the  installment  due  March  1,  1918,  and  thereafter  the  plain- 
tiffs commenced  this  suit  to  obtain  a  judgment  and  decree 
of  the  court  ascertaining  and  determining  the  amount  due 
from  defendant  to  plaintiffs  upon  said  contract  and  requiring 
the  defendant  to  specifically  perform  said  contract  by  paying 
such  amount,  or,  upon  his  failure  so  to  do,  he  be  foreclosed 
of  his  rights  thereunder  and  such  contract  be  canceled." 

With  this  modification  of  the  statement  referred  to,  the 
holding  of  the  original  opinion  is  in  entire  accord  with  the 
rule  laid  down  in  Arnold  v.  Fraser,  supra. 

We  recommend  that  the  original  opinion  be  modified  as 
above  indicated,  and  that  the  motion  for  a  rehearing  be  denied. 

Peb  Curia.m:  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  original  opinion  is  modified  as  indicated,  and  the 
motion  for  rehearing  is  denied. 
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Attachment  —  Improper  Isstuince  —  Corihrations  —  Action  on 
Statutory  Liability  of  Director — Nature  of  Liability, 

Attachment — ^When  Improperly  Issued. 

1.  An  attachment  is  improperly  issued  if  the  action  in  which  issued 
is  not  one  upon  a  contract,  express  or  implied,  for  the  direct  pay- 
ment of  money. 

Same — Corporations— Action   on  Statutory  Liability   of  Director — Attach- 
ment Improper. 

2.  Heldf  that  the  liability  of  a  director  for  the  debts  of  his  cor- 
poration imposed  by  section  3850,  Revised  Codes  of  1907,  as  amended 
(Chap.  140,  Laws  1909,  sec.  6003,  Bev.  Codes  1921),  for  failure  of 
the  corporation  to  file  its  annual  report  exhibiting  its  financial  con- 
dition, etc,  does  not  arise  out  of  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  and  that  therefore  a  writ  of  attach- 
ment was  improperly  issued  in  an  action  by  a  creditor  of  a  corpora- 
tion against  one  of  its  directors  to  recover  a  debt  owing  to  plaintiff 
by  the  corporation. 

Same — Implied  Contract — ^Upon  What  Founded. 

3.  Generally  speaking,  an  implied  contract  has  its  foundation  in  the 
doctrine  of  unjust  enrichment. 

Same — Corporations— Nature  of  Statutory  Liability  of  Director. 

4.  The  statutory  liability  of  a  director  of  a  corporation  for  all  its 
debts  or  judgments  for  failure  to  file  its  annual  financial  report  is 
in  the  nature  of  a  penalty  imposed  for  omission  to  obey  the  mandate 
of  the  law  and  is  not  contractual  in  character. 

Appeal  from  District  Court,  Meagher  County;  E.  H.  Oood* 
man,  Judge. 

Action  by  Walter  Butler  against  A.  Q.  Peters,  in  which  a 
writ  of  attachment  was  issued.  From  an  order  refusing  to 
discharge  the  attachment,  the  plaintiff  appeals.    Reversed. 

Messrs,  Ford  &  Linn,  for  Appellant,  submitted  a  brief;  Mr. 
C  A.  Linn  argued  the  cause  orally. 

Mr.   Chas.  L.   Tyman,  for  Respondent,   submitted   a  brief. 

We  contend  that  this  action  is  one  upon  an  implied  contract 
and  is  for  the  direct  payment  of  money,  and  one  in  which  a 
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writ  of  attachment  can  be  issued,  and  while  it  is  an  action 
based  upon  a  statutory  liability,  it  is  called  so  only  for  the 
purpose  of  the  remedy,  that  there  is  an  implied  promise  on 
all  of  the  directors  of  the  corporation  to  pay  the  corporation's 
debts,  but  they  may  become  immune,  upon  certain  conditions, 
one  of  which  is,  that  they  file  an  annual  statement,  setting 
forth  certain  facts  disclosing  to  their  creditors  the  financial 
standing,  in  order  that  persons  or  creditors  dealing  with  the 
corporation  may  know  what  credit  to  extend. 

Contracts  implied  in  law  are  more  properly  quasi-contracts 
or  constructive  contracts,  and  are  a  class  of  obligations  which 
are  imposed  or  created  by  law,  without  the  consent  of  the 
party  bound,  on  the  grounds  that  they  are  dictated  by  reason 
and  justice,  and  which  may  be  enforced  by  an  action  ex  con- 
tractu. (6  C.  J.  244;  Nevada  Co.  v.  Farnsworth,  89  Fed.  164; 
Chudnovski  v.  Eckels,  232  111.  312,  83  N.  E.  846;  OuttOrPercha 
&  Rubber  Co.  v.  City  of  Houston,  108  N.  Y.  276,  2  Am.  St.  Rep. 
412,  15  N.  E.  402.)  A  q'iiasi  or  implied  contract  is  one  where 
liability  exists  from  implication  of  law,  arising  from  facts  and 
circumstances  or  presumed  intention,  based  upon  the  doctrine 
of  unjust  enrichment,  the  implied  agreement  being  one  defining 
the  duty  of  the  defendant  rather  than  his  intentions.  (13  C.  J. 
244;  Board  of  Highway  Commrs.  v.  City  of  Bloomington,  253 
111.  164,  97  N.  E.  280.) 

Obligations  arising  by  implication  of  law  are  as  binding  as 
those  crefated  by  express  contract.  Obligations  created  by  law 
are  enforceable  by  those  in  whose  favor  they  run  as  fully 
and  completely  as  those  resulting  by  contract.  (Morgan's 
La.  &  T.B.  i&  8.  Co.  v.  Stewart,  119  La.  392,  44  South.  138.) 
There  is  an  implied  promise  under  our  laws,  for  the  director 
may  render  immunity  effective  by  filing  the  required  state- 
ijient,  otherwise  he  is  presumed  conclusively  to  have  assented 
to  stand  good  as  surety  for  all  the  liabilities  which  he  or  the 
other  directors  have  permitted  the  corporation  to  assume. 
(First  Nat.  Bank  v.  Cottonwood  Land  Co.,  51  Mont.  544,  85 
Pac.  642.) 
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MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  the  amount  ot  an  in- 
debtedness due  to  the  plaintiff  from  the  White  Sulphur 
Springs  Mineral  Water  Company,  a  corporation,  and  liability 
is  sought  to  be  fastened  upon  the  defendant  because  he  was 
a  director  of  the  corporation  at  the  time  the  indebtedness  was 
incurred  and  because  the  annual  report  required  by  law  had 
not  been  filed.  A  writ  of  attachment  was  issued  and  defend- 
ant's property  seized.  This  appeal  is  prosecuted  from  an 
order  of  the  district  court  refusing  to  discharge  the  attach- 
ment. 

If  the  attachment  was  improperly  issued,  it  should  have 
[1]  been  discharged  (sec.  9284,  Rev.  Codes  1921),  and  it  was 
issued  improperly  if  this  action  does  not  belong  to  the  class 
of  actions  in  which  an  attachment  is  authorized.  {State  ex 
rel.  Malin-Yates  Co.  v.  Justice  of  the  Peace,  51  Mont.  133, 
149  Pac.  709.) 

Under  our  statutes  an  attachment  may  issue  only  in  an 
[2,  3]  action  upon  a  contract,  express  or  implied,  for  the  direct 
payment  of  money.  (Sees.  9256,  9257,  Rev.  Codes  1921.)  At 
the  time  this  cause  of  action  arose,  section  3850,  Revised  Codes 
of  1907,  as  amended  by  section  1  of  Chapter  140,  Laws  of 
1909,  was  in  force.  It  provided  that  every  corporation  having 
a  capital  stock,  except  banks,  trust  companies  and  building 
and  loan  associations,  should  annually,  within  twenty  days 
after  December  31,  file  with  the  county  cleric  of  the  county  in 
which  the  corporation's  principal  place  of  business  was  sit- 
uated, a  report  exhibiting  the  financial  condition  of  the  cor- 
poration, etc.  The  statute  provided  further:  *'If  any  such 
corporation  shall  fail  to  file  such  report,  directors  of  the 
corporation  shall  be,  jointly  and  severally,  liable  for  all  debts 
or  judgments  of  the  cori5oration  then  existing,  or  which  may 
thereafter  be  in  any  wise  incurred  until  such  report  shall 
be  made  and  filed."  The  proviso  to  the  section  is  not  material 
here. 
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This  appeal  presents  the  single  question:  Does  the  liability 
of  a  director  under  the  statute  above  arise  out  of  a  contract, 
express  or  implied!  It  is  self-evident  that  an  express  con- 
tract is  not  involved,  and  counsel  for  plaintiff  concedes  that 
the  attachment  can  be  sustained,  if  at  all,  only  upon  the 
theory  that  by  accepting  the  office  of  director  the  defendant 
impliedly  agreed  to  pay  the  corporation's  debts  if  the  annual 
report  should  not  be  filed  as  required  by  law. 

The  statute  above  was  enacted  first  in  1867  (Laws  1867, 
p.  25),  and,  with  amendments  made  from  time  to  time,  has 
been  continued  in  force  to  the  present  day  and  is  now  found 
in  section  6003,  Revised  Codes  of  1921.  In  Oans  v.  Switzer, 
9  Mont.  408,  24  Pac.  18,  it  was  held  that  the  statute  is  penal 
in  character  and  must  be  construed  strictly;  that  it  establishes 
a  new  rule  of  private  right  unknown  to  the  common  law; 
and  that  the  liability  imposed  '*is  neither  created  by  con- 
tract, nor  given  as  compensation  for  a  direct  and  immediate 
wrong  done  by  the  directors  to  the  creditors."  The  doctrine 
of  that  case  has  never  been  repudiated ;  on  the  contrary, 
it  has  been  approved  in  every  instance,  where  the  same  ques- 
tion  has  reappeared.  {Elkhorn  Trading  Co.  v.  Tacoma  Mill- 
ing Co,,  16  Mont.  322,  40  Pac.  606;  Wethey  v.  Kemper,  17 
Mont.  491,  43  Pac.  716;  State  Savings  Bank  v.  Johnson,  18 
Mont.  440,  56  Am.  St.  Rep.  591,  33  L.  R.  A.  552,  45  Pac. 
662;  Oiddings  v.  IloUer,  19  Mont.  263,  48  Pac.  8;  Manhattan 
Trust  Co.  V.  Davis,  23  Mont.  273,  58  Pac.  718;  Daily  v. 
Marshall,  47  Mont.  377,  133  Pac.  681.)  Accepting  those  deci- 
sions as  determinative  of  the  character  of  our  statute,  the 
supreme  court  of  Pennsylvania  refused  to  enforce  the  liability, 
under  the  maxim  of  international  law  which  prevails  among 
the  states:  **The  courts  of  no  country  execute  the  penal 
laws  of  another."  {Commercial  Nat.  Bank  v.  Kirk,  222  Pa. 
567,  128  Am.  St.  Rep.  823,  71  Atl.  1085.)  However,  we 
think  the  Pennsylvania  court  carried  the  doctrine  beyond  the 
limit  set  by  this  court.  The  statute  is  not  penal  in  the  sense 
that  the  liability  is  imposed  as  punishment  for  an  offense  com- 
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mitted  against  the  public;  but,  since  a  new  and  onerous  bur- 
den is  imposed  by  reason  of  the  failure  to  file  the  report,  the 
statute  is  penal  in  the  sense  that  it  is  to  be  construed  strictly 
for  the  purpose  of  determining  whether  in  any  given  case  the 
director  is  subject  to  the  penalty.  {Daily  v.  Marshall,  above; 
Huntington  v.  Aiirill,  146  U.  S.  657,  36  L.  Ed.  1123,  13 
Sup.  Ct.  Rep.  224  [see,  also,  Rose's  U.  S.  Notes].)  But 
whenever  the  facts  disclose  the  liability  clearly,  the  statute 
should  be  construed  liberally  in  favor  of  the  creditor  who 
brings  himself  within  its  terms.  {Credit  Men's  Adjustment 
Co,  V.  Vickery,  62  Colo.  214,  161  Pac.  297.) 

It  has  been  necessary,  in  many  cases  arising  under  statutes 
in  principle  the  same  as  our  own,  for  the  courts  to  determine 
the  nature  of  the  directors'  liability  in  order  to  make  proper 
application  of  the  statute  of  limitations,  and,  so  far  as  we  are 
advised,  no  court  has  held  that  the  statute  which  limits 
the  time  within  which  an  action  upon  a  contract  must  be 
commenced  is  applicable  to  an  action  of  this  character;  on  the 
contrary,  it  has  been  held  generally  that  the  creditor's  action 
is  one  upon  a  statute  for  a  penalty  or  forfeiture,  when  the 
action  is  given  to  an  individual  or  to  an  individual  and  the 
state  (sec.  9032,  Rev.  Codes  1921)  as  distinguished  from  an 
action  upon  a  liability  created  by  statute  other  than  a  penalty 
or  forfeiture  (sec.  9033,  Rev.  Codes  1921;  State  Savings  Bank 
v.  Johnson,  above;  Merchants'  Bank  v.  Bliss,  35  N.  Y.  412; 
Brown  v.  Ctow,  158  Ind.  403,  62  N.  E.  1006).  In  Arkansas  it 
is  held  that  the  liability  is  contractual  in  its  nature  {Hughes 
V.  Kelley,  95  Ark.  327,  129  S.  W.  784),  but  the  decided  weight 
of  authority  and  the  better  reasoned  cases,  we  think,  hold 
that  the  liability  is  not  created  by  contract. 

Speaking  generally,  an  implied  contract  has  its  foundation 
[3,4]  in  the  doctrine  of  unjust  enrichment;  but  there  is  not 
present  any  element  of  that  doctrine  in  the  liability  imposed 
by  our  statute.  The  director  gains  nothing  by  failing  to  file 
the  report;  on  the  contrary,  the  effect  of  his  default  is  the 
imposition  upon  him  of  the  burden  of  the  corporation's  debts. 

62  Mont.— 25 
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He  is  required  to  respond,  not  because  he  agreed  to  do  so, 
but  solely  because  the  statute  imposes  upon  him  the  duty  to 
pay,  and  when  the  law  imposes  such  a  duty  it  is  idle  to  say 
that  a  contract  to  pay  is  implied.  (Bighy  v.  United  States 
(C.  C),  103  Fed.  597.)  Our  statute  will  not  admit  of  a 
construction  which  leads  to  the  conclusion  that  the  director's 
liability  partakes  of  the  nature  of  compensation  to  the  creditor 
for  any  direct  or  immediate  wrong  done  to  him  by  the  direc- 
tor. The  creditor  need  not  allege  or  prove  that  he  was  misled, 
imposed  upon,  or  injured  by  the  director's  default,  and  his 
right  to  recover  is  not  dependent  upon  the  corporation's  in- 
solvency. (First  Nat.  Bank  v.  Cottonivood  Land  Co.,  51 
Mont.  544,  154  Pac.  582.)  Indeed,  the  corporation  may  be 
a  prosperous,  going  concern  with  abundant  resources  from 
which  to  meet  all  of  its  obligations,  and  still  the  derelict  direc- 
tor is  personally  liable  for  its  debts  solely  because  the  required 
statement  was  not  £led.  Aside  from  capable  parties  and  a 
lawful  object,  every  essential  element  of  a  contract  is  wanting 
— consent  of  the  parties,  mutuality,  and  a  sufficient  considera- 
tion.'  (Sec.  7468,  Rev.  Codes  1921;  McCaun  v.  Railroad  Co., 
50  N.  Y.  176 ;  Morley  v.  Railway  Co.,  146  U.  S.  162,  36  L.  Ed. 
925,  13  Sup.  Ct.  Rep.  54  [see,  also,  Rose's  U.  S.  Notes].)  In 
1  Page  on  Contracts,  section  12,  it  is  said:  *'A  liability  im- 
posed by  statute  and  not  assumed  by  the  voluntary  agreement 
of  the  parties  is  not  a  contract,  even  if  it  is  a  liability  on 
which  the  action  of  debt  could  have  been  maintained  at  com- 
mon  law." 

Our  conclusion  is  that  the  director's  liability  is  purely  statu- 
tory and  is  in  the  nature  of  a  penalty  imposed  for  failure  to 
obey  the  mandate  of  the  law.  The  subject  is  discussed  at 
great  length,  and  the  numerous  decided  cases  supporting  our 
views  are  cited,  in  4  Fletcher's  Cyd.  Corporations,  Chapter 
46. 

It  is  the  general  rule  that,  whenever  defendant's  liability 
to  plaintiff  arises  purely  from  statute,  it  is  not  regarded  as  a 
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demand  on  which  an  attachment  will  issue  under  statutes  such 
as  our  sections  9256,  9257,  above  (6  C.  J.  88). 

Since  the  complaint  herein  does  not  state  a  cause  of  action 
upon  a  contract,  express  or  implied,  for  the  direct  payment 
of  money,  the  attachment  was  improperly  issued.  (Kyle  v. 
Chester,  42  Mont.  522,  37  L.  R.  A.  (n.  s.)  230,  113  Pac.  749.) 

The  order  is  reversed  and  the  cause  is  remanded  to  the 
district  court,  with  directions  to  discharge  the  attachment. 

Reversed. 

Mb.  Chief  Justice  Brantt.y  and  Assocute  Justices 
Cooper  and  Galen  concur. 

Mr.  Justice  Beynolds,  being  absent,  takes  no  part  in  the 
foregoing  decision. 


ANDERSON,    Appellant,   v.   McCLENATHAN,    Exeoutedc, 

Eespondent. 

(No.  4,638.) 
(Submitted  February  1,  1922.     Decided  February  27,  1922.)  ' 

[205  Pac.  230.] 

Beal  Property  —  Life  Estate  —  Voluntary  Payment  of  Taxes 
fey  Remainderman  Before  Due  not  Recoverable  from  Repre- 
sentative of  Life  Tenant. 

1.  Taxes  paid  by  a  remainderman  three  days  before  they  became 
delinquent  to  avoid  the  penalty  provided  for  nonpayment,  held  to 
have  been  paid  voluntarily,  and  therefore  not  recoverable  in  an  action 
against  the  representative   of  the   estate. 

Appeal  from  District  Court,  Gallatin  County;  B,  B.  Law, 
Judge. 


On  duty  of  life  tenant  to  pay  taxes,  see  notes  in  114  Am.  St.  Bep. 
448;  Ann.  Cm.  1917B,  944;  32  L.  B.  A.  744;  17  A.  L.  B.  1384. 
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Action  by  Ethylin  E.  Anderson  against  Violet  Q.  Mc- 
Clenathan, executrix  of  the  last  will  and  testament  of  Lydia 
G.  Briggs,  deceased.  Judgment  for  defendant  on  demurrer 
and  plaintiff  appeals.     Affirmed. 

Mr.  W.  B,  C.  Stewart  and  Mr.  George  T.  Patten,  for  Ap- 
pellant, submitted  a  brief;  Mr.  Patten  argued  the  cause 
orally. 

It  is  elementary  law  that  the  life  tenant  must  pay  the 
taxes  and  other  charges  on  the  property  during  the  continu- 
ance of  the  life  tenancy.  (Sec.  4535,  Rev.  Codes.)  Accord- 
ingly, the  life  tenant  is  required  to  pay  all  taxes  which 
become  a  lien  during  the  continuance  of  the  life  estate;  and 
the  remainderman  may  sue  for  and  recover  any  taxes  paid 
by  him  which  became  a  lien  during  such  life  tenancy.  (16 
Cyc.  632-634;  AhernatJiy  v.  Orton,  42  Or.  437,  95  Am.  St. 
Rep.  774,  71  Pac.  327;  Usserrj  v.  Sweet,  137  Ark.  140,  208 
S.  W.  600;  St.  Paul  Trust  Co.  v.  Mintzer,  65  Minn.  124, 
60  Am.  St.  Rep.  444,  32  L.  R.  A.  756,  67  N.  W.  657; 
De  Freese  v.  Lake,  109  Mich.  415,  63  Am.  St.  Rep.  584,  32 
L.  R.  A.  744,  67  N.  W.  505;  Hu^ten  v.  Trihhitts,  171  111.  547, 
63  Am.  St.  Rep.  275,  49  N.  E.  711.) 

The  argument  that  there  was  a  voluntary  payment  in  thia 
case  overlooks  these  important  considerations:  It  was  the  at- 
taching of  the  lien  itself,  which  occurred  on  March  4,  1918, 
rather  than  letting  the  taxes  become  delinquent,  which  gave 
rise  to  the  obligation  which  it  is  the  purpose  of  this  action 
to  enforce.  In  reason,  the  becoming  delinquent  of  the  taxes 
is  not  a  material  element  at  all.  But  even  if  it  could  be  said, 
in  ordinary  cases,  that  the  remainderman  should  have  waited 
until  the  taxes  had  become  delinquent  to  avoid  his  payment 
thereof  being  voluntary,  that  question  does  not  arise  here,  be- 
cause of  the  allegation  that  the  respondent  had  refused  to  pay 
the  taxes  prior  to  the  time  they  were  paid  by  appellant.  {Mc- 
Cavil-Dinsmore  Co.  v.  Jackson,  57  Mont.  555,  189  Pac.  771.) 

There  is,  however,  no  reason  for  fixing  the  time  when  the 
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taxes  became  delinquent  at  the  time  to  which  appellant  must 
have  waited  before  protecting  her  estate  in  remainder.  The 
taxes  were  no  more  a  lien  after  delinquency,  and  did  not  any- 
more menace  appellant's  title  to  the  property,  after  Novem- 
ber 30,  1918,  than  before  )that  date,  and  after  March  4, 
1918.  As  well  might  it  be  said  that  respondent  should 
have  waited  until  the  property  was  sold  for  taxes.  Indeed, 
had  she  waited  that  long,  it  might  even  then,  with  equal 
reason,  be  said  that  she  should  have  waited  until  the  pur- 
chaser at  the  tax  sale  made  application  for  a  tax  deed,  as 
her  estate  would  not  be  lost  until  a  tax  deed  was  issued. 
It  would  be  just  as  reasonable  to  make  the  latter  contentions, 
because,  under  the  theory  of  the  respondent,  she  could  have 
waited  until  a  tax  deed  was  about  to  issue  before  clearing 
the  title  of  these  taxes,  and  then  protect  her  estate  in  re- 
mainder. In  logic  as  well  as  under  the  authorities,  inasmuch 
as  the  lien  of  the  taxes  attached  during  the  life  tenancy, 
there  was  a  default  on  the  part  of  respondent  as  executrix  as 
soon  as  the  estate  in  remainder  vested  with  these  taxes  a  lien 
thereon  or  at  least  as  soon  thereafter  as  she  had  opportunity 
to  pay  the  taxes  and  refused  to  do  so. 

Mr.  H.  A.  Bolinger,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

The  respondent  contends  that  the  payment  by  the  appellant 
was  wholly  voluntary  on  her  part,  and  she  has  no  cause  of 
action  against  the  respondent  to  recover  the  amount  of  any 
taxes  paid  by  her.  (Hvddleson  v.  Washington,  136  Cal.  514, 
69  Pac.  146.)  In  that  case  the  remainderman  had  the  prop- 
erty assessed  to  herself,  while  in  the  case  at  bar  there  is  no 
allegation  in  the  complaint  as  to  who  the  property  was  as- 
sessed to.  In  that  case  the  court  said:  **A  payment  is  not  to 
be  regarded  as  compulsory,  unless  made  to  emancipate  the 
person  or  property  from  an  actual  and  existing  duress,  im- 
posed upon  it  by  the  party  to  whom  the  money  is  paid,'^  and 
also  that  ''no  man  can  be  a  debtor  for  money  paid,  unless  it 
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was  at  his  request";  also  that  it  was  **a  well-settled  principle 
of  law  that  one  person  cannot,  without  authority,  pay  the 
debt  of  another,  and  charge  the  amount  so  paid  against  the 
party  for  whose  benefit  the  payment  was  made."  The  fol- 
lowing cases  bear  upon  the  question  of  voluntary  payment: 
McOlew  V.  McDade,  146  Cal.  553,  80  Pac.  695 ;  Mc&ee  v.  Ciiy 
of  San  Jose,  68  Cal.  91,  8  Pac.  641;  Homestead  Co,  v.  Valley 
Railroad,  17  Wall.  153,  167,  21  L.  Ed.  622  [see,  also,  Rose's 
U.  S.  Notes] ;.  S'^flTwZard  Box  Co,  v.  Mutual  Biscuit  Co,,  IC 
Cal.  App.  746,  103  Pac.  938,  943;  Keifer  v.  Myers,  14  Cal 
App.  338,  111  Pac.  1038,  1039. 

IVIR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court 

Lafayette  S.  Briggs  died  in  Gallatin  county  November  10, 
1918.  He  left  a  will  in  which  he  made  specific  bequests  to 
be  paid  upon  his  death,  and  devised  and  bequeathed  the  in- 
come from  the  rest  of  his  property  to  his  wife,  Lydia  G. 
Briggs,  during  her  lifetime.  The  estate  consisted  of  a  farm 
and  other  property.  Under  the  terms  of  his  will,  upon  his 
death,  possession,  management  and  control  of  all  the  remain* 
ing  property  passed  to  her  as  life  tenant.  The  rents,  issues 
and  profits  in  their  entirety  were  enjoyed  by  her  until  Sep- 
tember 16,  1918,  the  day  of  her  death,  when  the  plaintiff, 
the  sister  of  Mr.  Briggs,  under  the  will  of  her  brother  became 
the  sole  owner  thereof,  and  she  has  since  enjoyed  its  pos- 
session, management,  and  the  profits  derived  therefrom.  By 
section  4628  of  the  Revised  Codes  of  1907  the  taxes  became  a 
lien  upon  all  the  property  of  the  estate  and  an  encumbrance 
thereon  from  the  first  IVIonday  in  March,  which,  if  not  paid 
at  6  o'clock  P.  M.  November  30,  would  become  delinquent,  and 
ten  per  cent  added  thereto  as  a  penalty  for  nonpayment. 
(Sec.  2622.) 

The  complaint  alleges  that  the  profits  derived  by  the  widow 
from  the  property  were  greatly  in  excess  of  the  taxes  levied 
and  imposed  thereon  annually;  that  the  defendant,  as  execu- 
trix of  the  last  will  and  testament  of  Lydia  G.  Briggs,  re- 
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fused  and  neglected  to  pay  the  taxes  for  the  year  1918,  and, 
in  order  to  avoid  the  penalty  provided  by  law  for  nonpay- 
ment, she  (the  plaintiff)  paid  the  sum  of  $740.52  to  the 
treasurer  of  Gallatin  county  as  taxes  for  the  current  year. 
On  May  7,  1919,  she  presented  to  the  defendant  in  her  repre- 
i5entative  capacity  a  claim  in  the  amount  named,  which  was 
disallowed.  On  the  following  day  this  action  was  commenced. 
A  demurrer  was  filed  attacking  the  complaint  upon  the  ground 
that  it  did  not  state  a  cause  of  action.  This  demurrer  the 
court  sustained,  and  entered  the  judgment  from  which  the 
Dlaintiff  appeals. 

Upon  the  ground  that  the  defendant's  refusal  to  pay  the 
taxes  upon  her  demand  making  it  legally  necessary  for  her  (the 
plaintiff)  to  pay  them  to  save  them  becoming  delinquent,  she 
brought  this  action. 

As  between  the  life  tenant  and  the  plaintiff,  the  general 
[1]  taxes  and  other  annual  charges  against  the  estate  are  to 
be  paid  by  the  former.  (Rev.  Codes  1907,  sec.  4534.)  The 
annual  levy  of  taxes  is  not  made  until  the  board  of  county 
commissioners  meets  on  the  first  Monday  in  August.  The 
exact  amount  the  taxpayer  is  to  pay  is  not  known  until  the 
county  clerk  has  received  from  the  state  board  of  equaliza- 
tion a  statement  of  the  changes  made  by  it  in  the  assess- 
ment-book of  the  county  or  in  any  assessment  contained 
therein  (sec.  2607),  and  has  entered  in  a  separate  money 
column  in  the  assessment-book  the  total  amount  of  the  taxes 
and  the  columns  of  total  value  of  property  in  the  county  as 
corrected  by  direction  of  the  state  board  of  equalization  (sec- 
tion 2608) ;  and,  on  or  before  the  first  Monday  of  October, 

the  county  clerk  has  delivered  a  copy  of  the  **  corrected  assess- 

• 

ment-book*'  to  the  county  treasurer,  supplemented  by  his 
affidavit  reciting  that  he  has  corrected  it,  made  it  conform  to 
the  requirements  of  the  county  and  state  boards  of  equaliza- 
tion, reckoned  the  respective  sums  due  as  taxes,  and  **  added 
up  the  columns  of  valuation,  taxes  and  averages."  Section 
2611  requires  him  also,  on  delivering  the  **  Duplicate  Assess- 


392  Anderson  v.  McClenathan.  [Dee.  T.  '21 

[62  Mont.   387.] 

ment-Book"  to  the  treasurer,  to  charge  the  latter  with  the 
amount  of  taxes  levied;  and  section  2612,  that  he  shall  verify 
by  aflBdavit  all  the  statements  made  by  him  under  the  provi- 
sions of  Chapter  7.  On  the  third  Monday  in  December  the 
county  treasurer  must  compare  the  duplicate  with  the  original 
assessment-book,  and  mark  '*paid"  in  the  latter  every  item 
so  marked  in  the  former  (section  2623),  and  deliver  to  the 
county  clerk  a  complete  list  of  all  persons  and  property  then 
owing  taxes  (section  2624).  On  or  before  the  last  Monday 
of  each  year  the  county  clerk  must  publish  the  delinquent  list 
(section  2629)  once  a  week  for  three  successive  weeks  (section 
2631),  designating  the  time  and  place  of  sale  (section  2632). 
The  date  of  sale  must  not  be  less  than  twenty-one  nor  more 
than  twenty-eight  days  from  the  first  publication  (section 
2633),  so  that  approximately  seven  weeks  must  elapse  before 
the  property  upon  which  taxes  are  in  default  can  be  sold. 
Was  the  payment  voluntarily  or  involuntarily  madef 

The  complaint  does  not  aver  in  whose  name  the  property 
yvsLS  assessed  at  the  time  the  defendant  refused  the  plaintiff's 
demand  that  she  pay  the  taxes.  Nor  does  it,  directly  or  by 
inference,  allege  the  precise  time  when  her  demand  was  re- 
fused. For  aught  the  pleading  shows,  there  may  have  been 
various  reasons  why  defendant  was  not  then  ready  or  able  to 
pay  them.  Yet,  had  the  plaintiff  given  her  the  time  and 
opportunity  allowed  by  law,  she  might  have  paid  the  taxes 
before  delinquency,  and  this  litigation  would  then  have  been 
avoided.  Here  it  may  be  suggested  that  the  same  legislative 
authority  which  created  the  lien  on  the  first  Monday  in  March 
also  gave  the  taxpayer  the  choice  of  time  and  occasion,  between 
receipt  by  the  county  treasurer  of  the  *' Duplicate  Assessment- 
Book"  (section  2609)  and  6  o'clock  P.  M.  November  30  (sec- 
tion 2622)  to  discharge  it — a  right  no  less  authority  can 
abridge  or  destroy.  So  that,  the  plaintiff  having  paid  the 
taxes  imposed  by  law  upon  another,  and  that,  too,  before  de- 
fault, there  is  no  showing  of  duress,  as  defined  by  section 
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4975,  nor  of  such  pressing  necessity  as  to  make  the  payment 
involuntary  or  under  compulsion. 

In  Clarke  v.  Diascher,  9  Cow.  (N.  Y.)  674,  it  was  held  that 
money  paid  with  full  knowledge  of  the  facts  and  circum- 
stances, or  with  means  of  such  knowledge,  could  not  be  re- 
covered back  upon  the  ground  that  the  party  supposed  he 
was  bound  in  law  to  pay  it,  when  in  truth  he  was  not.  **He 
shall  not  be  permitted  to  allege  his  ignorance  of  law;  and 
it  shall  be  considered  a  voluntary  payment." 

In  Forbes  v.  Appleton,  5  Cush.  (Mass.)  115,  it  was  held 
that  a  payment  of  money,  in  order  to  prevent  the  obligee  in 
a  bottomry  bond  from  enforcing  the  same  by  taking  possession 
of  the  vessel,  was  not  a  compulsory,  but  a  voluntary,  payment, 
which,  if  the  money  demanded  was  not  due,  did  not  give 
the  debtor  a  right  of  action  to  recover  it  back,  although  he 
declares  at  the  time  of  payment  that  he  makes  it  under  coer- 
cion, and  intends  to  reclaim  the  money  by  action.  In  its 
opinion  the  court  remarked  that  it  seemed  to  be  nothing  be- 
yond the  ordinary  case  of  a  voluntary  payment  of  money 
made  to  avoid  a  lawsuit.  "The  party  demanding  the  money 
had  not  the  actual  possession  of  the  vessel,  which  was  the 
subject  of  the  bottomry  bond,  and  could  not  proceed  forthwith 
to  levy  upon  the  same,  by  means  of  any  process  in  the  nature 
of  an  execution  or  warrant  of  distress.'' 

In  Mayor  v.  Leffernian^  4  Gill  (Md.),  425,  45  Am.  Dec. 
145,  after  a  careful  review  of  the  numerous  authorities  upon 
the  subject  of  payments,  the  court  say:  *'A  payment  is  not 
to  be  regarded  as  compulsory,  unless  made  to  emancipate  the 
person  or  property,  from  an  actual  or  existing  duress,  imposed 
upon  it  iy  the  party,  to  whom  the  payment  is  made/' 

In  the  note  to  the  case  last  cited  (45  Am.  Dec.  153)  will  be 
found  the  following:  **The  rule  allowing  a  party  to  recover 
money  which  he  has  once  paid,  on  the  ground  that  it  was  paid 
under  compulsion,  is  intended  only  for  the  relief  of  those  who 
are  entrapped  by  sudden  pressure  into  making  such  pay- 
ments, and  who  have  no  other  means  of  escaping  an  existing 
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or  imminent  infringement  of  their  rights  of  person  or  prop- 
erty. Where  a  party  has  time  and  opportunity  to  relieve  him- 
self from  his  predicament  without  making  such  a  pa3anent, 
by  a  resort  to  ordinary  legal  methods,  but  nevertheless  pays 
the  moiioy,  the  payment  will  be  deemed  voluntary  and  he 
cannot  recover"  (citing  numerous  cases.)  On  page  164:  "The 
tax  must  also  be  delinquent,  and  the  collector  must  have  the 
delinquent  list,  or  other  warrant  in  his  hands,  so  as  to  have 
it  in  his  power  to  make  an  immediate  seizure  of  goods." 

The  authorities  clearly  mark  the  distinction,  always  to  be 
noted,  between  the  cases  where  the  officer,  armed  with  legal 
process,  is  about  to  seize  the  person  or  property,  and  those 
involving  transactions  between  private  persons  standing  upon 
their  legal  rights  as  between  each  other,  neither  person  nor 
property  being  in  imminent  danger  of  seizure  or  detention. 
For  a  full  discussion  of  the  subject,  see  the  extensive  note 
following  the  case  of  New  Orleans  etc.  Co.  v.  Louisiana  etc. 
Co.,  94  Am.  St.  Rep.  395.  Under  the  otitic  ''Payment,"  in 
22  Am.  &  Eng.  Ency.  of  Law,  page  611,  this  will  be  found: 
"The  payment  of  a  tax  before  it  has  become  delinquent  and 
enforceable,  in  order  merely  to  secure  rebates  or  discounts, 
or  to  escape  penalties  for  delinquency,  is  voluntary." 

The  payment  by  plaintiff  on  November  27  of  taxes  which 
could  not  become  delinquent  until  6  o'clock  P.  M.  November 
30  was  made  to  anticipate  a  penalty,  and  to  make  the  defend- 
ant her  debtor  upon  a  claim  which  could  not  mature  for  three 
days  to  come,  and  was  therefore  voluntarily  made. 

There  being  nothing  harsh  or  unjust  in  the  application  of 
the  rule  established,  the  judgment  appealed  from  is  affirmed. 

Afflrmed, 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Hollo- 
way  and  Galen  concur. 

Mb.  Justice  Reynolds,  being  absent,  takes  no  part  in  the 
foregoing  decision. 


62  Mont.]  PuGK£TT  V.  Sherman  &  Bsbd.  395 


PUCKETT,  Respondent,  v.  SHERMAN  &  REED,  Appellant. 

(No.  4,680.) 
(Submitted  February  3,  1922.    Decided  February  27,  1922.) 

[205  Pac.  250.] 

Personal  Injuries — Automobiles — Cities  and  Towns — Violation 
of  Speed  Ordinance — Legal  Negligence — Contributory  Negli- 
gence— Defense  Available  Without  Pleading,  When. 

Personal   Injuries — Cities    and    Towns — ^Automobiles — Violation   of    Speed 
Ordinance — Legal   Negligence.  \ 

1.  A  violation  of  a  speed  ordinance  by  the  driver  of  an  automobile 
constitutes   legal    negligence. 

Same — Contributory  Negligence — ^When'  Defense  Available  Without  Plead- 
ing. 

2.  The  rule  that  the  defense  of  contributory  negligence  is  not  avail- 
able to  defendant  in  a  personal  injury  action  unless  pleaded,  does 
not  apply  where  from  plaintiff's  own  case  contributory  negligence 
is  fairly  inferable,  in  which  event  such  defense  is  available,  though 
not  pleaded. 

Same — Negligence — Contributory    Negligence — Jury    Question. 

3.  As  a  general  rule,  the  issue  of  negligence  or  contributory  negli- 
gence must  be  decided  by  the  jury  under  appropriate  instructions. 

Same  —  Contributory    Negligence  —  Instruction    Ignoring   Defuse  —  When 
Error. 

4.  In  an  action  for  personal  injuries  sustained  in  a  collision  in  the 
streets  of  a  city  between  plaintiff's  motorcycle  and  defendant's  auto- 
mobile and  charged  to  have  been  caused  by  the  latter's  negligence  in 
exceeding  the  speed  limit  fixed  by  ordinance,  where  plaintiff  by  his 
own  testimony  established  the  fact  that  at  the  time  of  the  accident 
he  was  also  violating  its  provisions,  an  instruction  that  defendant 
was  liable  if  he  had  exceeded  the  speed  limit,  thus  ignoring  the  ques- 
tion of  plaintiff's  contributory  negligence,  was  error. 

AppeaU  from  District  Court,  Silver  Bow  County;  Edwin  M. 
Lamb,  Judge. 

Action  by  C.  T.  Puckett  against  Sherman  &  Reed,  a  corpo- 
ration. From  judgment  for  plaintiff  and  from  order  denying 
a  new  trial,  the  defendant  appeals.    Reversed  and  remanded. 


1.  The  question  of  speed  of  automobile  as  negligence  is  discussed 
in  notes  in  25  L.  B.  A.  (n.  s.)  40;  38  L.  B.  A.  (n.  s.)  488:  42  L.  B.  A, 
(n.  8.)   1178;  51  L.  B.  A.  (n.  8.)   993. 

On  evidence  as  to  speed  of  automobile,  see  notes  in  19  Ann.  Ou. 
754;  Ann.  Gas.  1917D,  613;  34  L.  B.  A.  (n.  8.)  778. 

4.  Right  of  action  of  driver  of  motorcycle  for  collision  by  auto- 
mobile, see  note  in  Ann.  Gas.  1917A^  221. 


396  PucKBTT  V.  Sheeman  &  Reed.        [Dec.  T.  '21 

[62  Mont.  395.] 

Mr,  J.  A.  Poore,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  oraUy. 

Messrs.  Wheeler  dt  Bcddmn,  for  Respondent,  submitted  a 
brief;  Mr.  James  H.  Baldwin  argued  the  cause  orally. 

Appellant  concedes  that  contributory  negligence  is  not 
pleaded  as  the  rule  requires,  and  bases  his  contention  on  a 
supposed  presumption  of  contributory  negligence  raised  by 
respondent's  case.  From  the  testimony  it  appears  clearly  that 
as  a  result  of  the  negligent  act  of  appellant's  agent,  respond- 
ent was  in  a  place  of  danger  and  that  he  was  acting  under 
the  impulse  of  momentary  excitement.  If  it  be  conceded, 
however,  for  the  sake  of  argument,  that  contributory  negli- 
gence was  an  issue  in  the  case,  it  was  for  the  jury  to  say 
whether  or  not  respondent  acted  properly  and  whether  or  not 
any  act  of  his  was  a  proximate  cause  of  the  injury.  It  does 
not  appear  that  anything  done  by  respondent  was  the  proxi- 
mate cause  of  the  injury. 

Negligence  alone  is  not  sufficient  to  bar  recovery.  It  is  only 
such  negligence  as  bears  a  direct,  proximate  and  causal  rela- 
tion to  the  injury.  {Daniels  v.  Granite  etc.  Min.  Co.,  56 
Mont.  284,  184  Pac.  836;  Wallace  v.  Chicago  M.  &  8t.  P. 
Ry.  Co.,  48  Mont.  427,  138  Pac.  499;  Irving  v.  Totm  of 
Stevensville,  51  Mont.  44,  149  Pac.  483;  Stewart  v.  Pittsburg 
etc.  Copper  Co.,  42  Mont.  200,  111  Pac.  723;  Neary  v.  North- 
ern Pac.  Ry.  Co.,  41  Mont.  480,  110  Pac.  226.)  The  principle 
applied  in  these  cases  is  controlling  in  the  case  at  bar.  Re- 
spondent's position  was  merely  a  condition,  as  opposed  to 
the  eflScient  cause  of  the  injury.  The  eflScient  cause  of  the 
injury  in  the  case  at  bar  was  the  negligence  of  appellant's 
agent. 

'  Mere  violation  by  plaintiff  of  the  provisions  of  an  ordinance 
does  not  constitute  contributory  negligence  which  will  prevent 
his  recovery  for  an  injury  suffered  as  a  result  of  the  negli- 
gent act  of  another.  It  must  also  appear  that  this  violation 
was  the  proximate  cause  of  the  injury;  for  it  might  well  be 
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that  plaintiff's  conduct  was  negligent,  yet  that  that  negligence 
was  not  the  proximate  cause  of  the  injury  by  reason  of  the 
supervening  negligence  of  the  defendant.  {Coffin  v.  LasJcan, 
89  Conn.  325,  L.  R.  A.  1915E,  959,  94  Atl.  370;  Farringion  v. 
Cheponis,  84  Conn.  1,  78  Atl.  652 ;  George  v.  McManus,  27  Cal. 
App.  414,  150  Pac.  73 ;  Reynolds  v.  Paciiic  Car  Co.,  75  Wash. 
1,  134  Pac.  512.)  And  in  addition  it  must  appear  that  the 
statute  or  ordinance  was  enacted  for  the  benefit  of  the  party 
who  seeks  to  invoke  its  violation  as  distinguished  from  the 
public  generally  or  a  class  to  whom  the  ordinance  generally 
applies.  (29  Cyc.  438;  Watts  v.  Montgomery  Traction  Co., 
175  Ala.  102,  57  South.  471 ;  McKune  v.  Santa  Clara  etc.  Lum- 
ber Co.,  110  Cal.  480,  42  Pac.  980;  Bogdan  v.  Pappas,  95 
Wash.  579,  164  Pac.  208 ;  Rampou  v.  Washington  Water  Power 
etc.  Co.,  94  Wash.  438,  L.  R.  A.  19170,  998,  162  Pac.  514; 
MarkUnger  v.  Union  Pac.  B.  Co.,  95  Kan.  69,  147  Pac.  1132.) 
The  rule  is  applied  by  this  court  in  Nixon  v.  Montana  W.  & 
S.  W.  By.  Co.,  50  Mont.  95,  Ann.  Cas.  1916B,  299,  145 
Pac.  8.  This  case  falls  clearly  within  the  general  rule  that 
the  defense  of  contributory  negligence  is  a  special  one  to  be 
pleaded  and  proved  by  the  defendant.  (Daniels  v.  Oranite 
etc.  Min.  Co.,  56  Mont.  284,  184  Pac.  836;  Melzner  v.  Baven 
Copper  Co.,  47  Mont.  351,  132  Pac.  552;  Stephens  v.  Elliott, 
36  Mont.  92,  92  Pac.  45.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  instituted  to  recover  damages  for  personal 
injuries  and  the  destruction  of  property  occasioned  by  a  col- 
lision between  plaintiff's  motorcycle  and  defendant's  automo- 
bile. Plaintiff  prevailed  in  the  lower  court,  and  defendant  ap- 
pealed from  the  judgment  and  from  an  order  denying  a  new 
trial. 

Main  Street,  running  north  and  south  in  the  city  of  Butte, 
crosses  Granite  Street  at  right  angles  in  the  business  district 
of  the  city.    Plaintiff  was  riding  upon  his  motorcycle  going 
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north  on  the  east  side  of  Main  Street,  and  crossing  Qranite 
Street,  when  Arthur  Leland,  driving  one  of  defendant's  taxi- 
cabs  south  on  the  west  side  of  Main  Street,  turned  east  on  to 
Granite  Street,  where  the  two  vehicles  collided,  causing  the 
damage  of  which  complaint  is  made.  At  the  time  there  was 
in  force  an  ordinance  regulating  vehicle  traflSc  on  the  streets, 
and  plaintiff  charges  that  Leland  violated  the  ordinance  (1) 
in  exceeding  the  speed  limit,  (2)  in  failing  to  keep  to  the 
right  when  he  turned  from  Main  Street  on  to  Granite  Street, 
and  (3)  in  falling  to  have  the  taxicab  under  control  while 
on  the  intersection  of  the  two  streets.  There  is  substantial 
evidence  tending  to  support  each  of  these  charges,  and.  in 
the  light  of  the  jury's  verdict,  it  must  be  accepted  as  estab- 
lished for  all  purposes  of  these  appeals  that  defendant's  agent 
w^as  guilty  of  negligence. 

The  ordinance  fixed  eight  miles  per  hour  as  the  maximum 
[1]  speed  at  which  either  plaintiff  or  Leland  was  permitted 
to  travel  upon  the  intersection  of  the  streets,  and  a  violation 
of  the  ordinance  constituted  legal  negligence.  {Neary  v. 
Northern  Pac.  By.  Co,,  41  Mont.  480,  110  Pac.  226.) 

Plaintiff  testified  that  he  was  upon  the  intersection  of  the 
two  streets  when  he  first  saw  the  taxicab,  and,  concerning  the 
rate  at  which  he  himself  was  traveling  at  the  time,  said: 
"I  was  going  north;  I  had  just  entered  into  Granite  Street, 
probably  fifteen  feet.  I  was  within  six  feet  of  the  east  side 
of  Main  Street.  My  intended  destination  was  Mathews,  in 
Walkerville.  I  was  going  up  Main  Street  at  my  usual  rate 
of  speed  at  that  time,  as  far  as  the  city  was  concerned.  My 
usual  rate  of  speed  traveling  up  Main  Street  at  that  time  was 
anywhere  between  ten  and  twelve  miles  an  hour;  maybe  was 
going  ten  miles.  •  •  •  I  will  say  I  was  going  about  eight 
or  nine  miles,  not  more  than  that.  I  will  say  I  was  going 
eight  miles  an  hour.  I  couldn't  say  exactly  what  I  was  going, 
but  no  faster  than  nine  if  I  was  going  nine,  but  I  will  say 
I  was  traveling  at  no  more  than  eight.  •  •  •  I  was  not 
exceeding  nine  miles  an  hour."  He  testified  further  that  he 
was  about  eighty  feet  from  the  taxicab  when  he  first  realized 
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that  he  was  in  a  position  of  danger,  and  that  he  did  not  do 
anything  except  to  continue  at  the  same  speed  at  which  he 
was  traveling,  though  he  tried  to  increase  his  speed,  but  was 
unable  to  do  so. 

In  each  of  several  instructions  the  court  submitted  a  par- 
[2-4]  ticular  provision  of  the  ordinance — the  provision  limit- 
ing the  speed  at  street  intersections  by  instruction  4 — and  in 
each  instance  directed  a  verdict  for  plaintiff  if  the  jury  found 
that  Leland  had  violated  the  particular  provision,  and  as  a 
proximate  result  plaintiff  was  injured.  Objection  was  made 
that  each  of  these  instructions  ignored  the  question  of  plain- 
tiff's contributory  negligence,  but  the  objection  was  overruled, 
and  these  rulings  furnish  the  basis  for  the  contention  that  the 
cause  was  submitted  to  the  jury  upon  an  erroneous  theory. 

The  effect  of  the  ruling  was  a  refusal  to  submit  the  question 
of  contributory  negligence.  Apparently  the  court  proceeded 
upon  the  theory  that,  since  contributory  negligence  was  not 
pleaded  as  a  defense,  it  could  not  be  made  available  to  the 
defendant,  and  that  is  the  general  rule  in  this  jurisdiction; 
but  a  corollary  to  the  rule,  rather  than  an  exception  to  it, 
is  equally  well  established,  viz,:  ** Whenever  the  plaintiff's  own 
case  presents  evidence  which,  if  unexplained,  would  make  out 
prima  facie  contributory  negligence  on  his  part,  there  must  be 
further  evidence  exculpating  him,  or  he  cannot  recover. ' '  (Har- 
rington  v.  Butte,  A.  &  Pac,  Ry,  Co.,  37  Mont.  169,  16  L.  R.  A. 
(n.  s.)  395,  95  Pac.  8.)  In  other  words,  whenever  from  plain- 
tiff's own  case  contributory  negligence  is  fairly  inferable,  de- 
fendant  may  avail  himself  of  the  defense  even  though  it  is  not 
pleaded. 

The  violation  of  the  speed  ordinance  by  Leland  constituted 
negligence  for  which  the  defendant,  his  employer,  might  be 
charged,  but  equally  so  the  violation  of  the  same  ordinance  by 
plaintiff  constituted  negligence,  and,  if  it  may  be  said  that 
Leland 's  violation  was  a  proximate  cause  of  the  collision,  so 
likewise  might  it  be  said  that  plaintiff's  violation  was  a  con- 
tributing proximate  cause.  (Melville  v.  BiUte-Balaklava  Cop- 
per  Co.,  47  Mont.  1,  130  Pac.  441.) 
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Negligence  cases  in  which  liability  may  be  determined  as  a 
matter  of  law  are  exceptional.  As  a  general  rule,  the  issue 
of  negligence  or  contributory  negligence  must  be  decided  by 
the  jury  under  appropriate  instmctiona. 

By  applying  these  rules  to  the  facta  narrated,  it  becomeg 
apparent  at  once  that  the  trial  court  erred  in  adopting  the 
theory  upon  which  the  cause  was  submitted.  If  the  jury 
might  have  concluded  from  the  testimony  of  the  plaintiff  that 
he  was  exceeding  the  speed  limit,  they  would  have  been 
authorized  to  deny  him  any  relief,  for  our  statute  declares: 
"Between  those  who  are  •  •  •  equally  in  the  wrong,  the 
law  does  not  interpose."     (Sec.  8753,  Rev.  Codes  1921.) 

Plaintiff's  testimony  quoted  above  is  equivocal  in  the  ex- 
treme, but  the  jury  were  not  required  to  adopt  the  interpreta- 
tion which  would  absolve  him  from  the  imputation  of  negli- 
gence. They  might  have  accepted  as  true  his  statement  that 
he  was  going  anywhere  between  ten  and  twelve  miles  an  hour. 
The  least  that  can  be  said  upon  the  subject  is,  it  was  not  the 
province  of  the  court  to  decide  which  of  the  conflicting  state- 
ments is  true. 

It  is  beside  the  question  that  an  appropriate  instruction  on 
contributory  negligence  was  not  tendered.  If  such  an  in- 
struction had  been  requested  and  given,  it  would  have  been 
in  direct  conflict  with  each  of  the  instructions  referred  to 
above.  Those  instructions  are  not  merely  incomplete.  Each 
of  them  is  essentially  erroneous  in  view  of  the  plaintiff's  own 
testimony.  The  issue  of  contributory  negligence  should  have 
been  submitted  to  the  jury. 

We  deem  it  unnecessary  to  consider  the  other  assignments. 

The  iiidoTnent  and  order  are  reversed  and  the  cause  is  re- 
new trial 

Reversed  and  remanded. 

usTicE  Brantly  and  Associate  Justices  Cooper 
ttcur. 

Reynolds,  being  absent,  takes  no  part  in  the 
don. 
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HYINK,    Respondent,   v.   LOW    LINE    IRRIGATION    CO., 

ApPELLAiNT. 

• 

(No.  4,662.) 
(Submitted  Pebruarj  1,  1922.    Decided  February  27,  1922.) 

[205  Pac.  £36.] 

Wafers — Mutual  Irrigation  Companies — Failure  to  Deliver 
Water — Damages — Right  of  Action  in  Stockholder  or  Lessee 
of  Stockholder  —  Demand  —  Waiver  —  Contracts  —  Privies 
— Stockholders  not  Tenants  in  Common. 

Contracts — ^Bight  of  Third  Party  to  Sue — Privity. 

1.  "Privity,"  as  used  with  respect  to  contracts,  leases,  etc.,  implies 
a  connection,  mutuality  of  will,  an  interaction  of  parties,  which  they 
must  occupy  toward  each  other  to  entitle  one  of  them  to  sue  another 
in  an  action  at  law  for  breach  thereof. 

Mutual   Irrigation  Companies  —  Lessee   of   Stockholder  in  Privity  —  Com- 
pany. 

2.  Held,  under  the  above  rule,  that  w^here  a  stockholder  in  a  mutual 
irrigation  company  leased  to  one  not  a  member  the  water  he,  the 
stockholder,  was  entitled  to  receive,  as  he  could  do  under  the  com- 
pany's by-laws,  the  lessee  was  in  privity  with  the  company. 

Same  —  Delivery    of    Water   to    Lessee  —  Written    Demand    for    Water  — 
Waiver. 

3.  Where,  notwithstanding  a  provision  in  the  by-laws  of  a  mutual 
irrigation  company  that  water  should  not  be  delivered  to  any  other 
person  than  a  stockholder  except  on  written  order  to  its  superinten- 
dent to  make  delivery,  it  had  furnished  water  to  the  lessee  of  one  of 
its  stockholders  on  his  verbal  request  for  two  seasons  prior  to  the 
one  it  refused  to  deliver  it,  it  will  be  deemed  to  have  waived  the  re- 
quirement  for  a  written  order. 

Same — Failure  to  Deliver  Water — Stockholder  or  Lessee  may   Sue   Com- 
pany. 

4.  The  relation  existing  between  a  stockholder  in  a  mutual  irriga- 
tion company  (or  his  lessee)  and  the  company  is  contractual  in 
nature,  and  for  failure  to  properly  discharge  its  duty  to  deliver  to 
one  of  its  stockholders  (or  his  lessee)  the  share  of  water  to  which 
the  amount  of  his  stock  entitles  him,  an  action  for  damages  may  be 
maintained. 

Same — Stockholders  not  Tenants  in  Common. 

5.  Held,  that  stockholders  in  a  mutual  irrigation  company  are  not 
tenants  in  common,  and  that  therefore  the  contention  that  since 
tenants  in  common  cannot  be  charged  with  liability  to  a  eotenant  for 
damages  suffered  by  the  latter  through  no  fault  of  his,  a  stockholder 
cannot  recover  against  the  company,  has  no  merit. 


4.  On  right  of  stockholder  in  mutual  irrigation  company  to  main- 
tain action  against  the  company  for  negligent  failure  to  furnish  water, 
see  note  in  L.  B.  A.  1915D,  292. 


62  Mont.— 26 
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Appeals  from  District  Court,  Oallatin  Cov/nty;  Ben.  B.  Law, 
Judge. 

Action  by  B.  Hyink  against  the  Low  Line  Irrigation  Com- 
pany. From  a  judgment  for  plaintiff  and  an  order  denying:  a 
new  trial,  defendant  appeals.    AflSrmed. 

Mr.  Oeorge  Y.  Patten,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

There  was  no  privity  of  contract  between  the  plaintiff  and 
defendant,  and  consequently  the  defendant  owed  no  duty  to 
the  plaintiff,  and  the  plaintiff  could  not,  for  that  reason,  main- 
tain this  action,  or  recover  any  damages  suffered  by  him. 
{Knowles  v.  Leggett,  7  Colo.  App.  265,  43  Pac.  154;  Barstow 
Irr.  Co.  V.  Cleglwn  (Tex.  Civ.  App.),  93  S.  W.  1023;  First 
National  Bank  of  Longmont  v.  Hastings,  7  Colo.  App.  129, 
42  Pac.  691;  Oligarchy  Ditch  Co.  v.  Farm  Inv.  Co.,  40  Colo. 
291,  88  Pac.  443 ;  George  v.  Robison,  23  Utah,  79,  63  Pac.  819 ; 
40  Cyc.  833.)  Can  a  stockholder  in  an  incorporated  mutual 
ditch  company,  in  any  event,  maintain  an  action  against  the 
corporation  for  damages  because  of  its  failure  to  deliver  water 
to  himt  This  is  a  question  of  first  impression  in  this  state, 
and  its  determination  must  have  far-reaching  consequences  in 
its  effect  upon  the  ownershp  of  stock  in  incorporated  canal 
companies,  which  have  no  other  purpose  than  to  deliver  water 
to  their  stockholders.  The  question  may  also  be  said  to  be 
comparatively  new  so  far  as  other  jurisdictions  are  concerned, 
and  such  decisions  as  have  been  rendered  with  reference  to  it 
cannot  be  said  to  establish  a  rule  in  respect  to  it,  both  because 
of  the  conflict  in  judicial  opinion,  and  because  the  precise 
question  has  not  so  far  been  squarely  met  in  any  case  which 
sustains  the  right  of  the  stockholder  to  maintain  the  action. 

There  is,  in  fact,  no  substantial  difference  between  the  re- 
lationship of  members  of  an  unincorporated  mutual  ditch  com- 
pany and  members  or  stockholders  of  an  incorporated  mutual 
ditch  company.    In  either  case  the  relationship  is  essentially 
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that  of  tenants  in  common.  (40  Cyc.  826,  833 ;  Bichey  v.  East 
Bedlands  Water  Co,,  141  Cal.  221,  74  Pac.  745;  Smith  v. 
North  Canyon  Water  Co,,  16  Utah,  194,  52  Pac.  283;  Jenkins 
V.  Owyhee  Ditch  Co,,  78  Or.  277,  152  Pac.  1194.)  It  is  ele- 
mentary law  that  a  tenant  in  common  cannot  be  charged 
"with  liability  to  a  cotenant  for  damages  suflfered  by  the  latter 
through  no  fault  of  his.     (38  Cyc.  84.) 

It  is  therefore  submitted  that,  in  determining  the  question 
under  consideration  here,  the  only  logical  course  to  pursue,  if 
well-established  principles  of  law  are  to  be  adhered  to,  is  to 
regard  the  stockholders  as  tenants  in  common,  which  is  the 
true  relationship  which  they  sustain  toward  each  other,  and 
to  deny  to  a  stockholder  an  action  for  damages  in  a  case  of 
this  kind. 

Mr,  Oeorge  D,  Pease  and  Mr.  I,  W.  Choate,  for  Respondent, 
submitted  a  brief;  Mr,  Choate  argued  the  cause  orally. 

A  stockholder  in  an  incorporated  mutual  ditch  company 
may  maintain  an  action  against  the  corporation  for  damages 
because  of  its  failure  to  deliver  water  to  him.  "While  this 
question  is  one  of  first  instance  in  Montana,  it  is  not  a 
new  one  in  other  jurisdictions.  The  courts  of  Washington, 
Nevada  and  Colorado  have  all  passed  upon  the  precise  ques- 
tion and  decided  it  in  the  aflSrmative.  (Berg  v.  Yakima  Val- 
ley Canal  Co,,  83  Wash.  451,  L.  R.  A.  1915D,  292,  145  Pac. 
619;  O'Connor  v.  North  Truckee  Ditch  Co,,  17  Nev.  245,  30 
Pac.  882;  Bockif  Ford  Canal  B,  L.  L,  &  T.  Co.  v.  Sim^on^ 
5  Colo.  App.  30,  36  Pac.  638;  Mountain  Supply  Ditch  Co,  v. 
Lindekugel,  24  Colo.  App.  100,  131  Pac.  789.) 

MR.  COMMISSIONER  AYERS  prepared  the  opinion  for 
the  court. 

In  May,  1917,  the  H.  S.  Buell  Land  Company,  a  corporation, 
leased  to  the  plaintiff  until  March  1,  1918,  a  section  of  land 
in  Qallatin  county  and  400  shares  of  water  for  the  irrigation 
thereof,  the  same  to  be  furnished  by  the  defendant  corporation 
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from  its  canal,  subject,  however,  to  the  rules  and  regulations 
under  which  water  is  furnished  therefrom.  The  right  to  the 
use  of  water  owned  by  the  defendant  and  furnished  through 
its  canals  were  represented  by  shares  of  the  capital  stock  of 
the  defendant  corporation,  and  the  Buell  Company  owned  400 
shares  of  said  stock.  The  right  of  a  stockholder  to  lease  his 
shares  of  stock  to  third  persons  is  provided  by  the  by-laws 
of  the  defendant  company. 

The  plaintiff  prosecuted  this  action  to  recover  damages  from 
the  defendant  for  its  negligent  failure  to  furnish  him  the 
water  leased  from  the  Buell  Company,  which  failure  he  al- 
leges caused  damage  to  his  crops  in  the  sum  of  $4,704.  The 
issues  were  made  and  submitted  to  a  jury,  which  returned  a 
$3,000  verdict  for  the  plaintiff;  the  court  entered  judgment 
on  it,  and  overruled  defendant's  motion  for  a  new  trial.  This 
appeal  is  from  that  order  and  judgment. 

The  error  specified  has  to  do  with  two  general  propositions, 
which  we  shall  dispose  of  in  the  order  assigned:  First,  that 
there  was  no  privity  of  contract  between  plaintiff  as  lessee  of 
the  Buell  Company  and  the  defendant,  and  consequently  de- 
fendant did  not  owe  plaintiff  any  duty  which  would  charge  it 
with  liability. 

This  action  is  ex  contractu.  The  relation  between  the  de- 
[1-3]  fendant  company  and  the  Buell  Company  was  a  con- 
tractual relation.  It  contracted  to  deliver  to  the  Buell  Com- 
pany water,  as  represented  by  shares  of  stock,  limited  only  by 
the  provisions  of  its  by-laws.  The  Buell  Company  transferred 
and  assigned  to  the  plaintiff  for  the  period  of  the  lease  the 
water  therein  provided,  and  the  defendant,  by  reason  of  priv- 
ity, became  bound  to  deliver  plaintiff's  said  water,  subject 
only  to  his  complying  with  its  rules  and  by-laws.  "Privity," 
as  used  with  respect  to  contracts,  leases,  etc.,  implies  a  connec- 
tion, mutuality  of  will,  an  interaction  of  parties.  To  constitute 
either  an  express  contract  or  one  by  implication  upon  which 
an  action  at  law  may  be  based,  the  parties  must  occupy  toward 
each  other  a  contract  status,  and  there  must  be  that  connec- 
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tion,  mutuality  of  intention,  and  interaction  of  parties  gener- 
ally expressed  by  the  term  '*  privity."  {Woods  v.  Ay  res,  39 
Mich.  345,  33  Am.  Rep.  396;  Van  Buren  Div.  of  Toledo  & 
8.  H.  R,  Co.  V.  Lamphear,  54  Mich.  575,  20  N.  W.  590 ;  Hartley 
V.  Phillips,  198  Pa.  9,  47  Atl.  929.)  For  one  not  a  party  to 
a  contract  to  successfully  bring  suit  upon  it,  or  for  a  party 
to  a  contract  to  successfully  sue  one  not  a  party  to  it,  the 
privity  above  defined  must  exist.  Appljdng  this  rule  to  the 
case  at  bar,  we  find  that  a  privity  of  contract  did  exist  be- 
tween plaintiff  .and  defendant.  The  by-laws  of  the  defendant 
company  provided  that  any  stockholder  of  the  company  might 
rent  his  shares  of  stock,  or  portion  of  water,  to  any  other 
person,  whether  he  be  a  stockholder  or  not,  in  which  case 
such  renter  succeeds  to  the  rights  of  the  stockholder  for  every 
purpose  except  voting.  If  the  by-laws  should  stop  here,  un- 
doubtedly there  would  be  no  contention  of  lack  of  privity,  but 
they  further  provide:  "However,  said  water  shall  not  be  deliv- 
ered to  any  person  other  than  the  stockholder  except  upon  an 
order  in  writing  to  the  superintendent,  directing  such  deliv- 
ery." This  provision  is  manifestly  for  the  guidance,  safe- 
guard and  protection  of  the  company,  and  is  subject  to  waiver 
by  it.  Plaintiff  pleaded  a  waiver  of  this  provision.  Evidence 
was  introduced  showing  that  for  two  years  previous  to  1917 
he  had  been  furnished  water  by  the  defendant  for  irrigation 
of  the  same  lands  that  he  had  in  1917,  all  of  which  was  done 
without  written  notice;  the  lessee  (the  plaintiff),  verbally  mak- 
ing known  his  desire  to  defendant's  ditch  rider,  received  water 
for  the  two  years  previous,  and  by  virtue  of  similar  notice  an 
attempt  was  made,  and  some  water  "furnished  him  in  1917;  at 
no  time  did  the  defendant  refuse  to  furnish  water  because 
written  notice  had  not  been  given,  nor  was  there  any  dispute 
as  to  how  much  water  he  should  receive.  This  action  on  the 
part  of  the  defendant  we  must  construe  to  be  a  waiver  of  the 
written  notice.  The  privity  now  being  determined,  the  plain- 
tiff is  placed  in  the  same  position  with  the  defendant  as  the 
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Buell  Company,  a  stockholder  of  it,  would  have  been,  had  no 
lease  been  made. 

In  dealing  with  the  second  specified  error,  for  the  reasons 
foregoing,  we  shall  treat  plaintiff  as  a  stockholder.  This 
proposition  appellant  designates  as  the  important  question  in 
the  case.  It  is  important  in  that  this  court  has  never  hereto- 
fore determined  the  relation  existing  between  an  incorporated 
mutual  irrigation  company  and  its  stockholders.  We  are  con- 
fronted for  the  first  time  with  the  question:  "Can  a  stock- 
[4]  holder  in  an  incorporated  mutual  irrigation  company 
maintain  an  action  against  the  corporation  for  damages,  be- 
cause of  its  failure  to  deliver  water  to  him!"  In  this  case 
all  the  facts  as  to  the  negligent  failure  to  deliver  water  and 
damages  resulting  therefrom  was  submitted  to  a  jury,  which 
found  these  issues  in  favor  of  the  plaintiff,  and  they  are  there- 
fore set  at  rest  and  are  no  concern  of  this  court;  our  only 
duty  being  to  determine  whether  the  plaintiff,  as  a  matter  of 
law,  can  recover.  It  is  admitted  that  the  defendant  was  the 
owner,  and  engaged  in  the  operation,  of  a  certain  canal,  or 
irrigation  system,  organized  for  the  purpose  of  diverting 
waters  from  their  natural  channel  and  supplying  the  same  to 
the  stockholders  of  the  defendant  for  their  mutual  benefit,  in 
proportion  to  their  respective  shares  therein.  This  being  a 
fact,  the  relation  between  the  defendant  and  its  stockholders 
is  one  of  contract.  The  members  purchased  their  stock — ^their 
interest  in  the  corporate  body — for  certain  express  purposes, 
namely,  the  supplying  of  water  to  them  in  proportion  to  their 
respective  shares,  and  the  defendant  corporation  undertook  to 
faithfully  carry  out  these  purposes.  This  is  a  contract  which 
the  law  implies.  From  it  arises  the  trust  which  the  defendant 
is  charged  to  conduct — the  company  business  in  the  interest 
of  the  stockholders — and  in  this  connection  each  share  of  stock 
in  respect  to  the  benefit  to  which  it  entitles  its  holder  is  equal 
to  every  other  share.  {Sawyer  v.  Eong,  17  Wall.  611,  623, 
21  L.  Ed.  731;  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543, 
590,  99  Am.  Dec.  300;  Rocky  Ford  Canal  etc,  Co.  v.  Simpson, 
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5  Colo.  App.  30,  36  Pac.  638.)  The  defendant  being  a  corpo- 
ration organized  to  supply  water  for  irrigation  purposes  to 
its  stockholders,  and  defining  the  interest  of  each  stockholder 
in  the  water  carried  to  be  the  exact  proportion  to  the  amount 
of  his  stock,  it  was  the  defendant's  duty  to  use  reasonable 
care  and  diligence  in  maintaining  its  canal  and  keeping  it  sup- 
plied wth  water,  and  to  regulate  and  divide  the  use  thereof 
among  the  several  stockholders,  in  accordance  with  their  re- 
spective interests,  and  it  necessarily  follows  that  for  neglect 
or  failure  to  properly  discharge  this  duty  it  must  respond 
in  damages  to  the  stockholder  injured  thereby.  (Berg  v. 
Yakima  V.  Canal  Co.,  83  Wash.  451,  L.  R.  A.  1915D,  292,  145 
Pac.  619;  O'Connor  v.  North  T,  Ditch  Co,,  17  Nev.  245,  30 
Pac.  882;  Rocky  Ford  Canal  etc.  Co.  v.  Simpson,  5  Colo.  App. 
30,  36  Pac.  638 ;  Mountain  S.  Ditch  Co.  v.  Lindekiigel,  24  Colo. 
App.  100,  131  Pac.  789.) 

Defendant's  argument  that  a  stockholder  in  a  mutual  com- 
[5]  pany  cannot  recover  in  any  event  against  the  company 
acquires  its  basis  in  the  theory  that  the  stockholders  are 
tenants  in  common.  Of  course,  if  this  be  true,  then  defend- 
ant's position  is  well  founded,  for  a  tenant  in  common  cannot 
be  charged  with  a  liability  to  a  cotenant  for  damages  suffered 
by  the  latter  through  no  fault  of  his.  (38  Cyc.  84.)  To 
adopt  the  theory  of  tenants  in  common,  we  would  have  to 
disregard  the  purpose  and  effect  of  a  charter  or  articles  of  in- 
corporation; we  would  obliterate  the  difference  between  in- 
corporated and  unincorporated  mutual  companies;  the  corpo- 
ration law  as  to  such  company  would  become  a  nullity.  This 
defendant  having  formally  incorporated  under  the  law  and 
entered  the  business  for  which  it  was  incorporated,  is  charged 
by  law  with  the  duty  of  exercising  reasonable  care  and  dili- 
gence in  pursuing  that  business.  (Mountain  Supply  Ditch 
Co.  V.  Lindekugel,  24  Colo.  App.  100,  131  Pac.  789;  Miller 
V.  Imperial  Water  Co:,  156  Cal.  27,  24  L.  R.  A.  (n.  s.)  372, 
103  Pac.  227.)  It  is  a  creature  of  the  law,  dealing  only  with 
its  stockholders,  which  dealing,  to  be  done,  must  be  by  con- 
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tract.  If  under  the  charter,  articles  of  incorporation,  or  by- 
laws it  can  assess  its  stockholders  for  maintenance  and  dis- 
tribution of  water,  which  it  must  do  in  order  to  maintain  its 
canal  and  distribute  its  water,  it  must  answer  in  damages 
to  a  stockholder  for  failure  to  live  up  to  its  part  of  the  con- 
tract; if  it  accepts  the  benefits  of  the  law  conferred  by  its 
creation,  it  must  discharge  the  burdens  incident  thereto. 

The  stockholders  of  defendant  are  not  tenants  in  common. 
The  relation  of  the  stockholders  to  the  company  is  one  of  con- 
tract. Hence  we  must  answer  the  question  in  the  affirmative — 
a  stockholder  of  an  incorporated  mutual  irrigation  company 
can  maintain  an  action  against  the  corporation  for  damages 
because  of  its  failure  to  deliver  water  to  him. 

We  recommend  that  the  judgment  and  order  appealed  from 
be  affirmed* 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 


STATE  EX  EEL.  GREEN,  Respondent,  v.  BIRD  et  al.,  Dr 
PENDANTS;  DORAN  CO.,  Claimant  and  Appellant. 

(No.  4,660.) 
(Submitted  February  4,  1922.    Decided  February  27,  1922.) 

[205  Pac.  241.] 

Intoxicating  Liquors — Personal  Property  of  Innocent  Owners 
or  Encumbrancers — Forfeiture  —  When  Void  —  Search-war- 
rants — Complaint — Insufficiency — Lack  of  Jurisdiction. 

Forfeitures — ^When  not  Authorized. 

1.  Forfeitures  are  not  favored  in  law,  and  unless  it  is  manifest 
from  the  statute  itself  under  which  it  is  sought  to  justify  a  for- 
feiture,  viewed   in   the   light   of   the   object   and   existing   conditions, 

that  the  legislature  so  intended,  they  should  not  be  decreed. 
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Intoxicating   Liquors — Statutes — Forfeitures — ^Rights    of   Innocent    Owners 
or  Encumbrancers  Protected, 

2.  Eeld,  that  the  provision  of  section  8,  Chapter  143,  Laws  of  1917, 
authorizing  forfeiture  of  personal  property  possessed  with  the  inten- 
tion of  violating  the  prohibition  law,  was  not  intended  to  include  the 
rights  of  innocent   owners  or  encumbrancers. 

Same — ^When   Forfeiture    of   Automobile    Used    in    Illegal   Transportation 
Void. 

3.  Where  an  automobile  had  been  sold  by  a  dealer  in  a  neighboring 
state  under  a  conditional  sale  contract  providing,  among  other  things, 
that  title  should  remain  in  the  seller  until  full  payment  had  been 
made,  the  automobile  not  to  be  taken  out  of  the  state  until  then, 
and  the  seller  was  ignorant  of  the  fact  that,  though  not  fully  paid 
for,  it  had  been  brought  to  Montana  and  was  being  used  in  the  un- 
lawful transportation  of  intoxicating  liquor,  an  order  directing  it 
to  be  forfeited  and  sold  was  not  warranted  under  the  above  rule 
(par.  2). 

Same — Search-warrant — Ulogal     Issuance — Lack     of     Jurisdiction — Decree 
of  Forfeiture  Im^lid. 

4.  Where  a  warrant  to  search  an  automobile  was  issued  upon  the 
bare  complaint  of  a  sheriff  that  he  had  probable  cause  to  believe, 
and  did  believe,  that  on  a  certain  day  intoxicating  liquor  was  kept 
and  possessed  by  defendant  in  the  automobile,  with  an  intention  to 
sell  it,  whereas  at  the  hearing  to  determine  ownership  the  sheriff 
testified  that  he  had  searched  it  once  before  and  knew  at  the  time 
that  it  contained  nothing  of  a  contraband  character,  the  court  was 
without  jurisdiction  to  declare  it  forfeited. 

Appeal  from  District  Court,  Missoula  County;  Theodore 
Lentz,  Judge. 

Proceeding  for  the  forfeiture  of  an  automobile,  used  in  the 
transportation  of  intoxicating  liquor,  by  the  State,  on  the 
relation  of  J.  T.  Green,  against  Roy  Bird  and  others,  in  which 
the  John  Doran  Company  appeared  as  claimant.  From  a 
judgment  directing  forfeiture  of  the  automobile,  the  claimant 
appeals.    Reversed. 

Mr.  Dan  J.  Heyfron  and  Messrs,  McCarthy  &  Edge,  the 
latter  of  the  Bar  of  Spokane,  Washington,  submitted  a  brief; 
Mr.  Lester  Edge  argued  the  cause  orally. 

The  Act  under  which  the  automobile  was  forfeited  does  not 
apply  to  automobiles,  and  the  evidence   does   not  show   that 

the  court  had  jurisdiction  over  the  car  or  to  forfeit  it.     The 

■ 

2.  On  forfeiture  of  rights  oi'  interests  of  innocent  persons  in  prop- 
erty used  in  violation  of  law^  see  notes  in  L.  R.  A.  1916E.  343:  2 
A.  L.  R.   1596. 
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Act  continually  refers  to  '*all  implements,  fnmitnre,  fixtures, 
and  other  articles  usually  kept  for  the  alleged  manufacture, 
sale  of  intoxicating  liquor,  etc."  The  supreme  court  of  the 
state  of  Oklahoma,  wherein  a  similar  statute  is  in  force,  has 
held  that  automobiles  are  not  included.  {One  Cadillac  v.  State 
(Okl.),  172  Pac.  62;  One  Packard  v.  State  (Okl.),  172  Pac. 
66;  One  Moon  Car  v.  State  (Okl.),  172  Pac.  66;  Sharpe  v. 
State  (Okl.),  181  Pac.  293;  Cooper  v.  State  (Okl.),  175  Pac. 
551;  One  Hudson  Super-Six  v.  State  (Okl.),  173  Pac.  1137; 
Cox  V.  State  (Okl.),  173  Pac.  445;  State  v.  Certain  Appur- 
tenances, etc.,  46  Okl.  538,  149  Pac.  130.)  The  only  difference 
between  the  Oklahoma  statute  and  the  Montana  statute  is  that 
the  Oklahoma  statute  instead  of  using  the  words  '*or  other 
articles''  uses  the  words  ''and  appurtenances  thereunto  belong- 
ing  so  unlawfully  used.''  Under  the  well-known  rule  of 
ejusdem  generis  the  commodities  covered  by  those  general  ex- 
pressions are  limited  to  the  class  enumerated  immediately  pre- 
ceding. 

The  law  does  not  forfeit  the  rights  of  innocent  owners  or  en- 
cumbrancers. {Seignious  v.  Limehouse,  107  S.  C.  545,  93  S.  E. 
193;  State  v.  Jones-Hansen  Cadillac  Co,  etal,  103  Neh,  352, 172 
N.  W.  36 ;  Skinner  v.  Thomas,  171  N.  C.  98,  L.  R.  A.  1916E, 
338,  87  S.  E.  976 ;  Aldinger  v.  State,  115  Miss.  314,  75  South. 
441;  Whites  v.  State,  23  Ga.  App.  174,  98  S.  E.  171;  State 
V.  Ballingall,  42  Iowa,  87;  State  v.  Davis,  55  Utah,  54,  184 
Pac.  161.) 

Mr,  Wellington  D,  Rankin,  Attorney  General,  and  Mr.  L,  A. 
Foot,  Assistant  Attorney  General,  for  Respondent,  argued  the 
cause  orally. 

MR.  COMMISSIONER  AYERS  prepared  the  opinion  for 
the  court. 

This  appeal  is  from  a  judgment  of  the  district  court  of 
Missoula  county,  adjudging  a  certain  automobile  forfeited 
and  ordering  it  sold,  under  the  provisions  of  Chapter  143  of 
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the  Session  Laws  of  1917,  known  as  the  Prohibition  Enforce- 
ment Act. 

On  May  14,  1919,  T.  J.  Qreen,  sheriflf  of  Missoula  county, 
made  and  filed  in  the  district  court  of  his  county  a  verified 
''complaint  for  a  search-warrant,"  praying  for  process  au- 
thorizing him  to  search  two  certain  automobiles.  The  judge 
thereupon  issued  a  warrant  as  prayed  for,  directing  the  search 
and  seizure  of  said  automobiles.  It  was  delivered  to  the  com- 
plainant sheriff  for  execution,  and  that  he  executed  it  is 
manifest  by  his  return  thereon,  made  the  next  day,  which 
return,  so  far  as  it  affects  this  appeal,  is  as  follows:  '*I,  J.  T. 
Green,  sheriff  of  Missoula  county,  state  of  Montana,  do  hereby 
certify  that  by  virtue  of  the  within  and  foregoing  warrant  on 
the  15th  day  of  August,  1919,  I  thoroughly  searched  the  auto- 
mobiles described  in  said  warrant.  And  I  further  certify  that 
on  said  15th  day  of  August,  1919,  I  seized  and  took  into  my 
possession  by  virtue  of  said  warrant  the  said  above-described 
automobiles,  to-wit,  one  Hudson  seven-passenger  Super-Six, 
1919  model,  car  No.  5829,  engine  No.  69163,    •    •    ♦    and 

* 

that  I  now  hold  the  same  in  my  possession  thereunder,  subject 
to  the  further  order  of  the  court.  And  I  further  certify  that 
on  said  15th  day  of  August,  1919,  when  I  searched  said 
automobiles  and  seized  the  same,  they  were  in  my  possession, 
being  held  as  evidence  in  the  case  of  the  State  of  Montana  v. 
Roy  Bird  et  al.,  •  •  •  having  been  turned  over  to  me  as 
sheriff  of  Missoula  county  by  the  sheriff  of  Sanders  county, 
Montana." 

Subsequent  to  the  return  of  the  warrant,  an  order  was 
made  fixing  a  day  for  hearing  the  same  and  to  determine 
whether  said  automobile  should  be  forfeited  according  to  law. 
This  order  provided  that  any  person  claiming  an  interest  in 
either  or  both  of  said  automobiles  might  then  appear  and  show 
cause  why  the  same  should  not  be  forfeited.  In  obedience 
thereto  the  John  Doran  Company,  appellant  here,  filed  its  veri- 
fied claim  alleging  its  corporate  existence,  its  principal  place 
of  business  at  Spokane,  Washington,  and  the  ownership  of  one 
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of  the  automobiles,  in  that  on  June  13,  1919,  it  delivered  to 
Leo  Wenzloff  the  one  here  involved,  under  .and  by  virtue  of 
the  terms  of  a  conditional  sales  contract,  duly  executed  and 
filed  of  record  in  Spokane  county,  Washington,  according 
to  law;  that,  by  virtue  of  said  contract,  payment  was  to  be 
made  by  installments,  and  title  did  not  pass  until  the  pur- 
chase price  was  fully  paid;  that  there  was  a  balance  yet  to  be 
paid  on  said  contract  of  $1,253.70,  besides  some  accrued  in- 
terest. The  contract  provided  that,  during  its  life,  the  auto- 
mobile must  remain  in  possession  of  Wenzloff,  and  not  be 
taken  out  of  the  state  of  Washington.  It  expressly  provided 
that  time  is  of  its  essence,  and  that  a  failure  of  the  purchaser 
to  comply  with  any  of  its  terms  would  entitle  appellant  to 
the  immediate  possession  of  the  automobile,  and  all  payments 
theretofore  made  would  be  considered  as  rental.  The  claim 
further  alleged  that  there  were  two  installments  past  due  and 
unpaid,  and  that  the  automobile  had  been  removed  from  Wash- 
ington without  the  knowledge  or  consent  of  claimant;  that  by 
reason  of  the  contract  and  its  breach  the  automobile  should 
be  delivered  to  the  claimant.  No  one  else  filed  claim  for  his 
car. 

The  hearing  of  the  return  on  the  search-warrant  and  of 
the  claim  of  appellant  was  held  by  the  court  as  provided  by 
law  (section  8,  Chap.  143,  Laws  1917),  and  thereafter  the 
court  made  its  order  directing  that  said  automobile  be  for- 
feited and  sold,  for  the  reason  that  it  was  **kept  and  possessed 
by  the  defendants  for  the  purpose  of  unlawfully  disposing  of 
intoxicating  liquors,  and  that  said  automobile  was  actually 
used  by  the  defendants  in  that  connection." 

Two  important  questions  are  here  involved:  Does  the  law 
[2]  forfeit  the  rights  of  innocent  owners  or  encumbrancers? 
And  did  the  trial  court,  either  by  the  facts  or  the  complaint, 
acquire  jurisdiction  to  make  its  judgment  of  forfeiture!  On 
the  first  proposition,  no  contention  is  made  that  appellant 
knew,  or  even  had  reason  to  suspect,  that  the  car  was  used 
for  disposing  of  intoxicating  liquors,  as  decreed  by  the  court, 


62  Mont.]   State  ex  rel.  Green  v.  Bird  bt  al.       413^ 

[62  Mont.  408.] 

and  the  validity  of  its  scUes  contract,  or  the  fact  of  its  breach, 
was  not  contested;  neither  was  appellant's  right  to  the  car 
questioned  in  the  event  it  was  not  ordered  forfeited.  That 
places  the  question  of  forfeiting  the  rights  of  innocent  owners 
or  encumbrancers  squarely  beSore  us. 

The  authority  to  forfeit  appellant's  property,  if  it  exists,  is 
conferred  by  Chapter  143  of  the  Laws  of  1917,  and  section  8 
thereof  provides:  ** Upon  the  return  of  the -warrant  •  •  • 
the  judge  shall  fix  a  time  •  •  •  for  the  hearing  of  said 
return.  •  •  •  At  such  hearing  any  person  claiming  any 
interest  in  any  of  the  implements,  furniture,  fixtures  or  other 
articles  seized,  may  appear  and  be  heard  upon  filing  a  verified 
claim  setting  forth  particularly  the  character  and  extent  of 
his  interest,  but  upon  each  hearing  the  sworn  complaint  or 
affidavit  upon  which  the  search-warrant  was  issued  and  the 
possession  of  such  intoxicating  liquor  shall  be  prima  facie 
evidence  of  the  contraband  character  of  the  liquor  and  imple- 
ments, furniture,  fixtures  and  other  articles  seized,  and  the 
burden  shall  rest  upon  the  claimant  to  show  by  competent 
evidence,  his  property  right  or  interest  therein  and  that 
the  same  were  not  used  in  violation  of,  and  were  not  in  any 
manner  kept  or  possessed  with  the  intention  of  violating  any 
of  the  provisions  of  the  laws  of  this  state  relating  to  intoxicat- 
ing liquors.  If,  upon  such  hearing,  the  evidence  warrants, 
or  if  no  person  shall  appear  as  claimant,  the  court  shall  there- 
upon enter  a  judgment  of  forfeiture,"  etc. 

Forfeitures  are  not  favored  in  law,  and  statutes  must  not 
be  construed  to  forfeit  owners'  property,  unless  from  the 
statute  itself,  in  the  light  of  the  object  and  existing  condi- 
tions, it  is  manifest  that  the  legislature  so  intended,  and 
certainly  we  must  approach  forfeitures  with  caution  when  we 
have  to  deal  with  property  of  innocent  persons.  (Farmers' 
&  M.  Nat.  Bk,  V.  Bearing,  91  U.  S.  29,  23  L.  Ed.  196  [see, 
also,  Rose's  U.  S.  Notes]  ;  Skinner  v.  Thomas,  111  N.  C.  98, 
L.  R.  A.  1916E,  338,  87  S.  K  976;  State  v.  Jones-Hansen 
Cadillac  Co.,  103  Neb.  353,  172  N.  W.  36.)     By  the  statute 
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above  quoted,  it  is  clear  that  the  legislature  contemplated  the 
protection  of  innocent  persons,  or  it  would  not  have  made 
the  provision  that  any  person  claiming  any  interest  should 
be  heard  on  his  claim. 

The  federal  decisions  afford  •no  guide  nor  rule  of  construo- 
[3]  tion  interpreting  our  statutes.  The  federal  statutes  on 
prohibition  enforcement  with  reference  to  forfeiture  differ 
from  ours  in  that  under  the  national  legislation  the  prop- 
erty itself,  the  res,  is  condemned  and  forfeited  when  the  same 
is  used  by  anyone  in  the  forbidden  way,  while  our  statutes 
only  reach  the  property  itself  to  the  extent  of  the  defendant's 
right,  title  and  interest,  or  the  right,  title  and  interest  therein 
of  persons  who  aid,  abet,  countenance  or  have  guilty  knowl- 
edge of  his  unlawful  act.  No  evidence  was  introduced  at 
the  hearing,  even  tending  to  show  that  the  appellant  had  any 
knowledge,  either  directly  or  indirectly,  that  the  car  had  been 
brought  to  Montana  or  was  being  used  for  any  unlawful  pur- 
pose. On  the  contrary,  it  aflSrmatively  proved  the  allegations 
of  appellant's  claim.  Under  such  state  of  facts  it  was  not 
the  legislative  intent  to  declare,  and  the  law  does  not  provide, 
a  forfeiture.  {State  v.  Davis,  55  Utah,  54,  184  Pac.  161;  State 
V.  Johnson,  181  N.  C.  638,  107  S.  E.  433;  State  v.  Jones- 
Hansen  Cadillac  Co,,  103  Neb.  353,  172  N.  W.  36 ;  Skinner  v. 
Thomas,  171  N.  C.  98,  L.  R.  A.  1916E,  338,  87  S.  E.  976; 
Aldinger  v.  State,  115  Miss.  314,  75  South.  441 ;  United  States 
V.  Two  Barrels  of  Whisky,  96  Fed.  479,  37  C.  C.  A.  518; 
United  States  v.  Stowell,  133  U.  S:  12,  33  L.  Ed.  555,  10 
Sup.  Ct.  Rep.  244  [see,  also,  Rose's  U.  S.  Notes].) 

in  considering  the  question  of  jurisdiction,  we  find  that  the 
[4]  warrant  was  issued  upon  the  bare  complaint.  Sheriff 
Green,  who  made  it,  gave  no  testimony  himself,  nor  did  he 
furnish  any  by  any  other  person  before  the  warrant  was 
issued;  but  he  did  testify  at  the  hearing  that  he  first  saw 
the  car  on  the  14th  or  15th  of  August,  1919.  The  record 
shows  that  it  was  on  the  14th,  when  Sheriff  Hartman,  of  San- 
ders county,  delivered  it  to  him  at  Thompson  Falls.    It  had  no 
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liquor  in  it  then.  Hartman  testified  that  he  took  the  car  on 
August  3,  and  that  it  did  not  contain  any  liquor;  that  it  was 
in  his  possession  until  he  delivered  it  to  Sheriff  Green.  Green 
moved  the  car  to  ^lissoula  and  it  was  continuously  in  his  pos- 
session until  he  searched  it  on  August  15.  He  knew  the  car 
did  not  contain  liquor  when  he  made  the  complaint  and  when 
he  ''thoroughly  searched"  it.  Then  why  the  complaint,  and 
the  warrant,  and  the  ** thorough  search"?  It  must  have  been 
in  an  attempt  to  acquire  jurisdiction  over  the  car.  It  cannot 
be  done  in  this  way.  The  purpose  of  the  law  must  be  .to 
provide  a  means,  in  good  faith,  to  search  property  for  liquor 
manufactured,  disposed  of,  or  kept  contrary  to  law.  Section  7 
of  the  Enforcement  Act  provides:  *'If  upon  the  sworn,  com- 
plaint of  any  person,  it  shall  be  made  to  appear  to  any  judge 
of  the  district  court  that  there  is  probable  cause  to  believe 
that  intoxicating  liquor  is  being  manufactured,  sold,  exchanged, 
given  away,  bartered  or  otherwise  disposed  of,  or  kept  con- 
trary to  law,  such  judge  shall,  with  or  without  the  approval 
of  the  county  attorney,  issue  a  warrant  directed  to  any  peace 
officer  in  the  county,  commanding  him  to  search  the  premises 
designated  and  described  in  such  complaint  or  warrant,  and 
to  seize  all  intoxicating  liquor  there  found,  together  with  the 
vessels  in  which  it  is  contained,  and  all  implements,  furniture, 
fixtures  and  other  articles  used  or  kept  for  the.  illegal  manu- 
facture, sale,  barter,  exchange,  giving  away,  furnishing  or 
otherwise  disposing  of  such  liquor,  and  to  safely  keep  the 
same,  and  to  make  a  retjarn  of  said  warrant  within  three  days, 
showing  all  acts  and  things  done  thereunder,  with  a  particular 
statement  of  all  liquor,  implements,  furniture,  fixtures  and 
other  articles  seized,  and  the  name  of  the  person  or  persons 
in  whose  possession  the  same  were  found,  if  any,  and  if  no 
person  be  found  in  the  possession  of  the  same,  the  return 
shall  so  state." 

Applying  the  language  of  section  7  to  the  facts  here,  there 
is  nothing  in  the  record  to  show  any  jurisdiction  over  the  car. 
The  attempt  at  jurisdiction  rests  in  the  complaint  for  a  search- 
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warrant,  which  the  facts  disclose  was  issued  to  search  unlocked 
and  uninclosed  personal  property,  then  in  the  possession  of 
plaintiff  as  sheriff,  which  had  already  been  searched  by  him, 
and  also  by  another  sheriff,  and  which  he  knew  contained  noth- 
ing which  could  be  the  subject  of  the  complaint  or  the  war- 
rant; such  proceeding,  even  if  the  complaint  be  suflScient, 
does  not  bear  the  stamp  of  good  faith.  It  is  contrary  to  section 
7,  supra,  and  could  not  confer  jurisdiction. 

Our  attention  is  next  directed  to  the  sufficiency  of  the  com- 
plaint. It  alleges  that  the  complainant  has  probable  cause 
to  believe  and  does  believe  that  on  the  thirty-first  day  of  July, 
1919,  intoxicating  liquors  were  kept  and  possessed  by  the  de- 
fendants in  two  certain  automobiles,  particularly  describing 
them,  one  of  which  is  the  subject  of  this  appeal,  and  that  said 
liquors  were  then  and  there  intended  by  the  defendants  to  be 
sold,  exchanged,  given  away,  bartered,  or  otherwise  disposed 
of  in  violation  of  law.  Suffice  to  say,  on  that  subject,  that 
this  court  on  May  6,  1921,  in  an  opinion  by  Chief  Justice 
Brantly,  passed  upon  every  phase  of  a  complaint  like  the 
one  in  the  case  at  bar,  and  held  it  insufficient.  It  would  be 
a  useless  waste  of  time  and  words  to  try  to  elaborate  on  that 
opinion.  Content  the  commission  is  to  cite  it.  (State  ex  rel. 
Samlin  v.  District  Court,  59  Mont.  600,  198  Pac.  362.) 

We  recommend  that  the  judgment  appealed  from  be  re* 
versed,  and  that  the  district  court  order  the  delivery  of  the 
automobile  to  appellant. 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  appealed  from  is  reversed,  and  the  district  court 
is  ordered  to  direct  the  delivery  of  the  automobile  to  the 
appellant. 

Beversed. 
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KA.NE,  Respondent,  v.  OETHLEB  bt  al.,  Appellants. 

(No.    4,643.) 
(Submitted  February  1,  1922.    Decided  February  27,  1922.) 

[205  Pac.  245.] 

Conversion — Exemplary  Damages — Malice — Evidence  —  Admis- 
sibility — Verdict — Clerical  Error — Correction  on  Appeal, 

Conversion — Exemplary     Damages — Malice — Evidence — Sufficiency. 

1.  Evidence  in  an  action  for  the  conversion  of  a  fence  inclosing 
farm  land,  in  which  exemplary  damages  were  asked,  reviewed  and 
held  to  show  that  the  acts  complained  of  were  done  in  a  spirit  of 
malice   toward   plaintiff. 

Same — Exemplary     Damages — Malice — Evidence — Admissibility. 

2.  Where  exemplary  damages  are  sought  in  an  action  for  conver- 
sion, evidence  of  acts  of  the  defendant  other  than  those  alleged  in 
the  complaint,  whether  preceding  or  following  those  alleged,  is  admis- 
sible if  so  connected  with  those  charged  as  to  tend  to  show  a  feeling 
of  hostility  or  malice  toward  plaintiff. 

Same — ^Verdict — Clerical  Error — Correction  on  Appeal. 

3.  Where  it  is  apparent  from  the  record  that  the  jury  intended  to 
fix  the  damages  in  an  action  in  conversion  at  the  limit  fixed  in  the 
court's  instructions  ($158),  but  either  by  clerical  error  or  in- 
advertence returned  a  verdict  for  a  larger  amount  ($258),  and  the 
evidence  shows  clearly  that  plaintiff  is  entitled  to  recover,  the  judg- 
ment will  not  be  reversed,  but  the  cause  remanded  with  directions 
to  modify  the  judgment  to  comport  with  the  intention  of  the  jury. 

Appeals  from  District  Court,  Yellowstone  County;  Charles 
A.  Taylor,  Judge. 

Action  by  Margaret  Kane  against  Carl  Oehler  and  another. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying 
them  a  new  trial,  defendants  appeal.    Modified  and  aflBrmed. 

Cause  submitted  on  briefs  of  counsel. 

Messrs.  Collins  &  McKinney,  for  Appellant. 

Mr.  Ouy  C.  Derry,  for  Respondent. 

MR.  COMMISSIONER  IIORSKY  prepared  the  opinion  for 
the  court. 

« 

This  action  was  broujjht  to  recover  of  the  defendants,  Carl 
Oehler  and  Marie  Oehler,  damages  for   the  conversion  of  a 
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certain  fence  in  which  the  plaintiff,  Margaret  Eane,  claimed 
a  one-half  interest. 

The  plaintiff  and  the  defendant  Marie  Oehler  owned  ad- 
joining tracts  of  land  in  Yellowstone  county,  Montana.  The 
fence  in  question,  one-half  mile  in  length,  marked  what  was 
thought  to  be  the  boundary  line  dividing  a  part  of  these  two 
tracts  of  land.  Marie  Oehler 's  predecessor  in  interest,  one 
John  Ingus,  built  the  fence,  and  according  to  the  testimony  of 
the  plaintiff,  the  posts  used  in  its  construction  were  furnished 
by  Fred  Dart,  predecessor  in  interest  of  the  plaintiff.  Mr. 
Dart  testified  that  he  and  Mr.  Ingus  understood  the  fence  in 
question  to  be  a  partnership  fence  and  that  he  (Dart)  sup- 
posed that  it  had  been  erected  on  the  line  between  the  two 
places. 

After  plaintiff  had  acquired  the  tract  of  land  formerly 
owned  by  Mr.  Dart,  she  caused  it  to  be  surveyed,  and  found 
that  the  fence  was  over  on  her  land  a  distance  of  about  100 
feet.  Through  her  brother,  Walter  Kane,  she  caused  this  in- 
formation to  be  communicated  to  the  defendants.  Mr.  Kane 
said  he  informed  defendants  that  the  fence  was  off  the  line 
and  on  his  sister's  ground,  and  gave  them  five  days  in  which 
to  verify  the  survey,  by  having  the  land  resurveyed  them- 
selves, and,  if  they  found  plaintiff's  surVey  correct,  he  would 
himself  move  the  fence  over  on  the  line.  This  is  disputed 
by  defendants,  who  claim  that  Mr.  Kane  notified  them  to 
move  the  fence  in  five  days  or  he  would  claim  it,  and  that 
after  being  so  notified  they  consulted  the  county  attorney 
of  Yellowstone  county,  who  advised  them  to  move  it,  which 
they  did   on   or  about   November   27,    1918. 

Plaintiff  then  brought  this  action  for  the  conversion  of  the 
fence,  which  she  valued  at  $66,  and  in  which  she  claimed  a 
one-half  interest,  and  for  damages  sustained  by  her  because 
of  the  removal  of  the  fence  by  the  defendants,  and  also  for 
$125  as  exemplary  damages.  Defendants,  in  their  answer, 
deny  all  the  allegations  of  plaintiff's  complaint,  and  by  way 
of  counterclaim  allege  that  they  have  been  damaged  in  the 
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sum  of  $40  occasioned  by  stock  belonging  to  plaintiflP  tres- 
passing upon  their  lands,  and  for  a  further  defense  aver  that 
they  removed  the  fence  in  question  at  the  request  of  the 
plaintiff. 

PlaintiflP  by  her  reply  put  in  issue  all  of  the  new  matter  set 
up  in  the  answer.  A  trial  was  had,  resulting  in  a  verdict  and 
judgment  against  the  defendants  for  the  sum  of  $258.  De- 
fendants appeal  from  the  judgment  and  order  denying  their 
motion  for  a  new  trial. 

It  is  first  contended  that  there  is  no  evidence  to  sustain 
[1]  the  allegations  of  the  complaint,  wherein  it  is  alleged 
that  the  conversion  of  the  fence  on  the  part  of  the  defend- 
ants was  done  in  a  spirit  of  malice  towards  the  plaintiff. 

With  this  we  do  not  agree.  There  was  evidence  introduced 
on  the  part  of  the  plaintiff  showing  that  the  defendants,  in 
effecting  a  removal  of  the  fence,  deliberately  chopped  down 
the  posts,  and  that  in  some  instances  posts  were  left  sticking 
up  from  the  ground  in  sharp  slivers,  and  others  were 
splintered.  The  evidence  further  showed  that  the  defendants 
moved  this  fence  to  their  home;  that  the  fence  was  removed 
on  or  about  the  twenty-seventh  day  of  November;  and  that 
plaintiff,  at  the  time,  had  within  her  inclosure  stock  of  her 
own,  as  well  as  several  head  of  stock  that  she  was  pasturing 
for  a  neighbor;  and  that,  after  the  fence  was  removed,  the 
defendants  dogged  plaintiff's  stock  off  her  place. 

As  to  one  such  incident  plaintiff  testified  as  follows:  **As 
she  dogged  them  past  [referring  to  horses  alleged  to  have  been 
driven  off  the  place  of  plaintiff  by  the  defendant  Marie 
Oehler],  I  ran  down  to  open  the  gate,  and  she  picked  up 
some  rocks  and  threatened  me.  She  said  she  would  dog 
everything  off  my  place,  that  she  wouldn't  allow  me  to  have 
one  thing  on  my  place,  and  she  kept  her  word.  They  dogged 
the  stock  clear  off  my  place  three  different  times,  and  the 
last  time  w^as  a  cold  day  last  winter,  and  the  cows  went  off, 
and  one  of  the  cows  lost  her  calf;  was  frozen  to  death  when 
we  found  them."    Further  from  her  testimony:  ^'Miss  Oehler 
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said  that  she  would  dog  this  stock  so  insistently  that  I 
wouldn't  be  able  to  keep  one  thing  on  the  place,  and  she  kept 
her  word."  As  to  the  conduct  of  one  of  the  defendants,  on 
another  occasion,  she  testified:  "One  morning  I  saw  Mr. 
Oehler  walking  up  and  down  my  fence  right  by  the  gate; 
rather,  right  bbfore  my  kitchen  door.  He  wa^  walking  up 
and  down  by  the  gt*fe  with  his  sleeves  rolled  up,  a  big  club 
in  his  hand,  and  he  was  looking  very  threatening.  He  walked 
up  and  down  there  for  thre«>  v,ours.  There  was  no  one  home 
but  myself.  There  was  nothing  -round  there.  There  was 
seemingly  no  occasion  whatever  for  ivi^a.  Oehler 's  presence 
there.  There  was  nothing  at  all  in  sight."  The  above  testi- 
mony was  sufficient  to  carry  to  the  jury  the  question  as  to 
whether  or  not  the  conversion  of  this  fence  on  tl*e  part  of 
the  defendants  was  done  in  a  spirit  of  malice  towards  the 
plaintiflP. 

But  defendants  complain  that  the  court  erred  in  admitting 
[2]  testimony  of  this  character  as  to  the  conduct  of  th^e 
defendants  toward  plaintiff  subsequent  to  the  removal  of  th^ 
fence.  The  court  very  properly  admitted  this  evidence.  '*Evi-\ 
dence  of  other  acts  of  defendant  than  those  alleged  and  for 
which  damages  are  sought,  both  preceding  as  well  as  following 
the  particular  acts,  is  admissible  if  so  connected  with  the  par- 
ticular acts  as  tending  to  show  defendant's  disposition,  inten- 
tion, or  motive  in  the  commission  of  the  particular  acts  for 
which  damages  are  claimed."  (17  C.  J.  1041,  1042.)  The 
rule  is  thus  stated  in  8  R.  C.  L.  651:  "Where  exemplary  dam- 
ages are  claimed,  evidence  of  any  fact  which  legitimately  tends 
to  show  the  motive  and  intent  of  the  defendant  in  doing  the 
act  complained  of  is  admissible,  as,  for  example,  the  existence 
or  absence  of  malice,  or  other  aggravations  essential  to  the 
allowance  of  such  damages.  Hostility  at  a  time  subsequent 
to  the  injury  may  be  shown  as  having  a  tendency  to  prove 
that  it  existed  when  the  injury  was  inflicted."  (1  Wigmore 
on  Evidence,  sec.  396.) 
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The  above  also  disposes  of  the  contention  made  that  the 
court  erred  in  giving  an  instruction  on  exemplary  damages. 

It  is  next  contended  that  the  verdict  is  against  the  law,  in 
[3]  that  the  verdict  of  the  jury  discloses  that  they  did  not 
follow  the  instructions  given  by  the  court. 

The  court  instructed  the  jury  both  on  the  question  of  com- 
pensatory and  exemplary  damages,  and  under  the  instructions 
as  given  the  limit  of  recovery  was  fixed  at  the  sum  of  $158; 
just  $100  less  than  the  amount  fixed  by  the  jury  in  their  ver- 
dict. It  is  evident  that  the  jury  made  an  error  in  computa- 
tion or  inadvertently  inserted  the  figure  *'2''  instead  of  the 
figure  '*1''  in  their  verdict.  But  for  this  clerical  error  the 
verdict  would  have  been  in  accord  with  the  instructions.  It 
is  further  apparent  that  the  jury  intended  to  Sx  the  dam- 
ages at  the  limit  fixed  by  the  court  in  its  charge  to  the  jury. 

Bearing  in  mind  the  observation  of  this  court  in  Consoli- 
dated etc.  Min,  Co.  v.  Stmtliers,  41  Mont.  565,  111  Pac.  152, 
that  **a  verdict  is  not  to  be  technically  construed,  but  is  to 
be  given  such  a  reasonable  construction  as  will  carry  out  the 
obvious  intention  of  the  jury,*'  which  intention  may  be  arrived 
at  by  a  reference  to  the  issues  as  made  by  the  pleadings,  the 
instructions  submitted  by  the  court,  and  the  evidence  intro- 
duced at  the  trial,  and  giving  heed  to  the  command  of  section 
6593  of  the  Revised  Codes  (1907),  which  provides  that  no 
judgment  shall  be  reversed  by  reason  of  any  error  in  the 
proceedings  which  does  not  affect  the  substantial  rights  of  the 
parties,  which  statute  was  designed  to  prevent  rieversal  of  cases 
wherein,  as  in  the  case  at  bar,  substantial  justice  has  already 
been  done,  we  are  unwilling  m  a  case  such  as  this  one,  when 
the  intention  of  the  jury  is  apparent  from  the  record  and 
where  the  evidence  so  clearly  and  unmistakably  shows  that 
plaintiff  is  entitled  to  recover,  to  reverse  the  case  by  reason 
of  a  perfectly  apparent  clerical  misprision  on  the  part  of  the 
jury. 

We  have  examined  the  other  alleged  errors  assigned  by  ap- 
pellants and  find  them  without  merit. 
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We  recommend  that  the  cause  be  remanded  to  the  district 
court,  with  instructions  to  modify  the  judgment  made  and 
entered  in  this  cause  to  read  that  the  plaintiff  is  entitled  to 
recover  of  and  from  the  defendants,  in  addition  to  her  costs 
and  disbursements  in  this  action,  the- sum  of  $158,  instead  of 
the  sum  of  $258,  as  said  judgment  now  reads,  and  that,  when 
so  modified,  the  judgment  and  order  appealed  from  be  aflSrmed. 

Per  Curiam:  For  the  reasons  stated  in  the  foregoing  opin- 
ion, it  is  ordered  that  the  cause  be  remanded  to  the  district 
court,  with  directions  to  modify  the  judgment  by  reducing  the 
amount  thereof  $100  as  of  the  date  of  the  original  judgment, 
and,  as  thus  modified,  it  will  stand  affirmed.  Each  party  will 
pay  his  own  costs  in  this  court. 

Affirmed. 


STOUDT,  Respondent,  v.  HANSON,  Appellant. 

(No.  4,666.) 
(Submitted  February  2,  1922.     Decided  February  27,  1922.) 

[205  Pac.  253.] 

Promissory  Notes — Statute  of  Limitations — Absence  of  Defend- 
ant from  State  —  Computation  of  Period  of  Limitation  — 
Pleadings — Denial — Negative  Pregnant — Directed  Verdict — 
When  Proper. 

Promissory   Notes — ^Limitations   of   Actions — Absence   of   Defendant   from 
State — Computation  of  Period  of  Limitation. 

1.  Under  section  9048,  Revised  Codes  of  1921,  where  defendant  in 
an  action  on  a  promissory  note  is  out  of  the  state  at  the  time  the 
cause  of  action  accrued,  the  bar  of  the  statute  of  limitation  does 
not  commence  to  run  until  after  his  return,  and  if  he  thereafter 
intermittently  leaves  and  returns  to  the  jurisdiction,  the  time  of  his 
absence  must  be  deducted  from  the  limitation  of  eight  years  fixed  by 
section  9029,  in  order  to  determine  whether  the  fuU  period  has  ex- 
pired, i.  e.,  defendant's  presence  in  the  state  must  aggregate  the 
full  statutory  period  to  constitute  a  bar. 

Same — Attorney's    Fee — ^Reasonableness — ^Denial — Negative     Pregnant. 

2.  Plaintiff  in  his  action  on  a  promissory  note  alleged  that  $100 
was  a  reasonable  attorney's  fee,  the  answer  denied  that  $100  was  a 
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reasonable  fee,  but  did  not  allege  what  defendant  deemed  a  reason- 
able fee.  Heldf  that  the  denial  was  pregnant  with  the  admission 
that  $100  was  a  reasonable  fee,  did  not  raise  any  issue  of  fact  and 
therefore  did  not  require  submission  of  the  question  to  the  jury  for 
its    determination. 

Same — Directed  Verdict — When  Proper. 

3.  In  a  suit  on  a  note  in  which  the  undisputed  facts  showed  that 
plaintiff's  right  of  action  was  not  barred  by  the  statute  of  limita- 
tions as  alleged,  and  there  was  no  issue  on  the  question  as  to  a 
reasonable  attorney's  fee  provided  for  in  the  note,  a  directed  verdict 
in  favor  of  plaintiff  was  proper. 

Appeals  from  District  Court,  Silver  Bow  County;  Joseph  R. 
Jackson,  Judge, 

AcnoN  by  Edward  E.  Stoudt  against  J.  P.  Hanson.  From 
a  judgment  for  plaintiflF,  and  an  order  denying  defendant's 
motion  for  a  new  trial,  he  appeals.    Affirmed. 

Cause  submitted  on  briefs  of  Counsel. 

Mr,  J,  J,  McCaffery,  for  Appellant. 

Citing:  Palmsr  v.  Shaw,  16  Cal.  93;  Fau  v.  Eoherdeaux,  3 
Cranch  (U.  S.),  174,  2  L.  Ed.  402;  Whitton  v.  Wass,  109 
Mass.  40 ;  Powell  v.  Koehler,  52  Ohio  St.  103,  49  Am.  St.  Rep. 
705,  26  L.  R.  A.  480,  39  N.  E.  195;  Braun  v.  Sauerwein,  77 
U.  S.  895,  19  L.  Ed.  218  [see,  also,  Rose's  U.  S.  Notes]; 
May's  Heirs  v.  Slaughter,  3  A.  K.  Marsh.  (Ky.)  505;  Smith  v. 
Harrow,  3  Bibb  (Ky.),  446;  Ralls  v.  Hughes,  1  Dana  (Ky.), 
407. 

Mr,  N,  A,  Rotering,  for  Respondent. 

Citing:  Rogers  v.  Hatch,  44  Cal.  280;  Knox  v.  Oerhauser, 
3  Mont.  26*7;  Dougall  v.  Schulenberg,  101  Cal.  154,  35  Pac. 
635;  Todman  v.  Pwrdy,  5  Nev.  238;  Conlon  v.  Lanphear,  37 
Kan.  431,  15  Pac.  600;  Stanley  v.  Stanley,  47  Ohio  St.  225, 
21  Am.  St.  Rep.  806,  8  L.  R.  A.  333,  24  N.  E.  493;  Holley 
V.  Coffee,  123  Ala.  406,  26  South.  239 ;  17  R.  C.  L.  845 ;  Oibson 
V.  Simmons,  77  Kan.  461,  94  Pac.  1013;  McKee  v.  Dodd,  152 
Cal.  637,  125  Am.  St.  Rep.  82,  14  L.  R.  A.  (n.  s.)  780,  93  Pac. 
854;  Whitcoml)  v.  Keator,  59  Wis.  609,  18  N.  W.  469. 
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MR.  CHIEF  COMMISSIONER  STARK  prepared  the  opin- 
ion  for  the  court. 

This  is  an  action  on  a  promissory  note.  The  complaint 
which  was  filed  August  3,  1919,  is  in  the  usual  form,  and 
alleges  that  on  April  10,  1908,  at  Butte,  Montana,  the  defend- 
ant made,  executed  and  delivered  to  the  plaintiff  his  promis- 
sory note  for  the  sum  of  $130,  payable  ninety  days  after  date, 
bearing  interest  at  the  rate  of  one  per  cent  per  month  from 
date  until  paid,  and  providing  for  reasonable  attorney's  fees 
in  case  of  suit  thereon;  that  demand  had  been  made  upon 
the  defendant  for  payment,  but  ''that  no  part  of  the  same  has 
been  paid.  Paragraph  3  alleges  that  $100  is  a  reasonable  at- 
torney's fee  for  the  institution  of  this  action."  The  prayer  is 
for  the  amount  of  the  note  and  interest  and  $100  attorney's 
fee. 

The  answer  admits  the  execution  and  delivery  of  the  note, 
that  the  same  has  not  been  paid,  and  in  paragraph  3  ''denies 
each"  and  every  allegation  contained  in  paragraph  3  of  said 
complaint."  As  a  separate  defense  the  answer  avers  that 
plaintiff 's  right  of  action  on  the  note  is  barred  by  the  provi- 
sions of  section  6445  (sec.  9029,  Rev.  Codes  1921)  of  the 
Revised  Codes  of  1907.  To  this  answer  the  plaintiff  filed  a 
reply  denying  that  the  action  was  barred  under  the  statute, 
for  the  reason  that  between  the  tenth  day  of  April,  1908,  and 
the  third  day  of  August,  1919,  the  defendant  departed  from 
the  state  of  Montana  and  was  absent  therefrom  on  various 
occasions  aggregating  more  than  five  and  one-half  years,  and 
that  the  time  of  said  absences  is  no  part  of  the  time  limited 
for  the  commencement  of  an  action  on  said  note. 

The  case  was  tried  before  a  jury.  A  competent  witness 
testified  that  $75  was  a  reasonable  attorney's  fee  for  the  in- 
stitution and  prosecution  of  the  action. 

The  defendant  himself,  called  as  a  witness  on  behalf  of 
the  plaintiff,  testified  that  he  left  Butte  in  April,  1908,  and 
was  gone  until  September  of  that  year,  when  he  returned  and 
remained  until  April,  1909;  that  between  April  10,  1908,  and 
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August  3,  1919,  he  was  absent  from  Montana  on  many  occa- 
sions and  for  periods  of  time  aggregating  more  than  four  and 
one-half  years. 

The  plaintiff  testified  that  he  had  made  frequent  demands 
upon  defendant  for  payment  of  the  amount  of  the  note,  but 
that  the  same  had  not  been  paid.  Thereupon  the  plaintiff 
offered  the  note  sued  upon  in  evidence  and  rested  his  case. 

The  defendant  in  his  behalf  then  showed  that  the  complaint 
in  the  action  was  filed  with  the  clerk  of  the  court  on  August 
3,  1919,  and  rested.  Whereupon  counsel  for  plaintiff  moved 
the  court  to  direct  the  jury  to  return  a  verdict  for  the  plain- 
tiff for  the  amount  of  the  note  and  interest,  with  the  sum  of 
$75  attorney's  fees,  for  the  reason  that  it  was  admitted  by  the 
pleadings  that  the  defendant  made,  executed  and  delivered 
the  note  to  the  plaintiff,  that  the  same  had  not  been  paid, 
although  demand  had  been  made  therefor,  that  the  uncontra- 
dicted evidence  showed  that  $75  was  a  reasonable  attorney's 
fee  for  the  commencement  and  prosecution  of  the  case,  and 
that  there  was  no  evidence  in  the  case  proving  or  tending  to 
prove  that  the  cause  of  action  was  barred  by  the  statute  of 
limitations.  This  motion  was  sustained,  and  the  jury,  having 
been  instructed  in  accordance  therewith,  returned  a  verdict 
upon  which  judgment  was  entered  in  favor  of  plaintiff  and 
against  defendant  for  the  sum  of  $130,  with  interest  at  one 
per  cent  per  month  from  April  10,  1908,  and  the  further 
sum  of  $75  attorney's  fees,  with  costs  of  suit.  Motion  for  new 
trial  was  duly  m^e,  and,  having  been  overruled,  the  defend- 
ant has  brought  the  case  to  this  court  on  appeal  from  the  judg- 
ment and  the  order  denying  his  motion  for  a  new  trial. 

The  only  question  for  our  consideration  is:  Did  the  court 
err  in  sustaining  plaintiff's  motion  for  a  directed  verdict? 
[1]  Defendant  contends  that,  since  he  was  out  of  the  state  - 
of  Montana  on  July  10,  1908,  when  the  cause  of  action  accrued 
on  the  note,  and  returned  to  Montana  in  September,  1908, 
the  statute  of  limitations  began  to  run  on  the  last-mentioned 
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date,  and  that  his  subsequent  absences  from  the  state  did  not 
toll  the  statute.  If  this  is  true,  then  the  right  of  action  would 
have  been  barred  in  September,  1916 — eight  years  after  his 
first  return.  (Section  9029,  Rev.  Codes  1921.)  To  support 
his  contention  defendant  relies  upon  section  6458,  Revised 
Codes  of  1907  (sec.  9048,  Rev.  Codes  1921),  which  reads  as 
follows:  **If  when  the  cause  of  action  accrues  against  a  per- 
son, he  is  out  of  the  state,  the  action  may  be  commenced 
within  the  term  herein  limited,  after  his  return  to  the  state, 
and  if,  after  the  cause  of  action  accrues,  he  departs  from  the 
state,  the  time  of  his  absence  is  not  part  of  the  time  limited 
for  the  commencement  of  the  action." 

There  are  a  few  early  cases  which  sustain  the  defendant's 
contention  that  the  second  clause  of  the  section  has  no  applica- 
tion to  a  person  who  is  absent  from  the  state  when  the  cause 
of  action  accrues,  but  the  better  reasoning,  as  well  as  the  great 
weight  of  authority,  is  to  the  contrary. 

The  first  clause  of  this  section  originated  in  an  old  English 
statute  (4  Ann.,  Chap.  XVI,  sec.  XIX),  and  was  adopted 
in  Massachusetts  as  early  as  1786,  and  in  New  York  in 
1788.  The  second  clause  was  added  to  the  New  York  statute 
at  a  later  date,  and  was  subsequently  adopted  in  Massachusetts. 
In  the  case  of  Milton  v.  Bahson,  6  Allen  (Mass.),  322,  the 
reason  for,  as  well  as  the  occasion  of,  adopting  the  second 
clause  in  Massachusetts  is  fully  set  forth:  '*As  the  law  stood 
prior  to  the  enactment  of  the  Revised  Statutes  (Stats.  1786, 
c.  52,  §  4)  the  statute  of  limitations  did  n#t  begin  to  run  in 
favor  of  a  person,  who  at  the  time  the  cause  of  action  accrued 

• 

against  him  was  without  the  limits  of  the  commonwealth,  until 
his  return  within  tte  state.  •  •  •  Doubts  and  difficulties 
had  arisen  under  the  old  statute  in  ascertaining  what  should 
be  deemed  a  return  or  coming  within  the  state,  in  the  sense 
of  the  statute,  sufiicient  to  cause  the  period  of  time  necessarj'^ 
to  bar  an  action  to  begin  to  run.  To  do  away  with  the  em- 
barrassment  which  had  thus  arisen  in  interpreting   the   old 
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statute,  the  second  clause  •  •  •  was  inserted.  That  this 
was  the  object  of  the  alteration  is  apparent  from  the  report  of 
the  commissioners  on  the  Revised  Statutes,  who  recommended 
the  amendment  in  the  precise  form  in  which  it  was  adopted. 
•  •  •  They  say,  'The  latter  part  of  this  section  is  taken 
from  the  New  York  Code.  The  courts  have  felt  bound  to 
allow  some  latitude  of  construction  as  to  what  shall  be  con- 
sidered a  return  into  the  commonwealth,  within  the  intent  of 
Stats.  1786,  c.  52;  3  Mass.  271;  1  Pick.  263;  and  the  precise 
limits  of  the  rule  in  that  respect  are  left  undefined  and  uncer- 
tain. By  the  proposed  alteration  all  doubt  on  the  point  will 
be  removed,  as  the  debtor  must  remain  within  the  state  during 
the  whole  period  prescribed  for  the  limitation,  in  order  to 
avail  himself  of  its  provisions.'  This  serves  to  make  the  intent 
of  the  legislature  •  •  •  perfectly  clear.  A  return  into 
the  commonwealth  was  no  longer  to  be  sufficient  of  itself  to 
cause  the  period  of  limitation  to  commence  and  to  continue  to 
run  till  the  bar  should  become  complete,  but  •  •  •  such 
return  was  to  be  followed  by  six  years'  residence  in  the  state 
in  order  to  bar  an  action.  •  •  •  ''  Summing  up  the  en- 
tire case,  the  court  says:  "By  the  first  clause,  the  period  of 
limitation  does  not  begin  to  run  till  the  debtor,  whether 
foreigner  or  resident,  if  out  of  the  state  when  the  cause  of 
action  accrues,  comes  within  the  state;  by  the  second  clause, 
if  after  he  comes  into  the  state,  so  that  the  time  of  the  statute 
bar  begins  to  run,  he  is  absent,  the  time  of  his  absence  is  to 
be  deducted,  in  order  to  ascertain  whether  the  full  time  lim- 
ited has  expired." 

The  construction  of  this  statute  thus  announced  has  been 
followed  and  adopted  in  a  great  number  of  cases,  among  which 
we  cite:  Whitcomb  v.  Keator,  59  Wis.  609,  18  N.  W.  469; 
Stanley  v.  Stanley,  47  Ohio  St.  225,  21  Am.  St.  Rep.  806,  8 
L.  R.  A.  333,  24  N.  E.  493;  Todman  v.  Purdy,  5  Nev.  238; 
Davis  V.  Marshall,  37  Vt.  69;  Conlon  v.  Lanphear,  37  Kan. 
431,  15  Pac.  600;  Gibson  v.  Simmons,  77  Kan.  461,  94  Pa«. 
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1Q13 ;  McKee  v.  Dodd,  152  Cal.  637,  125  Am.  St.  Bep.  82,  14 
L.  R.  A.   (n.  s.)  780,  93  Pac.  854. 

Any  other  rale  would  not  be  supported  by  reason.  If  the 
construction  contended  for  by  appellant  were  adopted,  a  person 
absent  from  the  state  when  the  cause  of  action  accrued  by 
coming  into  the  state  and  remaining  for  a  brief  period  could 
start  the  statute  running  against  him,  which  in  the  statutory 
period  would  become  a  complete  bar,  although  he  might  in 
fact  be  out  of  the  state  during  nearly  the  whole  period,  while 
one  present  in  the  state  when  the  cause  accrued,  would  be 
obliged  to  remain  in  the  state  during  the  full  term  prescribed 
in  order  to  avail  himself  of  the  bar  of  the  statute.  **A  con- 
struction involving  a  conclusion  so  unreasonable,  and  leading 
to  a  result  which  makes  the  practical  operation  of  the  statute 
so  manifestly  unequal  and  unjust,  cannot  be  supported  unless 
required  by  language  too  clear  to  admit  of  any  other  interpre- 
tation."    (Whit comb  v.  Keator,  supra,) 

In  17  Ruling  Case  Law,  page  844,  section  205,  referring  to 
the  provisions  of  statutes  like  the  one  under  consideration,  the 
writer  uses  this  language:  **It  is  generally  held  that  the  time 
of  the  debtor's  temporary  presence  in  the  state  must  aggregate 
the  statutory  period  to  constitute  a  bar,  since  the  running 
of  the  statute  ceases  as  soon  as  the  defendant  departs  from 
the  state." 

And  in  Knox  v.  OerJiauser,  3  Mont.  267,  which  case  in- 
volved a  construction  of  the  second  clause  of  the  section  in 
question,  it  was  decided:  ''That  the  successive  absences  of  a 
person  from  the  state  must  be  aggregated  together  and  de- 
ducted from  the  whole  time  which  has  elapsed  since  the  cause 
of  action  accrued,  and  the  remainder  is  the  time  the  statute 
of  limitations  has  run." 

Under  the  above  authorities  we  hold  that  the  plaintiff's  right 
of  action  on  the  note  in  suit  was  not  barred  by  the  statute, 
because  the  defendant  had  not  been  in  the  state  of  Montana 


s 


62  Mont.]  Stoudt  v,  Hanson.  429 

[C2  Mont.  422.] 

for  periods  of  time  aggregating  eight  years  after  the  right  of 
action  accrued  and  before  the  commencement  of  the  suit. 

It  is  next  urged  that  the  court  erred  in  not  submitting  to 
[2]  the  jury  the  determination  of  the  amount  of  attorney's 
fees  which  plaintilBf  was  entitled  to  recover  for  bringing  suit 
on. the  note.  There  is  no  merit  in  this  contention,  for  the 
reason  that  the  answer  did  not  raise  an  issue  as  to  whether 
or  not  $75  was  a  reasonable  fee,  the  only  denial  therein  being 
that  $100  is  a  reasonable  fee  for  the  institution  of  this  action. 
In  the  case  of  James  v.  McPJiee,  9  Colo.  486,  13  Pac.  535, 
referring  to  a  denial  similar  in  effect  to  this  one,  the  court 
said:  ''It  is  pregnant  with  the  substantial  admission  of  the 
allegation,  the  letter  of  which  it  alone  denies."  In  Marsiers 
V.  Lash,  61  Cal.  622,  it  is  held:  ''Such  denials  are  evasive 
and  in  fact  no  denials  at  all." 

In  Lynd  v.  Picket,  7  Minn.  184  (Gil.  128),  82  Am.  Dec. 
79,  the  court,  in  passing  upon  the  suflBciency  of  a  denial  like 
the  one  under  consideration,  said:  "Where  a  party  would  con- 
trovert  an  allegation  of  value,  he  must  allege  that  the  article 
is  of  no  value,  or  of  the  value  as  he  claims  it  to  be.  Under 
such  an  allegation  as  this,  the  value  might  be  one  cent  less 
than  alleged  in  the  complaint,  and  yet  the  answer  would  be 
literally  true." 

The  same  rule  as  to  such  denials  is  laid  down  by  the  fol- 
lowing authorities:  Power  v.  Oum,  6  Mont.  5,  9  Pac.  575; 
Scovill  V.  Barney,  4  Or.  289;  Welch  v.  Bigger^  24  Idaho, 
169,  133  Pac.  381;  Ronning  v.  Way,  18  Cal.  App.  527,  123 
Pac.  615;  Conway  v.  Clinton,  1  Utah,  215;  Dillon  v.  Spokane 
County,  3  Wash.  Ter.  498,  17  Pac.  889;  Bliss  on  Code  Plead- 
ing, sec.  332;  Pomeroy's  Code  Remedies,  sec.  509;  Sutherland 
on  Code  Pleading,  sec.  417. 

The  undisputed  facts  in  the  case  disclosed  that  plaintiff's 
[3]  right  of  action  on  the  note  in  suit  was  not  barred  by  the 
statute,  and,  there  was  no  issue  on  the  question  whether  $75 
was  a  reasonable  attorney's  fee.    Therefore  there  was  nothing 
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in  the  case  to  submit  to  the  jury,  and  the  court  did  not  err 
in  directing  a  verdict  in  favor  of  the  plaintiff. 
We  recommend  that  the  judgment  and  order  be  affirmed. 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 


GENZBEEGER,  Respondent,  v.  ADAMS,  Executrix,  Appel- 
lant. 

(No.  4,652.) 
(Submitted  February  3,   1922.    Decided  March  6,  1922.) 

[205  Pac.  658.] 

Judgments — Assigndbiliiy — Banks  and  Banlcing — Authority  io 
Transfer — Evidence — Corporate  Seal — Actions — Real  Party 
in  Interest — Appeal  and  Error — Motion  to  Strike  Evidence. 

Banks  and  Banking — ^Judgments  Assignable. 
.1.     A  judgment  is  assignable,  and  a  banking  corporation  may  trans- 
fer one  owned  by  it  just  as  it  may  sell  bonds  or  other  securities  of 
which  it  has  become  the  owner  in  the  ordinary  course  of  business. 

Same — Authority   to    Make    Assignment    of    Judgment — Corporate    Seal — 
Evidence — Sufficiency. 

2.  Where  a  bank  is  doing  business  though  in  charge  of  the  state 
examiner,  his  approval  of  an  assignment  of  a  judgment  executed  in 
its  behalf  by  its  vice-president  under  the  corporate  seal  was  sufficient 
to  show  authority  in  the  bank  to  make  it. 

Appeal   and    Error — Trial — Admission    of    Evidence   Without   Objection — 
Motion  to  Strike  Too  Late. 

3.  The  principle  of  the  rule  that  where  a  party  on  the  trial  of  a 
cause  sits  by  and  permits  evidence  to  be  introduced  without  objec- 
tion he  may  not  thereafter  assert  that  the  court  erred  in  refusing 
to  strike  it  out,  applies  where,  though  objection  was  made,  the 
motion  to  strike  was  based  on  grounds  other  than  those  urged  to 
the  admissibility  of  the  evidence  in  the  first  instance. 

Banks    and   Banking — Assignment    of    Judgment — Corporate    Seal — Prima 
Facie  Evidence  of  Authority  of  Officer. 

4.  The  seal  of  a  bank  attached  to  an  assignment  of  a  judgment 
executed  in  its  behalf  by  its  vice-president  was  prima  fade  evidence 
that  he  was  duly  authorized  to  make  the  assignment  and  that  its 
execution  was  the  act  of  the  corporation. 
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Judgments — Prima  'Facie  Ownership— Evidence. 

5.  The  testimony  of  plaintiff  in  an  action  on  a  judgment  that  he 
bought  it  from  its  owner  for  a  certain  sum  was  sufficient  to  show 
prima  facie  ownership  of  it  in  him. 

Same — Transfer   Need   not   be   in  Writing. 

6.  The  transfer  of  a  judgment  need  not  be  in  writing;  hence  even 
though  it  may  have  been  error  to  admit  a  written  assignment,  the 
error  was  harmless,  plaintiff  having  made  no  effort  to  show  that  a 
transfer   had   not  been  made. 

Same — Action — ^Beal    Party    in    Interest — Evidence — Inadmissibility. 

7.  Plaintiff,  vested  with  the  legal  title  to  the  judgment  on  which  he 
sought  to  recover,  was  the  real  party  in  interest  within  the  meaning 
of  section  9067,  Bevised  Codes  of  1921,  and  evidence  that  he  had 
bought  it  for  the  benefit  of  another  was   properly  excluded. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah 
J.  Lynch,  Judge. 

Action  by  SoL  Genzberger  against  Ethelyn  C.  Adams,  as 
executrix  of  the  estate  of  J.  C.  Adams,  deceased.  From  an 
order  denying  defendant's  motion  for  a  new  trial  after  grant- 
ing plaintiff's  motion  for  a  directed  verdict,  defendant  ap- 
peals.   AflBrmed. 

Messrs,  Wheeler  <&  Baldwin,  for  Appellant,  submitted  a 
brief;  Mr,  Jos.  H.  Baldwin  argued  the  cause  orally. 

Mr.  Earle  N,  Oenzberger,  for  Respondent,  submitted  a  brief 
and  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

This  action  was  brought  on  April  11,  1914,  to  recover  of  the 
defendant  the  amount  of  a  judgment.  The  allegations  of  the 
complaint,  in  brief,  are  the  following:  On  April  10,  1907,  a 
judgment  was  duly  given  and  made  by  the  district  court  of 
Silver  Bow  county  in  favor  of  plaintiff  in  an  action  entitled 
*' State  Savings  Bank  v.  J.  C.  Adams  and  H.  L.  Frank,'*  for 
the  sum  of  $2,739.92.  On  January  9,  1908,  the  State  Savings 
Bank,  the  plaintiff  in  that  action,  assigned  the  judgment  to 
the  plaintiff  in  this  action,  who  is  now  the  owner  and  holder 
of  it;  no  part  of  it  having  been  paid.     On  October  17,  1913, 
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Adams  died  in  Silver  Bow  county,  leaving  a  will  in  which 
the  defendant  was  named  as  executrix.  On  November  22, 
1913,  the  will  was  admitted  to  probate  by  the  district  court 
of  that  county.  On  the  same  date  letters  testamentary  weie 
issued  to  the  defendant,  whereupon  she  duly  qualified  and 
entered  upon  the  discharge  of  her  duties  and  ever  since  that 
time  has  been  engaged  in  the  performance  thereof.  On  No- 
vember 29  the  executrix  caused  a  notice  to  the  creditors  of 
the  deceased  to  be  published  in  the  "Butte  Daily  Post,"  this 
being  the  newspaper  designated  by  the  order  of  the  court, 
requiring  all  persons  having  claims  against  the  estate  to  exhibit 
them  to  her  with  the  necessary  vouchers,  at  Room  616,  Hen- 
nessy  Building,  at  Butte,  Montana,  the  place  designated  by  her 
for  the  transaction  of  business  of  the  estate,  within  ten  months. 
On  December  26,  within  the  time  specified  in  the  notice,  plain- 
tiflE  presented  his  claim  for  $4,207.30,  the  amount  of  the 
judgment  including  interest.  The  claim  was  in  writing,  veri- 
fied by  the  oath  of  the  plaintiff  as  required  by  law.  It  was 
rejected  by  the  defendant  on  January  13,  1914. 

The  defendant  in  her  answer  admitted  all  of  the  allegations 
of  the  complaint,  except  that  she  denied  that  the  State  Savings 
Bank  did  on  January  9,  1908,  or  at  all,  assign  the  judgment 
to  the  plaintiff,  or  that  plaintiff  is  now  or  ever  was  the  owner 
or  holder  of  it.  Trial  of  these  issues  was  had  to  a  jury.  At 
the  close  of  plaintiff's  evidence  the  defendant  moved  for  a 
nonsuit,  which  was  denied.  At  the  close  of  all  the  evidence 
she  moved  for  a  directed  verdict.  The  motion  was  denied. 
Thereupon  the  plaintiff  moved  for  a  directed  verdict  for  the 
amount  claimed,  together  with  the  costs  of  the  action.  This 
motion  was  granted.  The  defendant  has  appealed  from  an 
order  denying  her  motion  for  a  new  trial.  She  contends  that 
she  is  entitled  to  a  reversal  of  the  order  on  the  ground  that 
the  court  erred  to  her  prejudice  in  its  rulings  on  questions 
of  evidence  and  in  directing  a  verdict  for  the  plaintiff. 

To  establish  his  title  to  the  judgment,  plaintiff  offered  in 
[1,2]     evidence   a  written  assignment  of  it  to   him  by   the 
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bank,  executed  on  its  behalf,  on  January  9,  1908,  by  E.  P. 
Ghapin,  its  vice-president,  attested  by  its  corporate  seal,  and 
acknowledged  before  Allen  P.  Bowie,  a  notary  public  of  Silver 
Bow  county.  It  was  indorsed,  ** Approved,"  by  T.  B.  GoUins, 
as  state  examiner,  who  was  then  in  charge  of  the  bank  under 
the  provisions  of  section  4004,  Revised  Godes  of  1907.  Plain- 
tiff objected  to  the  introduction  of  it  on  the  ground  that  it  was 
incompetent  in  that  the  bank  had  no  authority  to  make  it. 
The  court  overruled  the  objection,  stating  that  it  would  be  ad- 
mitted subject  to  a  motion  later  to  strike  it  out.  The  plaintiff 
then,  called  in  his  own  behalf,  testified  that  no  part  of  the  judg- 
ment had  been  paid.  He  stated  further  that  he  had  bought  it 
from  the  bank.  On  cross-examination  he  stated  that  GoUins, 
the  state  examiner,  was  in  charge  of  the  bank,  but  that  its 
doors  were  open  for  business.  Gontinuing,  he  said  that  the 
consideration  paid  by  him  to  the  bank  for  the  judgment  was 
$3,014.20  in  money.  He  thereupon  rested.  Defendant  then 
moved  to  strike  out  the  assignment  on  the  ground  embodied  in 
the  objection  to  its  admission,  and  also  on  the  grounds  that 
it  had  not  been  shown  that  it  had  been  made  by  an  oflScer 
of  the  bank,  nor  that  either  Ghapin  or  GoUins  ever  made  it. 
This  motion  was  denied.  It  is  insisted  that  both  rulings  were 
erroneous  for  the  reason  that  there  was  no  evidence  showing 
that  Ghapin  was  in  fact  the  vice-president  of  the  bank  nor 
that  he  had  authority  to  act  for  it. 

The  argument  proceeds  upon  the  theory  that,  the  authority 
of  an  officer  of  a  bank  to  act  in  its  behalf  being  governed 
by  the  general  rules  of  agency,  it  was  error  to  admit  the  as- 
signment until  it  had  been  shown  that  Ghapin  was  in  fact 
the  vice-president  of  the  bank  and  that  he  was  acting  within 
the  scope  of  his  authority  as  such.  There  is  no  merit  in 
this  contention.  The  objection  made  to  the  admission  of  the 
evidence  presented  only  the  question  of  the  authority  of  the 
bank  to  make  the  assignment.  In  the  form  in  which  it  was 
made,  it  assumed — at  least  it  did  not  chaUenge — the  genuine- 
ness of  Ghapin 's  signature,  and  that  he  was  acting  within  the 

62  Mont.— 28 


434  Genzbergee  v.  Adams.  [Dec.  T.'  '21 

[62  Mont.  430.] 

scope  of  his  authority.  There  can  be  no  question  that  a  judg- 
ment is  assignable.  (Haupt  v.  Burton,  21  Mont.  572,  69  Am. 
St.  Rep.  698,  55  Pac.  110;  Merchants'  Nat.  Bank  v.  Great 
Falls  Opera  House  Co,,  23  Mont.  33,  75  Am.  St.  Rep.  499, 
45  L.  R.  A.  285,  57  Pac.  445;  Rev.  Codes  1921,  sec.  6837.) 

It  requires  no  citation  of  authority  to  sustain  the  proposition 
that  it  is  one  of  the  incidental  powers  of  a  banking  corpora- 
tion to  sell  and  transfer  a  judgment  owned  by  it,  just  as  it 
may  sell  bonds  or  other  securities  of  which  it  has  become  the 
owner  in  the  ordinary  course  of  business.  While  the  bank  had 
been  taken  in  charge  by  Collins,  as  state  examiner,  it  was 
nevertheless  still  doing  business  under  his  authority.  His  ap- 
proval of  the  assignment  obviated  the  objection  to  its  admis- 
sion on  the  ground  that  the  bank  was  without  authority  to 
make  it,  and,  it  having  been  properly  admitted  in  the  first 
place,  it  was  within  the  discretion  of  the  court  to  refuse  to 
strike  it  out  on  other  grounds  thereafter  urged  as  to  its  incom- 
[3]  petency.  When  a  party  sits  by  at  a  trial  and  allows  evi- 
dence to  be  introduced  without  objection,  he  cannot  thereafter 
assert  that  the  court  was  in  error  in  refusing  to  strike  it  out. 
{Yoder  v.  Reynolds,  28  Mont.  183,  72  Pac.  417;  Poindexter 
&  Orr  Livestock  Co,  v.  Oregon  Short  Line  By.  Co.,  33  Mont. 
338,  83  Pac.  886;  Bean  v.  Missoula  Lumber  Co.,  40  Mont. 
31,  104  Pac.  869;  State  v.  Rhys,  40  Mont.  131,  105  Pac.  494; 
State  V.  Van,  44  Mont.  374,  120  Pac.  479.)  The  rule  an- 
nounced in  these  cases  applies  here.  The  permission  of  the 
court,  given  at  the  time  the  ruling  was  made  that  the  evidence 
was  admissible,  to  later  move  to  strike  it  out,  did  not  warrant 
the  assumption  by  counsel  that  they  were  at  liberty  to  include 
other  grounds  of  objection  when  they  came  to  make  the  mo- 
tion. Furthermore,  the  -objection  having  impliedly  assumed 
the  genuineness  of  the  signature  of  Chapin,  the  vice-president, 
[4]  the  seal  of  the  bank  was  prima  facie  evidence  that  he 
was  duly  authorized  to  make  the  assignment  and  that  the 
execution  of  it  was  the  act  of  the  corporation.  (10  Cyc.  944; 
Bullen  V.  Milwaukee  Trading  Co,,  109  Wis.  41,  85  N.  W.  115  j 
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McCracken  v.  City  of  San  Francisco,  16  Cal.  639 ;  Levering  v. 
Mayor  etc.  of  Memphis,  7  Humph.  553 ;  President  etc.  of  B.  & 
D.  T.  Road  v.  Myers,  6  Serg.  &  R.  12,  9  Am.  Dec.  402;  Bur- 
riU  V.  Nahant  Bank,  2  Met.  (Mass.)  163,  35  Am.  Dee.  395; 
Angell  &  Ames  on  Corporations,  224.) 

Again,  the  plaintiff  testified  that  he  had  bought  the  judg- 
[5]  ment  from  the  bank  for  the  sum  of  $3,014.20.  Conced- 
ing, for  the  sake  of  argument,  that  the  written  assignment 
was  not  competent  on  any  one  or  all  of  the  grounds  alleged 
by  the  defendant,  this  testimony  was  sufficient  to  show  prima 
facie  ownership  of  the  judgment  in  the  plaintiff.  Section 
6837,  Revised  Codes  of  1921,  supra,  declares:  ** Property  of 
any  kind  may  be  transferred  except  as  otherwise  provided  by 
this  chapter.'* 

We  find  no  exception  in  the  Chapter  (sees.  6835-6858,  Rev. 
Codes  1921)  relating  to  the  transfer  of  judgments.  Section 
6841  provides  further:  ''A  transfer  may  be  made  without 
writing  in  every  case  in  which  a  writing  is  not  expressly  re- 
quired by  statute."  There  is  no  provision  in  the  Code  requir- 
[6]  ing  such  a  transfer  to  be  in  writing.  Therefore,  though 
it  was  error  to  admit  the  written  assignment,  the  defendant 
was  not  prejudiced ;  she  having  made  no  effort  to  controvert 
by  her  evidence  that  the  transfer  had  been  in  fact  made. 

Counsel  have  presented  an  extended  argument  in  their  brief 
in  an  effort  to  maintain  the  proposition  that  the  certificate  of 
acknowledgment  of  the  assignment  was  invalid  for  the  reason 
that  it  was  made  by  Chapin,  the  vice-president,  instead  of  the 
president,  of  the  bank,  as  required  by  sections  4659  and  4664 
of  the  Revised  Codes  of  1907  in  force  at  the  time  it  was  made. 
The  conclusion  announced  above  renders  it  unnecessary  to  con- 
sider this  contention.  We  therefore  pass  it  without  further 
notice. 

Contention  is  made  that  the  court  erred  in  sustaining  plain- 
[7]  tiff's  objection  to  evidence  offered  by  the  defendant,  the 
purpose  of  which  was  to  show  that  the  plaintiff  had  bought 
the  judgment  for  the  benefit  of  the  Frank  estate  (Frank  being 
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now  dead)  and  not  for  himself.  There  was  no  error  in  the 
ruling  because  it  pertained  to  an  issue  not  presented  by  de- 
fendant's answer.  The  argument  is  made  in  this  court,  how- 
ever, that  it  was  prejudicial  because  it  tended  to  show  that 
the  plaintiff  is  not  the  real  party  in  interest,  and  therefore 
that  he  could  not  maintain  this  action.  It  having  been  made 
apparent  that  plaintiff  was  vested  with  the  legal  title,  he  was 
the  real  party  in  interest  within  the  meaning  of  the  statute 
and  could  maintain  the  action.  (Eev.  Codes,  1921,  sec.  9067; 
Merchants'  Natumal  Bank  v.  Great  Falls  Opera  House  Co., 
supra;  20  R.  C.  L.,  p.  666.) 

There  was  no  substantial  conflict  in  the  evidence.  It  will 
accomplish  no  useful  purpose  to  enter  into  an  analysis  and  dis- 
cussion of  it.  Defendant's  motions  for  nonsuit  and  for  a 
directed  verdict  were  therefore  properly  overruled,  and  the 
action  of  the  court  in  directing  a  verdict  for  the  plaintiff  was 
proper.  Other  assignments  urged  upon  our  attention  are  not 
of  sufficient  merit  to  require  special  notice. 

The  order  is  affirmed. 

Affirmed. 

Associate  Justices  Cooper,  Holloway  and  GaijEN  concur. 

Mr.  Justice  Reynolds,  being  absent,  takes  no  part  in  the 
foregoing  decision. 
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PEW,  Appellant,  v.  McLEISH,  Respondent. 

m 

(No.    4,626.) 
(Submitted  rebruary  3,  lO^S.    Decided  March  6,  1922.) 

[205  Pac.  235.] 

Principal  and  Agent — Unauthorized  Act  of  Agent — Batificch 
tion — Evidence — Insufficiency, 

Principal  and  Agent — Act  of  Agent — ^Batification — ^What  Constitutes. 

1.  To  constitute  ratification  of  an  agent's  act,  there  must  be  an 
acceptance  by  the  principal  of  the  results  of  the  act  with  an  intent 
to  ratify  and  with  full  knowledge  of  all  the  material  circumstances. 

Same — ^Batification-^Efvidence — Insufficiency. 

2.  In  an  action  to  recover  for  lumber  furnished  in  the  erection  of 
a  building  the  purchase  of  which  was  claimed  by  plaintiff  to  have 
been  ratified  by  the  defendant  owner,  by  his  subsequent  promise  to 
pay  for  it  if  it  had  actually  been  delivered,  evidence  tending  to  show 
ratification  held  insufficient  to  meet  the  requirements  of  the  rule 
above. 

Appeal  from  District  Court,  Cascade  County;  E.  H.  Ewing, 
Judge, 

Action  by  George  H.  Pew  against  A.  E.  McLeish.  Judg- 
ment for  defendant,  new  trial  denied,  and  plaintiff  appeals 
from  the  order  denying  it.    AflSrmed. 

Mr,  Otto  A,  OertJi,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

In  21  R.  C.  L.  930,  section  109,  the  rule  is  laid  down  that  it 
is  the  duty  of  the  principal  to  repudiate  the  act  of  the  agent 
upon  being  informed  thereof,  if  he  wishes  to  escape  liability 
for  an  unauthorized  act  made  for  his  benefit. 

In  1  Mechem  on  Agency,  sections  480,  481,  it  is  said  that 
the  acts  of  the  principal  will  be  liberally  interpreted  in  favor 
of  ratification.  Where  the  agency  is  sought  to  be  proved  by 
a  course  of  conduct  even  though  the  evidence  is  slight,  it 
becomes  a  question  for  the  jury.  In  Washington  8av,  Bank  v. 
Butchers'  etc.  Bank,  107  Mo.  133,  28  Am.  St.  Rep.  405,  17 
S,  W.  891,  it  is  held  that  ''where  an  unauthorized  act  of  an 
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agent  i«  clearly  beneficial  to  the  corporation,  a  presumption 
of  ratification  will  arise  from  slight  circumstances." 

Davis  V.  Nueces  Valley  Irr,  Co.,  103  Tex.  243,  126  S.  W.  4, 
approves  the  Missouri  case  supra,  and  holds  further  a  knowl- 
edge of  the  legal  effect  of  facts  is  not  necessary  to  a  proper 
ratification.  It  is  further  held  in  this  case  that  a  person  does 
not  need  to  know  the  facts,  but  may  ratify  if  he  has  access 
to  the  facts  or  to  a  means  of  information. 

In  the  case  at  bar,  the  respondent  was  informed  by  the 
plaintiff  by  two  different  written  statements  previously  sent, 
and  by  a  conversation,  that  plaintiff  wanted  pay  for  lumber 
furnished  him  through  negotiations  of  Swope.  Defendant  said, 
'*If  you  did  furnish  the  lumber,  I  will  pay  you  for  it";  that 
was  a  ratification  absolute  depending  upon  the  one  fact  of 
furnishing  the  lumber.  Whether  the  defendant  could  ever  be 
satisfied  thereof  is  not  the  point;  but  only  whether  delivery 
of  the  lumber  was  actually  a  fact — a  thing  to  be  determined 
by  a  jury.  A  contrary  holding,  it  seems  to  us,  would  open 
the  door  to  fraud  in  cases  such  as  we  present  here.  It  would 
give  a  person  who  has  had  real  value  conferred  upon  him  an 
opportunity  to  dodge  the  burdens  connected  therewith.  {Mc- 
leod V.  Morrison  &  Eshelnum,  66  Wash.  683,  38  L.  R.  A. 
(n.  s.)  783,  120  Pac.  528.)  The  words  of  McLeish  as  testified 
to  by  Pew  clearly  express  an  intent  to  ratify.  (E.  Bement 
&  Sons  V.  Armstrong  (Tenn.  Ch.),  39  S.  W.  899;  Triggs  v. 
Jones,  46  Minn.  277,  48  N.  W.  1113.) 

Messrs.  Pray  &  Callaway,  for  Respondent,  submitted  a  brief ; 
Mr.  Lew  L.  Callaway  argued  the  cause  orally. 

Appellant  claims  that  there  was  an  implied  ratification.  In 
considering  whether  or  not  there  was  such  substantial  evidence 
of  an  implied  ratification  as  to  cause  this  court  to  declare 
that  the  trial  court  abused  its  discretion  in  directing  the 
verdict,  the  court  will  not  be  unmindful  of  the  rule  that  where 
the  principal's  acts  and  conduct  are  equally  consistent  with 
an  intention  not  to  ratify,  a  ratification  will  not  be  implied. 
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(See  Nord  v.  Boston  &  Montana  etc.  Min,  Co.,  33  Mont.  464, 
84  Pac.  1116,  89  Pac.  647.)  Moreover,  it  is  not  necessary, 
in  order  to  prevent  a  principal  from  being  bound  by  the  un- 
authorized act  of  an  agent,  that  he  should  expressly  repudiate 
it,  since  a  repudiation  or  intention  not  to  ratify  as  well  as  a 
ratification  may  be  implied  from  the  acts  and  conduct  of  the 
principal.  (PowelVs  Admr.  v.  Henry,  27  Ala.  612;  Henry  v. 
Lane,  128  Fed.  243,  62  C.  C.  A.  625;  Blevins  v.  Pope,  7  Ala. 
371;  Slocum  v.  Oilman,  32  N.  T.  Supp.  297;  O'Connor  v. 
O'Connor,  45  W.  Va.  354,  32  S.  B.  276;  WUte  Sewing  Mach. 
Co.  V.  HUl,  136  N.  C.  128,  48  S.  E.  575.) 

The  rule  of  ratification  by  the  acceptance  of  benefits  implies 
not  only  knowledge  of  all  the  material  facts,  but  likewise  im- 
plies the  physical  power  of  election  to  accept  or  reject  what 
has  been  received.  Thus  there  is  no  ratification  if  the  con- 
tinued enjoyment  of  the  benefits  by  the  principal  is  unavoid- 
able, as  where  in  taking,  using  or  disposing  of  a  building  or 
other  thing  he  unavoidably  enjoys  the  benefit  of  work  or  mate- 
rials furnished  or  repairs  or  improvements  made  thereon. 
{Ayer  etc.  Tie  Co.  v.  Young,  90  Ark.  104,  117  S.  W.  1080; 
Woodruff  V.  Rochester  etc.  R.  Co.,  108  N.  Y.  39,  14  N.  E.  832 ; 
MUls  V.  Berla  (Tex.  Civ.  App.),  23  S.  W.  910;  Moyle  v. 
Congregational  Soc,  16  Utah,  69,  50  Pac.  806.) 

ME.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

This  action  was  commenced  and  tried  in  the  justice's  court 
of  Great  Falls  township.  The  plaintiff  recovered  judgment 
for  the  amount  asked.  On  appeal  to  the  district  court  a  jury 
was  impaneled  and  sworn  and  the  case  was  tried  anew.  At 
the  close  of  the  introduction  of  the  evidence  for  both  sides, 
the  court,  upon  motion,  directed  a  verdict  in  defendant's  favor 
and  entered  judgment  thereon.  A  motion  for  a  new  trial  was 
denied,  and  this  appeal  was  taken  from  the  order. 

In  two  counts  the  plaintiff  alleges  that  he  sold  and  delivered 
to  the  defendant  lumber  of  the  value  of  $182.  The  first 
count  charges  that  J.  W.  Swope  was  agent  for  the  defendant. 
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acted  as  his  architect  and  manager  in  overseeing  and  managing 
the  construction  of  a  garage  the  defendant  was  building,  and 
as  such  had  power  and  authority  to  make  contracts  for  the 
purchase  of  lumber,  merchandise  and  material  intended  to  be 
used  in  its  construction;  that  the  sale  and  delivery  of  the 
lumber  was  agreed  upon  between  the  plaintiff  and  Swope  as 
defendant's  agent  and  manager.  In  the  second  count  it  is 
alleged  that  the  lumber  sold  to  the  defendant  was  reasonably 
worth  $182.    The  answer  was  a  general  denial. 

Counsel  for  plaintiff  simplifies  the  issues  by  admitting 
that  the  plaintiff  was  unable  to  prove  that  the  defendant  gave 
Swope  authority  to  act  for  him,  insisting,  however,  that  the 
evidence  shows  ratification  by  a  subsequent  promise  to  pay  for 
the  lumber,  if  he  found  that  it  had  actually  been  delivered. 
He  insists  that  the  appeal  is  to  be  considered  **from  the  stand- 
point of  whether  the  court  should  have  nonsuited  the  plain- 
tiff," and  that  in  the  determination  of  the  case  "every  fact 
testified  to  by  the  plaintiff  must  be  taken  as  true  and  con- 
clusively establishing  his  contentions."  This  limits  the  in- 
quiry to  the  legal  sufiiciency  of  the  evidence  to  show  defend- 
ant's acceptance  of  the  lumber. 

The  proof  necessary  to  establish  ratification  of  unauthorized 
[1]  acts  of  a  supposed  agent  is  stated  in  section  7940,  Re- 
vised Codes  of  1921,  thus:  ''A  ratification  can  be  made  onlv  in 
the  manner  that  would  have  been  necessary  to  confer  an  origi- 
nal authority  for  the  act  ratified,  or  where  an  oral  authoriza- 
tion would  suffice,  by  accepting  or  restraining  [retaining?]  the 
benefit  of  the  act,  with  notice  thereof." 

This  court,  in  Koemer  v.  Northern  Pac.  Ry.  Co,,  56  Mont., 
on  page  520,  186  Pac,  on  page  340,  gave  its  latest  interpreta- 
tion of  the  above  section  as  follows:  **  'Ratification'  is  defined 
to  be  the  confirmation  of  a  previous  act  done  either  by  the 
party  himself  or  by  another.  (23  Am.  &  Eng.  Ency.  of  Law, 
889;  33  Cyc.  1529.)  And  a  confirmation  necessarily  supposes 
knowledge  of  the  thing  ratified.  (Rev.  Codes  [1907],  sec.  5425 
[now  section  7940] ;  Weidenaar  v.  New  York  Life  Ins.  Co.,  36 
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Mont.  592,  94  Pac.  1.)  It  follows  that  to  constitute  a  ratifica- 
tion there  must  be  an  acceptance  of  the  results  of  the  act  with 
an  intent  to  ratify  and  with  full  knowledge  of  all  the  material 
circumstances.  {Frazier  v.  Missouri  Pac.  By.  Co.,  97  Kan. 
285,  154  Pac.  1022.)"  The  ''material  circumstances"  of  which 
the  defendant  must  have  had  full  knowledge  in  order  to  effect 
a  ratification  are:  That  Swope  was  assuming  to  act  for  him  in 
the  particular  matter;  and  that  the  lumber  was  delivered. 

To  sustain  his  contention  that  the  case  should  have  been  sub- 
mitted to  the  jury,  counsel  quotes  from  the  opinion  of  this 
court  in  Carlson  v.  Stone-Ordean-Wells  Co,,  40  Mont.  434,  107 
Pac.  419,  the  following:  '*In  1  Clark  &  Skyles  on  the  Law 
of  Agency,  section  137,  it  is  said:  'As  a  general  rule,  a  prin- 
cipal's acts  will  be  liberally  construed  in  favor  of  a  ratifica- 
tion.' It  is  an  essential  element  of  ratification  that  the  prin- 
cipal shall  have  full  knowledge  of  all  the  material  facts,  unless 
he  intentionally  and  deliberately  ratifies  when  he  knows  that  he 
has  not  such  knowledge."  In  that  case  the  defendant,  by  its 
own  admission,  had  for  more  than  three  years  accepted  and 
retained  the  benefits  of  a  contract  made  by  an  unauthorized 
agent  with  full  knowledge  of  all  the  material  facts.  Upon  that 
ground  the  judgment  was  sustained. 

Chief  Justice  Bigelow  of  the  supreme  court  of  Massachusetts, 
in  Combs  v.  Scott,  12  Allen,  on  page  497,  lays  down  the  rule 
to  be  applied  in  the  present  case,  in  this  language:  "Ratifica- 
tion of  a  past  •  •  •  transaction,  into  which  an  agent  has 
entered  without  authority,  is  a  purely  voluntary  act  on  the 
part  of  a  principal.  No  legal  obligation  rests  upon  him  to 
sanction  or  adopt  it.  No  duty  requires  him  to  make  inquiries 
concerning  it.  Where  there  is  no  legal  obligation  or  duty  to 
do  an  act,  there  can  be  no  negligence  in  an  omission  to  per- 
form it.  The  true  doctrine  is  well  stated  by  a  learned  text- 
writer:  'If  I  make  a  contract  in  the  name  of  a  person  who 
has  not  given  me  an  authority,  he  will  be  under  no  obligation 
to  ratify  it,  nor  will  he  be  "bound  to  the  performance  of  it.' 
(1  Livermore  on  Agency,  44;  see,  also,  Paley  on  Agency,  171, 
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note  0.)  Whoever,  therefore,  seeks  to  procure  and  rely  on  a 
ratification,  is  bound  to  show  that  it  was  made  under  such  cir- 
cumstances as  in  law  to  be  binding  on  the  principal,  especially 
to  see  to  it  that  all  material  facts  were  made  known  to  him. 
The  burden  of  making  inquiries  and  of  ascertaining  the  truth 
is  not  cast  on  him  who  is  under  no  legal  obligation  to  assume  a 
responsibility,  but  rests  on  the  party  who  is  endeavoring  to 
obtain  a  benefit  or  advantage  for  himself.  This  is  not  only 
just,  but  it  is  practicable.  The  needful  information  or  knowl- 
edge is  always  within  the  reach  of  him  who  is  either  party 
or  privy  to  a  transaction  which  he  seeks  to  have  ratified, 
rather  than  of  him  who  did  not  authorize  it,  and  to  the 
details  of  which  he  may  be  a  stranger." 

The  statement  attributed  to  the  defendant  in  the  plaintiff's 
[2]  testimony  was  this:  **If  I  find  that  you  have  actually 
delivered  that  lumber,  then  I  will  pay  for  it."  By  no  sort 
of  perversion  can  this  language  be  construed  as  an  acceptance 
of  the  lumber,  knowing  the  circumstances  attending  its  de- 
livery. In  an  effort  to  convince  McLeish  that  the  lumber 
had  been  delivered,  the  defendant  accompanied  the  plaintiff 
to  a  pool-hall  in  the  city  of  Great  Palls  where  Pew  called  upon 
a  man  sitting  there,  and  said  to  him  in  the  presence  of  the 
defendant,  **You  hauled  some  lumber  down  to  McLeish 's  gar- 
age, did  you  notT'  To  t^iiis  the  man  made  no  reply.  The 
defendant  then  propounded  this  question  to  the  man,  "Have 
you  any  of  the  receipts  of  the  lumber  you  hauled  down  there  1" 
to  which  he  replied,  **No."  Mr.  Pew  then  said  to  him,  **You 
hauled  all  that  lumber  that  was  in  that  car,  except  the  laths, 
didn't  you?"  To  this  the  man  replied,  '*No."  This  testi- 
mony was  not  denied  and  tends  more  strongly  to  negative 
ratification  than  to  prove  it.  Over  defendant's  objection, 
Plaintiff's  Exhibit  '*A"  was  admitted.  It  is  a  list  of  pieces 
of  lumber,  there  being  at  the  bottom  of  the  sheet  this  legend : 
'*0.  K.  Robertson."  The  Robertson  whose  name  appears 
thereon  was  employed  by  defendant  as  a  foreman  of  carpenters 
on  the  garage,  but  without  authority  to  bargain  for  or  accept 
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materials,  as  was  shown  by  the  evidence.  His  duty  was 
merely  to  see  that  the  articles  recited  in  the  bill  were  actually 
delivered.  The  list  signed  by  Robertson  consisted  of  no  more 
than  a  statement  of  a  number  of  pieces  of  lumber  of  diflPerent 
dimensions  with  the  number  of  board  feet,  without  anything 
to  indicate  who  furnished  it  or  to  whom  it  was  furnished. 
Having  abandoned  the  claim  that  Swope  had  authority  to  con- 
tract for  the  defendant,  this  evidence  in  no  degree  adds  to 
the  proof  of  ratification  already  adduced. 

From  the  entire  record  it  is  apparent  that  the  plaintiff  was 
unable  to  show  by  competent  evidence  that  the  lumber  was 
accepted  by  the  defendant  with  the  full  knowledge  contem- 
plated by  the  statute,  and  that  it  falls  within  the  class  of 
evidence  stamped  by  this  court  in  EscalUer  v.  Cheat  Northern 
By.  Co.,  46  Mont.  238,  Ann.  Cas.  1914B,  468,  127  Pac.  458, 
as  too  unsubstantial  to  afford  sufficient  legal  ground  for  its 
submission  to  the  jury.  Neither  Swope  nor  Robertson  had  au- 
thority to  bind  the  defendant  to  pay  for  the  lumber,  for  that 
would  be  to  say  that  one  man  can  bind  another  without  his 
consent.  Even  if  it  could  be  said  that  both  were  at  fault, 
the  plaintiff,  having  failed  to  exercise  the  prudence  demanded 
of  a  man  in  a  like  situation,  was  more  blamable,  and  the  law 
affords  him  no  relief. 

The  order  is  affirmed. 

[Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Associate  Justices  HoiiLo- 
WAiY  and  Galen  concur. 

Mr.  Justice  Reynolds,  being  absent,  takes  no  part  in  the 
foregoing  decision. 
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MONIDAH  TBUST,  Respondent,  v.  HEUZB  et  al..  Appel- 
lants. 

(No.  4,668.) 
(Submitted  February  4,   1922.    Decided   Hareb   6,   1922.) 

[205  Pac.  232.] 

Promissory  Notes — Principal  and  Interest — Payments — Appli- 
cation as  Directed  by  Maker — Effect. 

Debt  Consisting  of  Principal  and  Interest — ^Application  of  Part  Payments 
— Acceptance  by  Creditor — Effect. 

1.  Under  section  7430,  Reyised  Codes  of  1921,  a  debtor  owing  more 
than  one  debt  or  a  debt  consisting  of  more  tban  one  item  (as  prin- 
cipal and  interest)  has  the  right  to  direct  application  of  a  payment 
▼oluiJtarily  made  by  liim,  and  if  the  creditor  accepts  the  payment 
and  retains  it,  the  law  will  treat  it  as  having  been  applied  as 
directed. 

Promissory  Notes — Application  of  Partial  Payments  by  Payee  as  Directed 
by  Maker — Effect. 

2.  Defendants  were  indebted  to  plaintiff  on  a  promissory  note,  and 
as  they  made  partial  payments  they  directed  the  creditor  to  apply 
them  on  principal  or  interest,  and  the  latter  so  indorsed  the  credits 
upon  the  note.  Upon  final  settlement  defendants  paid  the  balance 
demanded  as  due  and  the  note  was  surrendered  to  them  as  fully  paid. 
Some  time  thereafter  demand  was  made  upon  them  for  an  additional 
amount  as  due  for  interest.  Eeld,  under  the  above  rule,  that  having 
accepted  the  payments  and  applied  them  as  directed,  plaintiff  credi- 
tor was  in  no  position  to  urge  that  he  did  not  consent  or  give  credit 
according   to   the   directions. 

Same — Interest  Due  Periodically  Constitutes  a  Debt. 

3.  Where  interest  on  a  note  is  payable  semi-annually,  as  each  in- 
stallment of  interest  becomes  due  it  constitutes  a  debt. 

Same — When  Court  may  Make   Application  of  Payment. 

4.  It  is  only  in  the  event  that  neither  debtor  nor  creditor  makes 
application  of  a  payment  on  a  debt,  composed  of  more  than  one  item, 
that  courts  may  apply  it  according  to  the  justice  of  the  case. 

Appeals  from  District  Court,  Silver  Bow  County;  Joseph  B. 
Jackson,  Judge, 

Action  by  the  Monidah  Trust  against  William  Hruze  and 
another.  From  the  judgment  for  plaintiff  and  an  order  deny- 
ing' motion  for  new  trial,  defendants  appeal.  Reversed  and 
remanded,  with  directions. 
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Messrs.  Miller,  O'Connor  &  Miller,  for  Appellants,  sub- 
mitted a  brief;  Mr,  J  as.  F.  O'Connor  argued  the  cause  orally. 

Debtors  may  apply  payments  on  principal  to  exclusion  of 
interest.  {PindalVs  Exrs.  v.  Marietta  Bank,  37  Va.  (10 
Leigh)  481;  also,  Tooke  v.  Bonds,  29  Tex.  419;  Steele  v.  Tay- 
lor, 34  Ky.  (4  Dana)  445;  Marye  v.  Strouse,  5  Fed.  483,  6 
Sawy.  204.)  The  debtor  may,  at  or  before  the  time  of  pay- 
ment, direct  its  application,  and  if  the  creditor  receives  the 
money,  he  is  bound  by  the  direction.  {Wendt  v.  Boss,  33 
Cal.  650;  Cardinell  v.  O'Doivd,  43  Cal.  586;  Clarke  v.  Scott, 
45  Cal.  86;  Yovmans  v.  Heartt,  34  Mich.  397;  McDonnell  v. 
Montgomery,  20  Ala.  313;  WKitaker  v,  Oroover,  54  Ga.  174; 
Champenois  v.  Fort,  45  Miss.  355 ;  Stone  v.  Seymour,  15  Wend. 
(N.  Y.)  19;  Munger  on  Application  of  Payments,  11.)  This 
direction  may  be  made  verbally,  even  where  the  payments  are 
to  be  applied  to  one  of  two  promissory  "notes.  {Clarke  v. 
Scott,  supra.)  If  after  having  directed  the  application  of  the 
payment  the  debtor  takes  up  notes  to  which  the  creditor  had 
applied  the  payments  contrary  to  the  directions,  such  acqui- 
escence binds  the  debtor.  (CardinelVv.  O'Dowd,  supra.)  The 
debtor  loses  the  right  to  make  it  at  the  time  of  payment. 
{National  Bank  of  NewburgJi  v.  Bigler,  83  N.  Y.  51,  63,  64; 
Bell  V.  RadcUff,  32  Ark.  645,  665;  Primrose  v.  Anderson,  24 
Pa.  St.  215.) 

Where  a  debtor  directs  the  manner  in  which  his  payment 
is  to  be  applied  and  the  creditor  accepts  the  money,  he  must 
apply  it  accordingly.  {Hanson  v.  Cordano,  96  Cal.  441,  31 
Pac.  457 ;  Hardenbergh  v.  Bacon,  33  Cal.  356 ;  Durrell  v.  Todd, 
31  Neb.  256,  47  N.  W.  862.) 

Messrs.  Nolan  &  Donovan  and  Mr.  Geo.  Bourquin  suhmitted 
a  brief.  • 

The  suit  is  based  upon  the  method  of  casting  interest  ap- 
proved in  Anderson  v.  Perkins,  10  Mont.  154,  35  Pac.  92. 
The  court  will  notice  that  that  decision  says  '^in  the  absence 
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of  any  eonditions  of  the  contract  to  the  contrary."  The  con- 
ditions in  this  contract  are  to  the  contrary.  Literally,  the 
plaintiff  should  allow  nothing  on  account  of  payment  on  prin- 
cipal until  the  total  amount  paid  less  the  interest  due  at  six 
months'  periods  equals  $28,500.  A  calculation  based  upon 
this  method  shows  that  on  September  6,  1919,  there  was  due 
$3,045.59.  If  the  calculations  are  made  and  the  interest  cast  on 
each  six  months'  period  from  June  9,  1914,  to  June  9,  1917, 
figuring  at  each  six  months'  period  the  amount  due  on  principal 
and  interest,  and  there  is  deducted  at  that  six  months'  period 
any  amount  of  interest  then  paid,  and  the  balance  of  any 
payment  above  the  amount  due  on  the  interest  be  deducted 
from  the  principal  as  of  the  six  months'  period,  the  calcula- 
tion will  show  that  on  September  6,  1919,  there  was  due  to 
the  plaintiff  $1,540.58. 

Reference  to  section  4928,  Revised  Codes,  supports  the 
method  of  casting  interest  approved  in  the  supreme  court  case 
cited  above,  and  under  no  view  supports  the  theory  of  the 
defendants.  The  opening  sentence  of  this  section  reads  as 
follows:  "Where  a  debtor  under  several  obligations  to  an- 
other does  an. act  by  way  of  performance  in  whole  or  in  part, 
which  is  equally  applicable  to  two  or  more  of  such  obligations, 
such  performance  must  be  applied  as  follows."  The  "several 
obligations"  due  from  the  appellants  to  the  respondent  were, 
first,  an  obligation  to  pay  the  lump  sum  of  $28,500  at  Butte; 
and,  secondly,  to  pay  every  six  months  at  First  State  Bank, 
Livingston,  the  interest.  Under  the  first  subdivision  of  sec- 
tion 4928,  the  appellants  could  not  without  violating  the  well- 
known  rule  against  varying  the  terms  of  a  written  instru- 
ment by  contemporaneous  agreements  contrary  to  its  terms 
make  any  application  of  payments  other  than,  first,  a  pay- 
ment of  the  lump  sum  of  $28,500,  the  principal,  at  Butte,  or, 
secondly,  the  payment  of  the  interest  due  each  six  months  at 
the  First  State  Bank  at  Livingston. 
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MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  June  9,  1914,  the  defendants  executed  and  delivered  to 
Alexander  Murray  their  promissory  note  for  $28,500,  due  on 
or  before  three  years  after  date,  with  interest  at  eight  per 
cent  per  annum,  payable  semi-annually.  The  principal  was 
made  payable  at  the  banking  house  of  James  A.  Murray,  in 
Butte,  and  the  interest  at  the  First  State  Bank,  in  Livingston. 
The  note  provided:  **If  the  interest  be  not  paid  as  stipulated, 
the  legal  holder  of  this  note  may  declare  the  principal  due 
and  proceed  by  law  to  recover  both  principal  and  interest.*' 
The  following  payments  were  made  and  indorsed  upon  the 
note:  January  16,  1915,  $1,120;  December  13,  1915,  $5,000; 
December  18,  1915,  $1,000;  March  15,  1916,  $2,000;  April  21, 

1916,  $2,500;  June  1,   1916,  $5,000;  August  8,  1916,  $6,000; 
October   10,    1916,   $2,250;   April   5,   1917,   $3,000;   April   18, 

1917,  $1,000;  December  9,  1918,  $3,000;  September  6,  1919, 
$1,452.76.      . 

The  complaint  in  this  action  is  in  the  usual  form.  It  sets 
forth  a  copy  of  the  note  with  the  indorsements,  and  alleges 
that  there  is  a  balance  due  of  $1,014.81,  and  that  the  note 
was  sold,  assigned  and  transferred  to  plaintiff.  In  their  an- 
swer the  defendants  pleaded  payment,  and  apparently  under- 
took to  plead  accord  and  satisfaction.  They  allege  that  a 
settlement  was  made  with  L.  R.  Nye,  vice-president  of  the 
First  State  Bank,  but  do  not  allege  that  Nye  or  the  bank  was 
the  agent  of  Mr.  Murray  for  the  purpose  of  the  settlement. 
The  cause  was  tried  to  the  court  without  a  jury,  resulting  in 
a  judgment  for  plaintiff.  From  the  judgment,  and  from  an 
order  denying  a  new  trial,  defendants  appealed. 

There  is  not  any  conflict  whatever  in  the  evidence.  The 
[1,2]  record  discloses  that  all  of  the  payments  were  made  to 
the  First  State  Bank  at  Livingston;  that  Mr.  Murray  re- 
ceived the  several  payments  as  made  and  personally  indorsed 
the  credits  upon  the  note;  that  when  the  first  payment  of 
$1,120  was  made  the  defendants  directed  that  it  be  applied 
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upon  the  interest  then  dne;  that  as  each  of  the  other  pay- 
ments ^as  made,  down  to  and  including  the  payment  of  April 
18,  1917,  defendants  gave  specific  directions  that  it  be  applied 
to  the  payment  of  the  principal;  that  when  the  payment  of 
December  9,  1918,  was  made,  they  directed  that  it  be  applied 
to  the  discharge  of  the  principal,  and  then  toward  the  pay- 
ment of  the  accumulated  interest;  that  in  August,  1919,  the 
note  was  sent  to  the  First  State  Bank  for  the  collection  of 
the  balance  due ;  that  Mr.  ^Nye  made  the  computation  for 
the  bank,  and  then  demanded  the  sum  of  $1,452.76  in  final 
settlement  and  discharge  of  the  indebtedness;  that  defendants 
paid  the  amount  demanded,  and  that  the  note  was  surrendered 
to  them.  Although  the  principal  was  payable  in  Butte  and 
the  interest  was  due  semi-annually,  each  of  these  provisions 
was  ignored  by  both  parties  to  the  contract.  The  note  did  not 
provide  for  partial  payments  upon  the  principal,  but  such 
payments  were  made  by  defendants  and  accepted  and  credited 
upon  the  note  by  Mr.  Murray. 

The  following  rules  of  the  common  law,  borrowed  largely 
from  the  civil  law,  have  been  enforced  in  this  country  from 
the  earliest  colonial  days: 

(1)  A  debtor  owing  more  than  one  debt  to  a  particular 
creditor,  or  a  debt  composed  of  more  than  one  item,  has  the 
right  primarily  to  direct  to  which  of  the  debts  or  to  which 
item  of  the  single  indebtedness  any  payment  made  voluntarily 
by  him  shall  be  applied. 

(2)  In  the  absence  of  any  directions  by  the  debtor,  the 
creditor  may  apply  the  payment  to  any  indebtedness  then  due. 

(3)  If  neither  the  debtor  nor  the  creditor  directs  the  ap- 
plication, the  law  will  apply  the  payment  according  to  the 
justice  of  the  case.  (21  R.  C.  L.  88,  90,  97;  30  Cyc.  1228, 
1233,  1239 ;  2  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  435,  436,  447 ; 
Barbour's  Law  of  Payment,  345;  Munger  on  the  Application 
of  Payments,  11,  32,  82;  96  Am.  St.  Rep.  46,  49,  54.) 

The  second  rule  was  referred  to  by  this  court  in  the  early 
case  of  Christnot  v.  Montana  G.  &  S.  Min.  Co,,  1  Mont.  44, 


62  Mont.]        MoNiDAH  Trust  v.  Hbuzb  bt  al.  449 

[62   Mont.  444.] 

and  the  third  rule  was  applied  in  Anderson  v.  Perkins,  10 
Mont.  154,  35  Pac.  92.  In  1895  the  substance  of  the  three 
rules  was  incorporated  in  our  Codes  (section  2006,  Civ.  Code) 
and  that  statute  is  still  in  force  (section  7430,  Rev.  Codes 
1921).       . 

Counsel  for  plaintiff  contend,  in  effect,  that  our  statute  is  to 
be  construed  in  the  light  of  the  decision  made  in  Anderson  v. 
Perkins,  above,  and  with  this  we  agree;  but  we  are  unable  to 
accept  their  analysis  of  that  decision.  It  is  true  that  the  court 
said  that,  in  the  absence  of  any  condition  of  the  contract  to 
the  contrary,  the  rule  there  applied  should  prevail,  but,  after 
stating  the  rule  as  announced  by  Chancellor  Kent  in  Connecti- 
cut V.  Jackson,  1  Johns.  Ch.  (N.  Y.)  13,  7  Am.  Dec.  471,  the 
court  observed:  ''There  may  be  exceptions  to  this  rule  involved 
by  special  terms  of  the  contract,  or  by  the  parties  adopting  a 
different  method  in  their  transactions."  Neither  in  Anderson 
V.  Perkins  nor  in  Connecticut  v.  Jackson  was  there  involved 
the  question  of  the  right  of  the  debtor  or  creditor  to  direct  the 
application  of  payment ;  hence  this  court  very  properly  invoked 
the  rule  announced. 

The  reason  for  the  rule  which  confers  upon  the  debtor  the 
right  primarily  to  direct  the  application  of  a  payment  volun- 
tarily made  by  him  is  apparent.  Until  the  money  is  actually 
paid  over,  it  belongs  to  him,  and  he  may  do  with  it  as  he 
sees  fit.  If  he  makes  a  specific  direction,  the  creditor  must 
observe  it  or  refuse  to  accept  the  payment.  If  he  accepts  and 
retains  the  money,  the  law  will  treat  the  payment  as  having 
been  applied  as  directed.     (21  R.  C.  L.  89.) 

Apparently  there  are  very  few  decided  cases  involving  the 
application  of  the  rules  above  to  such  a  state  of  facts  as  we 
have  presented.  Some  doubt  has  been  expressed  as  to  the 
propriety  of  applying  the  rules  to  a  single  debt  consisting  of 
principal  and  interest.  In  such  a  case  the  supreme  court  of 
Texas  held  that  the  debtor  cannot,  as  a  matter  of  right,  make 
partial  payments  and  appropriate  them  in  extinguishment  of 
the  principal  in  advance  of  the  discharge    of    the    interest. 

62  Mont. — 29 
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However,  the  court  said:  **But  there  is  no  reason  why  this  may 
not  be  done  by  the  mutual  assent  of  the  parties.  And  although 
the  creditor  is  not  bound  to  accept  such  partial  payment,  yet 
if  the  debtor  makes  it  upon  the  stipulation  and  agreement  that 
it  shall  be  applied  in  satisfaction  of  the  principal,  and  not  of 
the  interest,  and  it  is  so  accepted  and  appropriated  by  the 
creditor,  the  principal  is  thereby  extinguished  and  discharged, 
and  the  creditor  cannot  be  permitted,  without  the  consent  of 
the  debtor,  to  shift  the  application  of  such  payment  from  the 
principal  to  the  interest;  nor  will  the  law  do  so  for  him." 
{Tooke  V.  Bonds,  29  Tex.  419.) 

In  Johnson  v.  Bobbins,  20  La.  Ann.  569,  the  court  said: 
''Where  there  is  interest  due,  the  debtor  cannot,  without  the 
consent  of  the  creditor,  impute  to  the  reduction  of  the  prin- 
cipal any  payment  he  may  make."  But  that  conclusion  was 
compelled  by  special  statute  of  Louisiana  then  in  force.  (La. 
Civ.  Code,  sees.  2160,  2162.) 

In  PindalVs  Exrs.  v.  Marietta  Bank,  37  Va.  (10  Leigh) 
481,  the  court  said:  **A  debtor  owing  a  debt  consisting  of 
principal  and  interest,  and  making  a  partial  payment,  has  a 
right  to  direct  its  application  to  so  much  of  the  principal,  in 
exclusion  of  the  interest;  and  the  creditor,  if  he  receives  it,  is 
bound  to  apply  it  accordingly."  That  doctrine  was  approved 
in  Miller  v.  Trevilian,  2  Rob.  (Va.)  1,  and  was  applied  by 
the  New  York  court  in  Davis  v.  Fargo,  Clarke's  Ch.  (N.  Y.) 
•470. 

In  Kann  v.  Kann,  259  Pa.  583,  103  Atl.  369,  the  court  had 
presented  for  consideration  the  question:  **Can  a  debtor  in 
making  payment  on  account  of  indebtedness  specifically  apply 
the  payment  to  principal,  when  the  interest  at  the  date  of 
payment  exceeds  the  payment?"  After  an  exhaustive  review 
of  the  authorities,  the  court  concluded  that  the  debtor  may 
stipulate  at  the  time  of  making  payment  that  the  credit  shall 
be  given  upon  the  principal,  even  though  there  is  interest  due, 
and,  if  the  creditor  accepts  without  protest,  such  acceptance 
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will  be  tantamount  to  an  agreement  to  apply  the  money  as 
directed.     (See,   also,  Barbour's  Law  of  Payment,   353.) 

No  reason  is  apparent  to  us  why  the  rules  above  as  now 
incorporated  in  our  statute  (section  7430,  Rev.  Codes  1921) 
should  not  be  invoked  in  this  instance.  Their  application 
could  not  work  any  hardship  upon  the  creditor.  Primarily, 
Mr.  Murray  was  not  obliged  to  accept  any  payment  upon  the 
[3]  principal  less  than  the  entire  amount  of  it.  As  each 
semi-annual  installment  of  interest  became  due,  it  constituted 
a  debt  {Stanford  v.  Coram,  26  Mont.  285,  67  Pac.  1005),  and 
it  was  his  right  to  insist  upon  the  payment  of  the  interest  and, 
upon  default,  to  declare  the  entire  indebtedness  due  and  pro- 
ceed to  collect  it;  but  he  chose  to  accept  partial  payments  with 
full  knowledge  that  in  every  instance  specific  directions  for  its 
application  had  been  made  by  the  debtors,  and  he  ought  not 
now  to  be  heard  to  say  that  he  did  not  consent  and  give 
credit  according  to  such  directions. 

It  would  seem  clear  from  this  record  that  the  district  court 
[4]  ignored  the  directions  given  by  the  defendants,  and  ap- 
plied the  rule  of  computation  approved  in  Anderson  v.  Perkins, 
but  the  authorities  are  all  agreed,  and  our  statute  so  declares, 
that  it  is  only  in  the  event  that  neither  debtor  nor  creditor 
makes  application  of  the  payment  that  the  court  is  authorized 
to  interfere. 

Applying  the  payments  made  as  directed  by  the  defendants, 
it  requires  but  a  simple  mathematical  calculation  to  demon- 
strate that  the  indebtedness  represented  by  this  note  was  fully 
paid  and  discharged. 

The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded to  the  district  court,  with  directions  to  enter  judgment 
dismissing  the  complaint. 

Reversed  and  remanded,  with  directions, 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Cooper 
and  Galen  concur. 

Mb.  Justice  Reynolds,  being  absent,  takes  no  part  in 
the  foregoing  decision. 
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GRAY,  Executor,  Appellant,  v.  GRANT  et  al.,  Respondents. 

(No.    4,653.) 
(Submitted   February  4,   1922.    Decided   MaTch   6,   1922.) 

[206  Pac.   410.] 

Accounting — Estates  of  Deceased  Persons — Transfer  of  Mining 
Claims — Oral  Contracts — Insufficiency  of  Evidence — Declara- 
tions of  Decedents. 

Appeal   and   Error — Equity — ^Findings — Insufficiency   of   Evidence. 

1.  On  appeal  in  an  equity  case,  where  there  is  little  or  no  conflict 
in  the  evidence  which  in  itself  is  unsatisfactory  in  character  and 
furnishes  no  substantial  basis  for  the  findings  of  the  trial  court,  the 
supreme  court  will  not  hesitate  to  set  them  aside  and  finally  deter- 
mine the  rights  of  the  parties. 

Accounting — Divestiture   of  Title  to  Mining   Claims — Oral  Contract — i?vi- 
dence — ^Insufficiency. 

2.  In  an  action  for  an  accounting  for  proceeds  of  mining  property 
claimed  by  defendant  ujfSer  an  oral  agreement  with  the  decedent 
owner  thereof,  under  which  decedent  was  alleged  to  have  promised 
that  if  defendant  would  advance  to  him  money  from  time  to  time  as 
he  might  need  for  his  maintenance  and  for  development  work  on 
the  property,  he  would  repay  him  in  case  the  claims  were  sold,  or 
if  not  sold,  then  the  whole  property  should  become  his  at  the  death 
of  the  owner,  evidence  held  insufficient  to  support  the  findings  of 
the  trial  court  in  favor  of  defendant. 

Evidence — ^Declarations  of  Decedents — To  be  Received  and  Weighed  With* 
Caution. 

3.  Though  declarations  against  his  interest  made  by  a  decedent  are 
admissible  under  section  10514,  Revised  Codes  of  1921,  they  consti- 
tute testimony  of  unsatisfactory  character  and  should  be  received 
and  weighed   with   caution. 

Appeals  from  District  Covert,  Beaverhead  County;  William 
A.  Clark,  Judge, 

Action  by  George  Gray,  as  executor  of  the  last  will  and 
testament  of  Thomas  Haw,  deceased,  against  Daniel  Grant  and 
others.  From  judgment  for  defendants  and  an  order  denying 
his  motion  for  new  trial,  plaintiff  appeals.  Reversed  and  re- 
manded, with  directions  to  enter  judgment  for  plaintiff. 

Mr.  H,  B.  Duff  and  Messrs.  Norris,  Hurd,  RJioades  dk  Col- 
lins, for  Appellant,  submitted  a  hrief  j  Mr.  Edwim,  D,  Norris 
argued  the  cause  orally. 
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Mr.  C.  W,  Robinson  and  Mr,  E,  B.  Howell,  for  Respondent, 
submitted  a  brief;  Mr,  Howell  argued  the  cause  orally. 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

This  is  an  action  for  an  accounting.  Although  brought 
against  the  several  defendants  named,  the  trial  proceeded  only 
as  to  the  defendant  Daniel  Grant,  the  record  not  being  clear  as 
to  what  disposition  was  made  thereof  as  respects  the  other 
parties  defendant.  A  jury  was  impaneled,  to  which  were  sub- 
mitted two  special  interrogatories,  both  of  which  were  answered 
favorably  to  the  defendant  Grant.  The  plaintiff  filed  motion 
to  set  aside  the  findings  of  the  jury,  and  requested  the  court 
to  make  certain  findings  of  fact  and  conclusions  of  law  sub- 
mitted, both  of  which  were  denied;  and  thereafter  the  court 
made  its  own  findings  of  fact  and  conclusions  of  law,  and 
entered  judgment  in  favor  of  the  defendant  Grant.  This 
appeal  is  from  the  judgment  and  from  an  order  denying  plain- 
tiff's motion  for  a  new  trial. 

Summarized,  the  complaint  alleges  that  Thomas  Haw  died  in 
Beaverhead  county  on  or  about  the  twenty-fifth  day  of  July, 
1913,  leaving  real  and  personal  property  therein,  which  by 
his  last  will  and  testament  were  devised  and  bequeathed  to 
Mary  E.  Gray,  Mrs.  John  Robertson,  and  Milton  Hayes.  Of 
Haw's  estate  the  plaintiff  was  duly  appointed  executor.  Prior 
to  the  thirtieth  day  of  September,  1907,  Haw  was  possessed  of 
certain  mining  claims  situated  in  the  Elkhom  mining  district, 
Beaverhead  county,  known  as  the  Dubois,  Grotto  and  Leap 
Tear  quartz  lode  mining  claims,  upon  which  he  had  done  all 
the  representation  work  required  by  the  laws  of  the  United 
States  and  the  state  of  Montana,  and  by  conveyance  in  writing 
on  the  thirtieth  day  of  September,  1907,  he  purported  to  con- 
vey said  mining  claims  to  the  defendant  Daniel  Grant,  but  that 
the  conveyance  was  without  consideration,  and  after  such  con- 
veyance  said  Haw  continued  to  improve  such  property  and  re- 
mained in  the  full  possession,  control  and  dominion  thereof,  with 
the   knowledge,   consent   and   acquiescence   of   the   defendant 
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Grant;  that  on  or  abont  the  fifteenth  day  of  November,  1910, 
Haw,  Grant  and  the  defendants  Ripley  and  Sobison  entered 
into  an  agreement  with  one  Frank  B.  Felt  by  the  terms  of 
which  Felt  was  authorized  to  sell  the  Dubois,  Grotto  and 
Leap  Year  quartz  lode  mining  claims  belonging  to  Haw,  to- 
gether with  certain  other  mining  claims  belonging  to  Grant, 
Bipley,  and  Bobison.  On  the  sixteenth  day  of  January,  1911, 
Felt,  Haw,  Grant,  Ripley  and  Robison  entered  into  a  second 
agreement,  wherein  it  was  provided  that,  as  they  were  about 
to  receive  $150,000  for  the  entire  group  of  mining  claims,  the 
proceeds  of  the  sale  should  be  divided  as  follows:  Of  $9,000 
to  be  paid  in  cash.  Felt  was  to  receive  $4,000;  Grant,  Ripley, 
Haw,  and  Robison  $1,000  each ;  and  to  any  person  making  the 
sale,  not  a  party  to  the  contract,  the  sum  of  $1,000;  and  upon 
final  payment  a  commission  of  five  per  cent  of  the  purchase 
price;  the  balance  of  the  sale  price  to  be  divided  so  that 
Robison  would  receive  $13,000  additional,  Felt  $29,750,  less 
commission  if  not  sold  by  party  named  in  the  agreement,  and 
Grant,  Ripley,  and  Haw  each  $32,750,  less  commission. 

It  is  further  alleged  that  the  Dubois,  Grotto,  and  Leap  Year 
quartz  lode  mining  claims  were  optioned  to  W.  R.  Allen  for 
the  sum  of  $150,000,  and  that  certain  payments  had,  prior  to 
the  institution  of  the  action,  been  made  by  Allen  upon  the 
property,  and  that  Grant,  after  the  death  of  Haw,  had  received 
on  November  15,  1916,  $2,183.35,  and  on  May  15,  1917,  a 
like  amount  which  Grant  retains  and  refuses  to  deliver  to  the 
plaintiff  the  executor  of  the  Haw  estate.  It  is  further  alleged 
that  the  Boston  &  Montana  Development  Company  as  assignee 
of  Allen's  interest,  is  obligated  to  pay,  and  will  pay  a  further 
sum  of  $33,750,  among  other  amounts,  which  sum  belongs  and 
will  belong  to  the  plaintiff  as  executor  of  the  Haw  estate.  The 
prayer  is  for  an  accounting  by  the  defendant  and  for  judg- 
ment in  plaintiff's  favor  for  the  amount  due  Haw. 

By  separate  amended  answer  of  the  defendant  Grant,  upon 
which  the  case  went  to  trial,  it  is  admitted  that  Haw,  prior 
to  the  thirtieth  day  of   September,   1907,   was  in  possession 
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of  the  Dubois,  Qrotto  and  Leap  Year  quattz  lode  mining 
claims,  and  had  done  the  representation  work  thereon  required 
by  law,  and  denial  is  made  that  on  the  thirtieth  day  of  Sep- 
tember, 1907,  Haw  conveyed  said  mining  claims  to  defendant 
Grant,  but  he  **  admits  that  the  said  Thomas  Haw  by  deed, 
bearing  date  of  September  30,  1907,  but  not  delivered  to  this 

defendant  until  the day  of .  1912,  conveyed  the  said 

mining  property  to  the  defendant",  and  denies  that  after  the 
date  of  the  deed,  during  the  remainder  of  Haw's  lifetime,  or 
any  time  later  than  the  delivery  of  this  deed,  to  the  defend- 
ant Grant,  Haw  made  improvements  on  or  prosecuted  develop- 
ment work  upon  or  retained  or  exercised  control  over  the  min- 
ing claims.  It  is  admitted  that  Haw  was  to  receive  $32,750 
under  the  terms  of  the  agreement  referred  to  in  the  plaintiff's 
complaint;  and  that  the  amounts  alleged  in  the  complaint  are 
the  amounts  received  by  the  defendant  Grant.    Affirmatively 

it  is  alleged  that  an  agreement  was  made  prior  to  the  

day  of ,  1905,  between  Haw  and  Grant,  under  the  terms 

of  which  Grant  was  to  advance  Haw,  who  was  in  need,  such 
funds  as  he  might  require  from  time  to  time  for  his  support 
and  for  development  work  upon  the  mining  property  involved ; 
that  in  the  event  the  mining  claims  were  sold  prior  to  Haw's 
death.  Haw  was  to  repay  Grant;  but  in  the  event  th^y  were 
not  sold,  then  Grant  was  to  become  the  owner  of  them,  and 
that  Grant  had  advanced  money  in  excess  of  $3,000^  to  Haw 
for  the  purposes  mentioned  prior  to  Haw's  death.  It  is  fur- 
ther alleged  that  on  or  about  the  day  of  ,  1912,  the 

deed  was  delivered  to  Grant  in  pursuance  of  such  agreement, 
and  that  Grant  fulfilled  all  the  terms  and  provisions  of  the 
agreement,  and  paid  claims  against  Haw  after  the  latter 's 
death,  amounting  to  $743.  Further,  that  at  the  time  the  agree- 
ment was  entered  into,  the  mining  claims  were  of  small  value, 
and  that  title  to  the  same  at  the  time  of  the  delivery  of  the 
deed  vested  absolutely  in  the  defendant  Grant.  These  affirma- 
tive allegations  are  denied  by  plaintiff's  reply. 
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After  commeticement  of  the  action,  other  payments  were 
made  by  the  Boston  &  Montana  Development  Company,  to 
Grant,  which  fact  developed  during  the  course  of  the  trial, 
and  on  that  account  a  supplemental  complaint,  to  conform  to 
the  proof,  was  filed,  which  differs  from  the  original  complaint 
only  as  to  the  amount  of  payments  made  to  Grant  on  account 
of  the  Haw  interest;  and  prayer  is  made  specifically  for  the 
sum  of  $6,281.74,  and  that  the  defendant  Grant  be  required  to 
execute  and  deliver  an  assignment  of  one-half  of  his  interest  in 
the  security  put  up  by  W.  R.  Allen,  or  the  Boston  &  Montana 
Development  Company,  for  the  payment  of  the  balance  of  the 
purchase  price  for  the  mining  property. 

The  special  interrogatories  submitted  to  the  jury,  with  their 
findings,  are  as  follows:  ''Interrogatory  No.  1.  Did  the  de- 
fendant Daniel  Grant  and  Thomas  Haw,  about  the  year  1906, 
enter  into  an  agreement  by  which  said  Thomas  Haw  agreed 
with  defendant  Grant  that  if  said  defendant  would  Advance 
to  him,  the  said  Thomas  Haw,  such  funds  from  time  to  time 
as  he  might  need  for  his  maintenance  and  the  maintenance  of 
his  mining  property,  he,  the  said  Thomas  Haw,  would  repay 
the  def encfant  Grant  if  the  property  were  sold  during  the  life- 
time of  Haw,  otherwise  the  said  property  at  the  death  of  said 
Thomas  Haw  should  become  the  absolute  property  of  the  de- 
fendant Grant?  Answer:  Yes."  ** Interrogatory  No.  2.  If  in 
the  answer  to  the  last  interrogatory,  you  have  said  that  Thomas 
Haw  and  the  defendant  Grant  entered  into  such  an  agreement, 
did  the  defendant  Daniel  Grant  thereafter  perform  his  part  of 
said  agreement?    Answer:  Yes." 

The  court  did  not  adopt  the  jury's  findings,  but  made  its 
own,  comprising  eleven  in  number,  all  of  which  are  in  favor  of 
the  defendant  Grant.  Those  numbered  4,  5  and  6  are  here 
set  forth,  as  they  clearly  illustrate  the  principal  issue  involved 
in  the  case,  and  the  court's  theory  in  its  conclusions  of  law. 
They  are  as  follows: 

**No.  4.  That  on  or  about  the  thirtieth  day  of  September, 
1907,  the  said  Thomas  Haw  and  the  said  Daniel  Grant,  a  de- 
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fendant  herein,  entered  into  an  agreement  by  the  terms  of 
which  the  said  Thomas  Haw  agreed  with  the  defendant  Grant 
that  if  the  said  defendant  Grant,  would  advance  to  him,  the 
said  Thomas  Haw,  such  funds  as  he  might  need  from  time  to 
time  for  his  maintenance  and  the  maintenance  and  develop- 
ment of  his  mining  property,  the  said  Thomas  Haw  would 
repay  the  said  defendant  Daniel  Grant,  if  the  said  mining 
claims,  mentioned  in  finding  of  fact  No.  2,  were  sold  during 
the  lifetime  of  said  Haw,  otherwise,  if  not  sold  during  the 
lifetime  of  said  Haw,  the  said  mining  claims,  mentioned  in 
finding  No.  2,  at  the  death  of  said  Thomas  Haw,  should  become 
the  absolute  property  of  the  defendant  Daniel  Grant. 

*'No.  5.  That  on  or  about  the  thirtieth  day  of  September, 
1907,  the  said  Thomas  Haw,  pursuant  to  the  agreement  men- 
tioned in  finding  No.  4  above,  executed  to  the  said  defendant 
Daniel  Grant  a  certain  instrument,  in  writing,  and  convey- 
ance, which  provided  that  in  consideration  of  the  sum  of  $1 
to  him  in  hand  paid  by  the  said  Grant,  the  receipt  whereof  is 
acknowledged,  he,  the  said  Haw,  granted,  bargained,  sold, 
demised,  and  released,  and  forever  quitclaimed  to  the  said 
Grant  by  said  instrument,  and  to  his  heirs  and  assigns,  the 
said  Dubois,  Grotto,  and  Leap  Year  quartz  lode  mining  claims, 
which  said  claims  are  recorded  respectively  in  Book  20,  at 
pages  200,  199,  and  493,  of  the  Records  of  Quartz  Lode  Claims 
of  Beaverhead  county,  Mont.,  which  said  instrument  was  re- 
tained in  the  possession  of  the  said  Thomas  Haw  until  on  or 
about  the  twelfth  day  of  November,  1912,  on  or  about  which 
said  date  the  said  deed  was  delivered  by  the  said  Haw  to 
the  said  Daniel  Grant,  and  by  the  said  Grant  recorded  on  or 
about  the  eighteenth  day  of  November,  1912.  « 

"No.  6.  That  pursuant  to  the  agreement  and  understanding, 
mentioned  in  the  foregoing  finding  No.  5,  the  said  Daniel 
Grant,  during  the  lifetime  of  said  Haw,  advanced  certain  sums 
of  money  and  paid  certain  debts  and  furnished  certain  funds 
for  the  prosecution  of  t^e  work  upon  the  mining  claims  herein- 
before mentioned  in  these  findings,  which  sums  were  in  excess 
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of  $3,000,  and  met  all  of  the  demands  personally  made  upon 
him  by  the  said  Haw  under  the  terms  of  the  agreement  men- 
tioned in  finding  No.  5  above,  with  reference  to  furnishing 
money  and  supplies  to  the  said  Haw,  and  performed  each  and 
all  of  the  terms  and  conditions  of  his  said  contract  with  said 
Haw." 

The  conclusions  of  law  are  two,  reading  as  follows: 
'*No.  1.  That  on  the  death  of  the  said  Thomas  Haw  the 
said  Daniel  Grant  became  the  absolute  owner  of,  and  entitled 
to  the  possession  of,  all  of  the  mining  property  mentioned  and 
described  in  plaintiff's  complaint,  to  wit,  the  Dubois-Grotto, 
and  Leap  Year  quartz  lode  mining  claims;  and  he  was,  and 
is  now,  entitled  to  receive  for  his  own  use  and  benefit  all  of 
the  proceeds  of  the  sales  of  said  claims  which  had  been  paid 
to  him  by  virtue  of  the  contracts  and  agreements  mentioned 

* 

and  described  in  the  findings  of  fact  in  this  cause. 

**No.  2.  That  the  said  plaintiff,  as  the  executor  of  the  last 
will  and  testament  of  said  Thomas  Haw,  or  otherwise,  has  no 
interest,  right,  title,  or  claim  in  and  to  the  said  property 
described  in  his  said  complaint,  to  wit,  the  Dubois,  Grotto,  and 
Leap  Year  quartz  lode  mining  claims,  or  any  right,  title,  in- 
terest or  claim  upon,  or  claim  to,  any  of  the  proceeds  of  the 
sales  of  said  claims  arising  out  of  any  of  the  contracts  men- 
tioned and  described  in  the  findings  of  fact  herein  filed,  or 
otherwise." 

Many  specifications  of  error  are  assigned,  but  as  this  is  an 
equity  case,  it  is  necessary  to  consider  but  one  question  de- 
terminative thereof,  namely:  Did  the  court  err  in  its  findings 
of  fact  and  conclusions  of  law,  and  in  entering  judgment  in 
favor  of  the  defendant  Daniel  Grant  1 

The  plaintiff  relies  upon  the  contract  signed  by  Haw  and 
the  defendant  Grant,  Ripley,  Robison  and  Felt,  the  latter 's 
interest  having  been  assigned  to  the  defendant  Olmstead ;  dated 
January  16,  1911,  under  the  provisions  of  which  Haw  was  to 
receive,  in  the  event  the  property  sold  for  $150,000,  as  it  sub- 
sequently did,  the  sum  of  $1,000  cash  payment,  and  $32,750, 
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less  commission,  out  of  the  payments  deferred.  The  defendant 
Grant  bases  his  ease  entirely  upon  an  alleged  oral  agreement 
made  with  Haw  in  the  year  1905  or  1906,  by  which  Grant  was 
to  furnish  Haw  with  money  to  take  care  of  his  claims  and 
himself,  with  the  understanding  that  when  the  property  was 
sold,  Haw  would  repay  Grant,  and  that  if  anything  happened 
to  Haw,  so  that  he  died  before  the  property  was  sold.  Grant 
was  to  have  it.  All  question  and  confusion  as  to  the  defend- 
ant's theory  concerning  his  rights  are  eliminated  by  the  posi- 
tion taken  and  declarations  made  by  his  counsel  in  this  court 
and  during  the  trial.  At  the  trial  defendant's  position  was 
stated  by  his  counsel  as  follows: 

"There  is  no  contention  on  the  part  of  the  defendant  Grant 
but  what  Thomas  Haw  owned  this  property  during  his  lifetime. 
We  do  not  expect  to  contend  that  this  deed  when  given  was 
an  absolute  conveyance,  and  that  Thomas  Haw  retained  no 
interest  whatever;  this  deed  was  simply  one  step  in  the  ful- 
fillment of  this  agreement,  which  was  made  in  1905  or  1906, 
and  there  was  no  occasion  whatever  for  the  defendant  Grant 
and  Thomas  Haw  to  make  any  mention  whatever  of  this  Felt 
agreement;  that  was  between  different  parties.  •  •  •  "We 
do  not  claim  on  behalf  of  this  defendant  that  the  recording  of 
that  deed  or  the  giving  of  that  deed  terminated  Tojnmie  Haw's 
interest  in  these  claims.  Under  the  agreement  he  still  had 
interest  up  to  the  time  of  his  death.     •     •     • 

**By  the  Court:  Your  admission  is  that  you  do  not  claim  any 
title  through  this  conveyance  until  Tommie  Haw  was  dead? 

'^By  Mr.  Howell  (one  of  defendant's  counsel) :  The  convey- 
ance did  convey  the  legal  title,  but  Tommie  Haw  still  had  a 
beneficial  interest  as  long  as  he  lived.  When  he  died,  then 
under  this  agreement  the  property  became  the  property  oi 
Daniel  Grant;  that  is  our  view  of  this  matter. 

*'By  Mr.  Hurd  (of  counsel  for  plaintiff) :  I  understand  that 
the  record  may  show  that  at  the  time  this  deed  was  recorded, 
the  property  in  it  was  Tommie  Haw's  property  absolutely. 
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"By  Mr.  Howell:  It  is  not  the  contention  of  the  defendant 
Grant  that  the  giving  or  recording  of  this  deed  vested  absolute 
title  to  the  property  in  the  defendant  Grant.  It  did  vest 
the  legal  title  in  the  defendant  Grant.     •     •    •     »> 

The  defendant  Grant  himself,  in  putting  forth  his  position, 
testified  that  Haw  remained  the  owner  of  these  three  claims 
after  the  recording  of  the  deed,  except  the  legal  title  stood  in 
his  (Grant's)  name,  and  as  to  defendant's  rights  asserted 
under  the  oral  agreement  had  with  Haw  in  the  year  1905  or 
1906  he  testified: 

"Q.  Mr.  Grant,  was  there  anything  said  by  Mr.  Haw  and 
yourself  about  security  at  any  time  for  any  of  the  moneys 
that  you  had  advanced  t    A.  No,  sir. 

"Q.  Did  you  demand  of  Thomas  Haw  at  any  time  a  deed 
for  this  property!    A.  I  did  not. 

"Q.  Did  you  at  any  time  rely  upon  this  deed  as  security 
for  advances  made  by  yout    A.  No,  sir;  I  did  not. 

*'Q.  You  relied  solely  upon  your  agreement  with  Tommie 
Hawt    A.  I  did." 

The  defendant  Daniel  Grant  was  the  only  witness  called  in 
chief  in  support  of  the  plaintiff's  case,  which  was  then  rested, 
and  the  defendant  then  sought  to  establish  his  defense.  It  will 
serve  no  useful  purpose  to  review  the  evidence  oflFered  by  the 
plaintiff,  so  that -we  shall  proceed  to  a  consideration  of  the 
testimony  offered  by  the  defendant  Grant  in  support  of  his 
contention. 

All  of  the  evidence  in  support  of  the  defendant  Grant's  posi- 
tion, admitted  over  plaintiff's  objection,  falls  short  of  sustain- 
ing him.  The  defendant  Daniel  Grant,  in  his  own  behalf,  tes- 
tified in  part  as  follows : 

'/Q.  How  long  have  you  lived  in . Beaverhead  county?  A. 
About  twenty  years. 

"Q.  Were  you  acquainted  with  Thomas  Haw  during  his 
lifetime!  A.  I  have  known  him  practically  ever  since  I  have 
been  in  the  country. 
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"Q.  Practically  ever  since  you  have  been  in  the  state  t  A. 
Yes,  sir. 

*'Q.  Who  was  Thomas  Haw^    A.  He  was  a  Chinaman. 

**Q.  Did  you  have  any  business  relations  with  Thomas  Haw 
during  his  lifetime?    A.  I  had;  yes,  sir. 

"Q.  And  those  business  relations  were  concerning  what,  Mr. 
Grant?    A.  They  were  in  relation  to  mining. 

*'Q.  Such  negotiations,  or  business  transactions,  were  oral, 
were  they  t    By  word  of  mouth  ?    A.  Oral  agreements. 

**Q.  All  of  them  except  this  written  agreement  of  January 
16,  1911,  is  that  correct?    A.  Yes,  sir. 

**Q.  When  did  your  business  relations  first  begin  with  Mr. 
Haw?  A.  WeU,  it  was  the  year  1905  or  1906.  I  would  not 
say  just  positirely. 

**Q.  How  long  did  they  continue?  A.  Up  to  the  time  of 
Thomas  Haw's  death  in  1915. 

**Q.  Did  you  between  the  year  1905  and  the  time  of  his 
death  advance  certain  sums  of  money  on  various  occasions  to 
Thomas  Haw?    A.  I  did. 

"Q.  Just  state  now  to  the  court  what  arrangement,  what 
agreement  you  and  Mr.  Haw  had  at  the  time  you  commenced 
advancing  money.  A.  Mr.  Haw  and  I  wen^up  to  the  Elkhom 
district,  and  there  was  three  claims  there  known  as  the  Central, 
Silver  Star,  and  the  Aspen,  I  believe,  at  that  time.  I  would 
not  say  whether  it  was  the  Aspen  or  not.  Mr.  Haw  wanted 
me  to  take  an  interest  in  those  claims  with  a  party  by  the 
name  of  Mr.  Avery,  and  I  did.  Later  on,  a  month  or  so,  Mr. 
Ripley  and  I  went  up,  and  Mr.  Ripley,  Avery,  and  myself 
took  an  equal  interest  in  these  three  claims  at  that  time,  and 
started  doing  work  there.  In  the  meantime  Mr.  Haw  stated 
to  me  that  he  was  financially — ^his  finances — ^he  didn't  have  any 
finances. 

**Q.  Go  ahead  and  tell  what  the  balance  of  that  agreement 
was,  or  what  you  and  Mr.  Haw  done.  A.  Well,  then  Mr.  Haw 
and  I  talked  the  matter  over,  and  he  stated  to  me  that  if  I 
would  help  him  out,  loan  him  such  money  as  he  needed  in 
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the  waj  of  representing  these  claims,  his  living  expenses,  and 
such  as  that,  that  in  case  anything  should  happen  to  him  before 
the  property  was  sold — or  the  property  was  sold  before  his 
death,  he  would  repay  me,  and,  if  not,  that  I  was  to  have 
the  property.  That  was  the  agreement  between  Mr.  Haw 
and  I. 

"Q.  In  pursuance  of  that  agreement,  what  did  you  dot  A. 
I  went  ahead  and  gave  him  money  at  different  times  whenever 
he  asked  for  it. 

"Q.  It  was  customary  for  him  to  come  to  you  for  financial 
aid  from  that  time  on  until  the  time  of  his  death t  A.  Yes; 
it  was. 

**Q.  Did  he  ever  request  any  money  of  you  that  you  refused 
to  give  himt    A.  He  never  did. 

**Q.  During  the  time  of  his  last  sickness,  did  you  advance 
different  sums  of  money?    A.  I  did;  yes,  sir. 

Q.  Was  you  here  at  the  time  of  his  death?    A.  I  was. 
Q.  Had  you  been  in  Dillon  and  in.  this  immediate  vicinity 
during  the  last  few  weeks  of  his^^  sickness  all  the  time?    A. 
Not  all  the  time,  no. 

**Q.  What  arrangement  did  you  make  for  his  care  or  atten- 
tion during  the  time  that  you  would  be  away  from  here  in  his 
last  sickness?  A.  Well,  I  told  Dr.  MacMillan,  the  doctor  he 
had  taking  care  of  him — I  told  him  to  give  him  all  the  care 
he  needed,  giving  him  anything  he  wanted,  and  see  that  he  was 
taken  care  of. 

"Q.  Did  you  make  any  other  arrangements  than  with  Dr. 
MacMillan  as  to  that?    A.  Any  other  arrangements? 

''Q.  Yes;  I  will  ask  you  if  you  had  any  other  person  to  go 
to  look  after  him,  or  anything  of  that  kind,  or  to  see  to  his 
wants?  A.  I  don't  know,  without  I  told  Dr.  MacMillan  to. 
I  told  you  (Attorney  Robison)  to  myself;  I  told  you  to  go  up 
and  see  he  had  everything  that  was  needed. 

"Q.  Was  you  in  any  way  indebted  to  Haw  in  any  respect 
during  any  of  the  time  that  you  was  advancing  him  money? 
A.  No,  sir;  I  was  not. 
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"Q.  Was  you  under  any  obligations  to  Haw  at  any  time 
this  agreement  was  made' in  any  way?    A.  No,  sir. 

"Q.  How  often  did  you  talk  to  Thomas  Haw  about  his  busi- 
ness affairs?     A.  A  number  of  times. 

''Q.  Do  you  have  any  idea  how  many  times  you  have  heard 
him  make  that  statement  or  say  that?  A.  Dozens  of  times, 
as  far  as  that  goes.  I  don't  know  how  many,  several  different 
times. 

**Q.  Mr.  Grant,  about  how  much  work  did  you  do  on  this 
property,  this  group  of  claims?  A.  Well,  we  run  a  1,000  foot 
funnel,  a  little  better  than  1,000  feet,  besides  work  done  on 
the  outside. 

"Q.  About  what  did  it  cost  you  a  foot  to  run  that  tunnel? 
A.  We  figured  about  $10  a  foot. 

*'Q.  Did  you  do  other  representing  there  on  these  various 
claims?    A.  Yes;  we  did;  I  did. 

"Q.  And  also  other  representing  work  on  the  claims  of 
Thomas  Haw?    A.  We  did;  yes,  sir. 

Q.  That  is  the  three  claims  in  question.    ^A.  Yes,  sir. 
Q.  How  many  years  did  that  take  you,  Mr.  Grant;  how 
long  were  you  doing  the  work?    A.  I  think  we  started  the 
tunnel  in  1907,  and  worked  on  it  until  1912. 

**Q.  Who  paid  for  Thomas  Haw's  part  of  that  work  down 
there?     A.  I  did. 

**Q.  Did  Thomas  Haw  also  perform  some  work  and  labor  up 
there  during  this  time  ?    A.  Yes ;  he  did. 

'*Q.  What  did  he  do?  A.  Well,  Tommie  done  the  cooking 
for  us,  and  once  in  a  while  he  would  go  out  and  prospect 
around  and  do  what  little  he  could.  He  was  not  able  to  do 
much. 

**Q.  What  were  you  doing  during  that  time?  A.  I  worked 
in  the  tunnel  different  times. 

**Q.  Mr.  Kipley  also  worked  in  the  tunnel?    A.  Yes;  he  did. 

'*Q.  At  that  time?    A.  Yes. 

**Q.  Mr.  Grant,  did  you  keep  any  account  of  the  money  that 
was  advanced  by  you  to  Thomas  Haw  during  the  time  that 
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this  agreement  was  in  force  between  you?    A.  I  didn't  keep 
no  close  record  of  it  at  all. 

*'Q.  That  extended  over  a  period  of  something  like  six  years, 
did  it!    A.  It  did;  yes,  air. 

"Q.  Now,  at  the  time  of  this  agreement  or  daring  the  various 
talks  between  you  and  Thomas  Haw,  at  any  time  was  there 
ever  anything  said  about  any  interest  being  paid  upon  this 
money!    A.  No,  sir;  there  was  not." 

Upon  cross-examination  Mr.  Grant  testified  in  part  as  fol- 
loi?*^: 

'*Q.  Mr.  Grant,  when  was  it  that  you  said  this  agreement 
was  first  made  between  you  and  Mr.  Haw!    A.  Well,  it  was 
along  in  1905  and  1906;  I  would  not  say  for  sure  which. 
Q.  In  1905  or  1906!    A.  Yes,  sir. 

Q.  And  what  time  in  the  year  was  it!    A.  Well,  I  don't 
know. 

'*Q.  The  agreement  was  at  that  time  that  you  were  to  put 
up  for  him  certain  money,  and  that  when  he  sold  the  mining 
claims,  he  would 'pay  you — is  that  it!    A.  How  is  that! 

**Q.  You  were  to  put  up  for  him  certain  moneys,  and  when 
he  sold  his  mining  claims,  he  would  pay  you;  is  that  it!  A. 
Yes,  sir. 

*'Q.  This  applied  to  all  mining  claims  which  he  then  was 
possessed  of,  did  it!     A.  Yes,  sir;  in  the  Elkhom  district. 

"Q.  That  is  the  three  involved  in  this  case  and  some  other 
mining  claims  he  had  scattered  around  in  the  Argenta  district! 
A.  No,  sir. 

"Q.  Were  there  other  mining  claims  besides  those  included 
in  that  understanding!  A.  Not  in  this  agreement  between 
Mr.  Haw  and  I. 

'*Q.  Immediately  after  the  agreement  was  made,  did  you 
advance  him  any  money!    A.  I  did. 

"Q.  How  much  did  you  advance  him!  A.  I  could  not  tell 
you  just  what  it  was. 

"Q.  When  did  you  advance  it  to  him!  A,  I  could  not  tell 
you  that. 
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"Q.  You  don't  know  whether  that  was  in  1905  or  1906? 
A,  I  would  not  say  that. 

'*Q.  After  the  first,  when  was  the  second  payment  or  ad- 
vancement of  money  made  to  him?  A.  I  never  kept  no  dates 
of  it. 

**Q.  What  was  the  amount  f  A.  I  never  kept  no  track  of 
the  amounts  even. 

*'Q.  How  many  different  times  were  there  when  you  advanced 
him  money?    A.  I  could  not  say  as  to  how  many  times. 

**Q.  And  yet  he  was  to  pay  you  back  if  he  sold  the  mining 

claims?    How  were  you  going  to  know  how  much  you  had  ad- 

■ 

vanced  him!    A.  I  left  that  to  his  honesty. 

**Q.  That  is,  you  gave  him  money  under  an  agreement  that 
he  was  to  repay  you  whenever  he  had  sold  the  claims,  and  you 
made  no  charge  against  him  for  the  amount?  A.  No,  sir;  I 
did  not. 

**Q.  You  haven't  any  entry  in  any  book  or  any  memorandum 
of  any  kind  to  show  the  amounts  and  dates?  A.  I  have  not  at 
the  present  time;  no,  sir. 

''Q.  When  did  you  cease  to  advance  him  money?  A.  I  never 
did. 

'*Q.  He  died  on  July  15,  1913,  or  thereabouts.  Did  you 
advance  him  any  money  up  to  that  time — on  that  date — or  at 
a  date  closely  preceding  that?    A.  I  did;  yes,  sir. 

**Q.  How  much  did  you  advance  him  then?  What  was  the 
last  payment  you  made,  in  other  words?  A.  Well,  I  could  not 
tell  you  that. 

'*Q.  You,  of  course,  didn't  know  he  was  going  to  die  at 
that  time?    A.  I  did  not;  no,  sir. 

**Q.  You  made  no  entry  in  your  books  so  as  to  have  the 
amount  that  you  then  advanced?    A.  No;  I  did  not. 

**Q.  At  that  time  you  were  engaged  in  business  at  Dillon? 
A.  I  was. 

*'Q.  And  kept  books  in  connection  with  your  business?  A. 
Yes,  sir. 

62  Mont. — 80 


(I 


466  Gray  v.  Grant  et  al.  [Dec.  T.  '21 

[62  Mont.  452.] 

**Q.  And  yet  there  was  na  entry  of  any  kind  made  by  you 
concerning  this  transaction t     A.  No;  there  was  not. 

'*Q.  You,  of  course,  then,  in  testifying  as  to  the  amounts 
of  those  advancements,  have  no  definite  information  to  convey 
to  the  jury  concerning  that  matter!     A.   Nothing   definitely. 

**Q.  The  best  that  you  can  do  concerning  the  matter  is  to 
venture  a  guess?    A.  Yes,  sir. 

**Q.  You  don't  know  whether  it  is,  though,  accurately  $1,000, 
$1,500,  or  $2,000,  or  what  it  ist  A.  I  know  it  is  more  money 
than  that. 

'*Q.  How  did  you  pay  Mr.  Haw  when  you  did  advance  itt 
A.  He  would  come  and  ask  me  for  some  money,  anywheres 
from  $10  up. 

Q.  You  gave  him  the  money?    A.  Yes. 
Q.  You  never  gave  him  any  checks?    A.  Not  that  I  re- 
member of. 

"Q.  Have  you  examined  your  checks  to  determine  whether 
you  have  any  checks  payable  to  the  order  of  Thomas  Haw, 
which  was  subsequently  indorsed  and  paid  through  the  bank 
or  clearing  house?    A.  No;  not  that  I  know  of. 

"Q.  After  the  first  conversation  that  you  had  with  him  in 
relation  to  this  agreement  here  in  1905,  what  was  the  occasion 
of  his  referring  to  it  again,  or  repeating  it?  How  did  that 
matter  arise?  A.  Because  I  was  accommodating  him,  I  sup- 
pose; giving  him  money  to  live  on. 

"Q.  You  had  your  agreement  on  a  certain  day  as  to  what 
you  were  to  do  and  what  he  was  to  do.  How  did  it  happen 
that  subsequent  discussion  of  what  the  terms  of  that  agreement 
were  came  up  ?  A.  He  wanted  to  keep  it  fresh  in  my  memory, 
I  guess. 

**Q.  You  knew  you  had  such  an  agreement?  A.  I  certainly 
did. 

"Q.  He  knew  it,  if  he  made  it,  I  suppose?    A.  Yes,  sir. 

**Q.  Why  was  it  that  there  was  subsequent  discussion  con- 
cerning? that  agreement?    A.  I  don't  know  why  it  was. 

**Q.  You  said  he  frequently  referred  to  it?    A.  Yes,  sir. 
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Q.  How  frequently  t    A.  Oh,  I  could  not  tell  you. 
Q.  Once'  a  month  or  once  a  year,  or  how  ?    A.  It  may  have 
been  two  or  three  times  a  month,  or  it  may  have  been  every 
two  or  three  months* 

*'Q.  By  the  way,  Mr.  Grant,  do  you  recall  the  fact  that  he 
had  some  mining  claims  up  at  Argentaf    A.  Yes,  sir. 

"Q.  You  knew  of  that  fact?    A.  I  did. 

"Q.  He  received  money  from  time  to  time  through  you  upon 
those  mines  there  as  royalty  or  otherwise?    A.  A  little,  yes. 

''Q.  He  had  received  money  on  that  as  late  as  1912  through 
you,  did  he  not!    A.  No,  sir;  I  don't  think  so. 

''Q.  Just  before — well,  in  1911 — just  before  this  agreement 
was  signed  between  you,  Mr.  Felt,  Mr.  Ripley,  Mr.  Bobison, 
and  Haw,  he  received  a  payment  through  you  from  the  Ar- 
genta  mines,  did  he  notf    A.  I  could  not  say  as  to  that. 

'^Q.  Is  it  not  a  fact  that  at  all  times  after  you  people 
began  to  drive  the  tunnel  that  you  have  referred  to  that 
Thomas  Haw  received  from  you  pretty  frequently  remittances 
from  the  Argenta  mines  he  owned?    A.  Very  little. 

"Q.  Did  you  keep  an  account  of  the  amount  you  paid  him 
from  those  mines t    A.  No;  I  did  not. 

Q.  You  simply  received  it  and  paid  it  over  ?    A.  Yes,  sir. 
Q.  From  whom  did  you  receive  it  t    A.  It  came  through  the 
Washoe  Smelter  Works. 

'*Q.  Where  was  that  smelter!  A.  Anaconda,  I  believe. 
Anaconda  Smelting  Company. 

"Q.  How  much  altogether  in  the  year  1907,  did  you  pay 
him  as  receipts  from  the  Argenta  mine?  A.  I  could  not  tell 
you.    I  don't  remember. 

'^Q.  Well,  was  it  as  much  as  $250?  A.  I  could  not  say  as  to 
that. 

'*Q.  You  did  receive  money  that  year,  and  that  extended 
over  a  long  period  of  years — the*  receipts  from  that  Ai^enta 
property?    A.  I  don't  know  how  many  years. 

'*Q.  It  was  quite  a  long  time  in  there,  was  it  not,  before  his 
death?    A.  Not  very  many  years;  no. 
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''Q.  It  was  at  least  five  or  six  years;  it  was  during  all  the 
time  after  1907  down  to  the  time  this  Felt,  Eipley,  Grant, 
Robison,  and  Haw  agreement  was  signed;  in  other  words,  the 
agreement  of  January  16,  1911,  was  it  nott  A.  I  don't  know; 
I  couldn't  say  as  to  that.     I  don't  think  it  was,  though. 

"Q.  What  were  the  usual  payments  that  you  received  and 
turned  over  to  Haw  during  that  time^  How  much  would  you 
receive  at  a  time!  A.  The  royalty  would  run  along  a  hundred, 
hundred  twenty,  hundred  fifteen,  eighteen,  something  like  that, 
as  near  as  I  can  remember. 

*'Q.  How  frequently  would  those  checks  be  received  by  you 
and  the  proceeds  paid  over  to  Thomas  Haw!  A.  Not  very 
frequently,  possibly — well,  I  don't  know. 

"Q.  What  is  your  best  recollection,  Mr.  Grant,  as  to  the 
amount  you  paid  him,  for  instance,  in  the  year  1911 1  A.  I 
have  no  idea.    I  don't  know  a  thing  about  that. 

"Q.  Did  you  have  an  idea  as  to  the  amount  in  1910!  A. 
No,  sir. 

**Q.  The  check  was  made  payable  to  you,  was  it  nott  A. 
I  think  it  was. 

**Q.  And  you  indorsed  the  check  and  sent  it  through  the 
banks  to  be  paid,  of  course,  and  then  you  paid  the  money, 
or  some  of  it,  over  to  Thomas  Haw;  is  that  the  arrangement! 
A.  Yes,  sir. 

**Q.  You  kept  no  record  at  all  of  the  amounts  of  those 
checks!     A.  I  did  not;  no,  sir. 

'*Q.  You  do  not  claim  that  these  Argenta  mines  are  included 
in  this  agreement  that  you  had  with  Thomas  Haw — ^that  you 
have  testified  to  this  afternoon!  A.  They  had  nothing  to  do 
with  that. 

**Q.  They  had  nothing  to  do  with  that!    A.  No,  sir." 

E.  J.  Ripley,  one  of  those  named  as  a  party  defendant  in 
this  action,  testified  as  a  witness  on  behalf  of  the  defendant 
Grant  in  part  as  follows: 
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*'Q.  You  are  one  of  the  owners  in  the  so-called  group — 
central  group,  in  the  Elkhom  minet    A.  Yes,  sir. 

**Q.  One  of  the  parties  to  this  Allen  contracts    A.  Yes,  sir. 

"Q.  Did  you  know  Thomas  Haw  during  his  lifetime  t  A. 
Yes,  sir. 

**Q.  How  long  had  you  known  him!  A.  I  have  probably 
known  him  in  the  neighborhood  of  twenty  years,  twenty-five, 
maybe. 

**Q.  Did  you  at  any  time  stay  or  work  up  in  the  Elkhorn 
district  yourself  at  a  time  when  Thomas  Haw  was  there,  and 
were  you  working  at  the  time  he  was  there  t    A.  Yes,  sir. 

"Q.  Did  you  have  any  talk  with  him,  Mr.  Ripley,  as  to  the 
disposition  which  he  expected  to  make  of  his  property  at  the 
time  of  his  death t  A.  Yes;  I  had  a  talk  with  liim.  I  think 
it  was  the  winter  of  1911.  I  had  a  talk  with  Thomas  Haw, 
and  I  asked  him — I  says — it  just  came  up  in  a  casual  way.  We 
were  sitting  in  the  cabin  and  I  said  to  him:  'What  disposition 
have  you  ever  made  of  your  property  in  case  you  should  diet' 
*Well,'  he  says,  *  it  is  all  fixed.'  He  says:  'Nobody  quarrel 
over  what  I  got.' 

"Q.  What  year  was  that!    A.  That  was  in  1911. 

"Q.  Do  you  remember  the  month  and  day  of  the  month  t 
A.  It  was  either  in  November  or  December,  1911." 

Forest  Herr,  a  witness  on  the  part  of  the  defendant  Grant, 
testified  in  part  as  follows: 

"Q.  Was  you  acquainted  with  Thomas 'Haw  during  his  life- 
time?    A.  Yes,  sir. 

"Q.  Did  you  know  him  in  the  Elkhom  mining  district? 
A.  Yes,  sir. 

"Q.  Did  you  have  any  conversation  with  him  in  the  Elkhorn 
district  relative  to  Mr.  Grant  and  his  property!  A.  Yes;  he 
told  me  one  day — 

"Q.  Just  state  what  your  conversation  was.  A.  Well,  he 
told  me  if  it  had  not  been  for  Mr.  Grant  he  could  not  have 
kept  up  the  assessment  work;  that  he  had  been  advancing  him 
money.    He  told  me  another  thing:  'When  I  die,  I  am' — ^he 
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would  leave  everything  to  Mr.  Grant.    He  told  me  that  in 
Elkhorn. 

'*Q.  When  was  this  conversation,  Mr.  Herr?  A.  Well,  I 
think  it  was  in  1906,  I  would  not  be  sure;  it  was  either  1906 
or  1907;  I  would  not  be  sure." 

M.  E.  Henneberry,  a  witness  on  behalf  of  the  defendant 
Grant,  testified  in  part  as  follows: 

**Q.  Was  you  acquainted  with  Thomas  Haw  during  his 
lifetime?    A.  I  was. 

'*Q.  What  was  that  acquaintance  with  Mr.  Thomas  Haw, 
intimate  or  otherwise?    A.  Very  intimate. 

*'Q.  How  long  had  you  known  Mr.  Haw!  A.  Oh,  I  suppose 
thirty-five  years. 

**Q.  I  will  ask  you  if  you  knew  anything  of  the  business 
relations  between  Dan  Grant  and  Thomas  Hawl  A.  Well,  I 
had  heard  they  had  been  in  mines  together. 

**Q.  I  will  ask  you  if  just  a  short  time  before  his  death, 
when  he  was  going  to  Butte  for  treatment,  if  you  had  any 
conversation  with  Mr.  Haw  at  that  time  as  to  his  financial 
condition  with  relation  to  being  supplied  with  funds  by  Mr. 
Grant?    A.  Yes;  I  had  a  conversation  with  him. 

**Q.  About  when  did  this  occur,  as  near  as  you  know?  A. 
I  think  it  was  along  about  the  1st  of  June  in  the  year  1913. 

**Q.  And  whereabouts?  A.  At  the  depot  over  here  at  the 
platform. 

Q.  In  Dillon?    A.  Yes,  sir. 

Q.  What  conversation  did  you  have  with  him?  Just  go 
ahead  and  state  the  conversation  you  had  with  him  relative 
to  Mr.  Grant  furnishing  him  with  funds.  A.  I  asked  him  if  he 
had  any  money.  He  said  yes  he  had  money.  Tommie  and  I 
were  pretty  intimate.  I  said:  'How  much  money?'  He  said 
he  had  $100  or  over  that  Grant  had  given  him,  $100  or  over 
to  take  care  of  him  while  he  was  there." 

Phil  Thorp,  a  witness  on  behalf  of  the  defendant,  testified 
in  part  as  follows: 


It 
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**Q.  Were  you  acquainted  with  Thomas  Haw  during  his 
lifetime!    A.  Yes,  sir. 

**Q.  How  long  had  you  known  him!  A.  Oh,  along  in  the 
early  80 's. 

**Q.  I  will  ask  you  if  Mr.  Haw  said  anything  to  you  about 
his  financial  condition  at  any  time  since  1906.  A.  Just  made 
the  remark — yes. 

**Q.  I  will  ask  you  now  if  he  has  told  you  where  he  was 
getting  financial  aid,  or  he  has  told  you  he  was  getting 
financial  aid!     A.  Yes. 

**Q.  State  what  that  conversation  was,  now,  relative  to  Mr. 
Qrant.  A.  He  said  that  Mr.  Grant  had  given  him  money  at 
different  times.  I  had  loaned  him  money,  and  he  told  me 
to  go  to  Mr.  Grant  to  get  it. 

**Q.  Did  you  get  your  money  from  Mr.  Grant  to  cover  this! 
A.  I  did." 

The  witness  C.  W.  Robison,  one  of  the  defendants  named  in 
this  action,  and  who  appears  to  have  acted  as  attorney  for 
Thomas  Haw  in  his  lifetime,  and  also  for  the  defendant  Daniel 
Grant,  testified  for  the  defendant  Grant  in  part  as  follows: 

**Q.  Were  you  acquainted  with  Thomas  Haw  during  his 
lifetime!    A.  I  was. 

**Q.  For  how  long  did  you  know  him!  A.  I  have  known 
Tommie  Haw  since  the  year  1900;  during  the  year  1900,  that 
was  the  time  when  I  first  became  acquainted  with  him. 

**Q.  At  that  time  what  was  he  doing!  A.  Well,  he  was 
interested  in  a  ranch  to  a  certain  extent,  at  that  time,  sheep. 

**Q.  Did  you  know  what  his  financial  condition  was  at  that 
time!  A.  He  was  becoming  somewhat  involved  in  debt  along 
about  that  time. 

**Q.  He  had  some  property  left,  did  he!  A.  Yes;  he  had 
some  property. 

*'Q.  Some  considerable  property,  was  it  at  that  time!  A. 
It  was,  as  I  understood  from  him  and  the  community. 

"Q.  You  were  practicing  law  in  Dillon  at  that  time,  were 
you!    A.  I  located  here  at  the  time. 
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"Q.  You  have  been  here  as  an  attorney  ever  since  t  A.  I 
have. 

**Q.  Did  you  do  any  business  for  Thomas  Haw  during  those 
years  ^  A.  I  think  the  first  business  that  I  done  for  Thomas 
Haw  was  when — was  in  1903. 

*'Q.  Were  you  at  that  time  attorney  for  Mr.  Grant  also! 
A.  I  don't  remember.  I  started  in  to  do  Mr.  Grant's  business 
along  in  those  years  some  place,  as  quick  as — ^just  prior  to  the 
time  he  became  interested  in  the  Elkhorn  district. 

''Q.  You  were  interested  in  the  Elkhorn  district  yourself! 
A.  Yes;  I  became  interested  a  short  time  after  that.    •    •    • 

'*Q.  Well,  now,  will  you  please  confine  your  testimony  to 
conversations  had  when  Mr.  Grant  was  present,  and  state  what 
those  conversations  were !  A.  Well,  it  was  talked  over  different 
times.  Sometimes  it  was  in  my  presence,  in  my  ofSce,  and 
sometimes  it  would  be  in  Mr.  Grant's  place  of  business.  I 
talked  with  him  once  in  the  Elkhorn  on  that.  I  do  not  think 
Mr.  Grant  was  present  on  that  occasion.  I  know  that  the 
sum  and  substance  of  those  conversations  were,  when  Mr. 
Grant  and  Mr.  Haw  were  both  present,  that  Grant  was  carry- 
ing him,  advancing  him  money,  and  whenever  he  died,  Grant 
was  to  have  his  property,  unless  the  property  was  sold  before 
his  death,  and  in  that  case  he  was  to  pay  Grant  whatever  he 
would  get  from  him. 

'*Q.  Do  you  have  any  knowledge  of  Grant  actually  having 
paid  money  to  Haw?    A.  I  do. 

**Q.  Will  you  tell  how  you  know  and  to  what  extent  such 
payments  were  made?  A.  After  we  became  interested  up  there 
together,  Haw  would  be  here,  and  there  would  be  times  when 
Grant  would  be  away,  and  I  have  gone  to  the  saloon  myself 
and  got  money  for  Haw  and  wrote  out  a  tab  for  it  there,  and 
tell  Grant  about  that  when  he  came  back ;  that  was  his  instruc- 
tions that  whenever  he  was  away  and  Tommie  was  in  need  for 
me  to  go  in  and  get  the  money  for  him. 

**Q.  On  such  an  occasion,  how  large  an  amount  would  be  the 
sums   that   you   would   get?    A.  It   would    depend   on   what 
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Tommie  Haw  would  ask  for.  I  think  $50  was  the  largest 
amount  that  I  ever  went  in  and  got." 

The  foregoing  comprises  all  of  the  evidence  introduced  on 
the  part  of  the  defendant,  in  support  of  the  alleged  oral  agree- 
ment between  Haw  and  the  defendant  Grant  in  the  year  1905 
or  1906,  whereby  the  defendant  Grant  was  to  advance  to  Haw 
such  money  as  he  needed  for  his  support  and  improvement 
of  his  mining  claims  during  his  lifetime,  upon  which  Grant 
bases  his  rights. 

Under  section  8805  of  the  Revised  Codes  of  1921,  the  duty  is 
[1]  imposed  upon  this  court  to  determine  questions  of  fact 
in  equity  cases,  unless  for  good  reason  a  new  trial  or  the 
taking  of  additional  evidence  in  the  district  court  be  ordered. 
In  approaching  final  decision  of  this  case  we  are  not  unmindful 
that,  notwithstanding  the  provisions  of  the  section  above  al- 
luded to,  it  is  the  settled  rule  that  this  court  will  hesitate  to 
overturn  findings  based  upon  substantially  conflicting  evidence, 
justifying  an  inference  in  favor  of  either  party.  (Bordeaux 
v.  Bordeaux,  32  Mont.  159,  80  Pac.  6;  Finlen  v.  Heinze,  32 
Mont.  354,  80  Pac.  918 ;  Delmoe  v.  Long,  35  Mont.  139,  88  Pac. 
778 ;  Watkins  v.  Watkins,  39  Mont.  367,  102  Pac.  860 ;  Copper 
Mi,  Min.  &  8,  Co.  v.  Butte  &  Corbin  etc.  Min,  Co.,  39  Mont. 
487,  133  Am.  St.  Rep.  595,  104  Pac.  540;  Murray  v.  Butte- 
Monitor  T.  M,  Co.,  41  Mont.  449,  110  Pac.  497,  112  Pac.  1132 ; 
Oibsan  V.  Morris  State  Bank,  49  Mont.  60,  140  Pac.  76;  In  re 
Colbert's  Estate,  51  Mont.  455,  153  Pac.  1022.)  However,  in  a 
case  such  as  this,  where  there  is  little  or  no  conflict  in  the  evi- 
dence, which  is  unsatisfactory  in  character  and  furnishes  no 
substantial  basis  for  the  flndings  of  the  trial  court,  this  court 
will  not  hesitate  to  finally  determine  the  rights  of  the  parties. 
If  a  clear  and  satisfactory  showing  is  not  made  in  support  of 
the  findings,  this  court  will  in  furtherance  of  justice,  in 
proper  cases,  set  them  aside. 

Admitting  that  the  defendant  Grant  has  offered  some  proof 
[2]  in  support  of  the  alleged  contract,  yet  it  cannot  be  said 
to  be  of  such  clear  and  convincing  character  as  to  warrant 
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a  court  of  equity  in  divesting  the  estate  of  the  decedent  Haw 
of  title  to  his  property.  It  seems  absurd  that  the  defendant 
Grant,  claiming  by  virtue  of  such  a  contractual  arrangement, 
should  have  kept  no  books  respecting  the  advancements  of 
cash  by  him  in  fact  made  to  Haw  during  the  latter 's  lifetime, 
for,  had  the  property  been  sold  in  advance  of  Haw's  death, 
what  would  be  the  basis  of  settlement?  How  could  Haw 
repay  Grant  unless  some  account  of  advancements  made  were 
kept?  And  since  Grant  was  making  advancements,  as  he  says, 
in  large  amounts,  to  Haw,  a  Chinaman  over  sixty  years  of  age, 
it  is  more  than  strange  that  Grant  should  be  entirely  without 
some  method  of  accounting.  There  is  no  showing  whatever 
that  Haw,  the  Chinaman,  was  educated,  or  a  bookkeeper,  or 
that  he  kept  any  books  of  account.  Again,  in  the  event  that 
the  property  were  not  sold  until  after  Haw's  death,  the  de- 
fendant Grant  must  have  realized,  or  should  have  done  so, 
that  in  order  to  establish  his  rights,  he  must  be  in  a  position 
to  show  that  he  lived  up  to  the  alleged  contract,  made  advance- 
ments, and  the  amount  thereof.  The  record  wholly  fails  to 
show  the  amount  of  the  advancements  by  Grant  made,  nor  is 
it  clear  that  such  as  were  made  did  not  come  from  funds  in 

m 

Grant's  custody — in  fact,  the  property  of  Haw,  representing 
money  received  from  smelter  returns  from  the  shipment  of  ore 
made  from  the  Argenta  quartz  lode,  mining  claims  to  the 
Washoe  smelter  at  Anaconda.  It  is  also  beyond  understanding 
that,  as  to  such  moneys  so  received  by  Grant  on  Haw 's  account 
on  ore  shipments,  and  paid  to  Haw  from  time  to  time,  Grant 
should  have  kept  no  books  of  account  whatsoever.  He  gave 
no  more  definite  idea  in  his  testimony  as  to  such  amounts 
received  by  him  on  Haw's  account  and  paid  to  the  latter  than 
as  respects  advancements  alleged  to  have  been  made  in  cash 
to  Haw  from  his  own  funds  in  furtherance  of  the  alleged  oral 
agreement,  yet  he  professes  to  be  a  business  man,  and  in  the 
conduct  of  his  saloon  says  that  he  kept  books  of  account.  Lack 
of  explanation  in  these  important  particulars  reflects  discredit 
upon  Grant's  position. 
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The  record  is  wholly  barren  of  testimony  as  to  the  purpose 
of  the  execution  of  the  deed  to  the  mining  claims  in  question, 
and  as  regards  the  delivery  thereof.  It  appears  to  have  been 
executed  by  Haw  September  30,  1907,  and  left  with  Attorney 
Bobison,  but  for  what  purpose  does  not  appear.  It  was  placed 
of  record  November  18,  1912,  presumably,  by  Attorney  Robison, 
but  for  what  purpose,  or  at  whose  direction,  is  not  shown. 
However,  it  is  noteworthy  that  the  agreement  with  Allen  for 
the  sale  of  the  property  was  made  three  days  before  (November 
15,  1912),  and  that  Haw  does  not  appear  to  have  been  a  party 
thereto,  although  he  was  a  party  to  the  contract  of  January  16, 
1911. 

Furthermore,  Grant  says  that,  even  though  the  deed  waa 
recorded,  he  claimed  no  greater  right  thereunder  than  before 
during  Haw's  lifetime.  He  testified:  **Q.  Then,  when  you 
recorded  this  instrument,  you  recorded  it  under  the  theory  that 
he  owed  you  money!  A.  I  did  not.  I  recorded  it  so  we  could 
give  a  clear  title  to  Mr.  Allen  for  these  claims.  Q.  That 
was  the  only  reason!  A.  Yes,  sir.  Q.  At  that  time  you  were 
representing,  in  the  signing  of  the  agreement,  Thomas  Haw, 
were  you  not!  A.  I  was;  yes,  sir.  Q.  He  had  in  the  option 
then  the  same  interest  that  you  and  the  other  four  parties  to 
the  contract  of  January  16,  1911,  had  fixed  among  yourselves 
as  your  interest  in  the  group.  Is  that  not  a  fact!  A.  Yes; 
it  is.  Q.  That  is  when  you  signed  Exhibit  1  for  the  defend- 
ant— the  option  to  Governor  Allen — you  did  so  in  your  own 
interest  in  central  group  of  claims,  and  Tommie  Haw's  interest 
in  the  Grotto,  Dubois,  and  Leap  Year  claims — that  is  a  fact! 
A.  In  the  group  of  claims;  yes,  sir.  Q.  In  this  option  then, 
to  .Governor  Allen,  when  the  Haw  interest — you  signed  this 
for  Haw  and  yourself!  A.  Yes,  sir.  Q.  And  Haw  remained, 
as  to  you,  the  owner  of  these  three  claims  thereafter,  did  he 
not,  except  the  legal  title  stood  in  you!  That  is  a  fact!  A. 
Yes,  sir." 

The  principal  beneficiary  of  the  testator,  Haw,  under  the 
terms  of  his  will,  bearing  date  July  9,  1913,  is  Mrs.  Mary  J. 
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Gray,  a  rooming-house  keeper,  who  is  the  wife  of  the  plaintiff, 
George  Gray,  named  therein  as  executor.  Haw  stayed  at  Mrs. 
Gray's  house  during  his  last  illness,  and  died  there. 

It  must  be  noted  that  the  defendant  Grant  babies  his  case 
solely  upon  the  oral  statements  made  by  Haw,  a  Chinaman, 
[3]  who  is  now  dead*  The  declarations  made  by  the  deceased 
were  properly  admissible  to  prove  the  contract  (section  1Q514, 
Rev.  Codes  1921)  though  testimony  of  this  character  is  not 
satisfactory,  and  should  be  received  and  weighed  with  cau- 
tion (Roy  V.  King's  Estate,  55  Mont.  567,  572,  179  Pac.  821). 

Mr.  Chief  Justice  Brantly,  speaking  for  this  court  regarding 
such  character  of  evidence,  in  the  case  of  Escallier  v.  Great 
Northern  Ey.  Co.,  46  Mont.  238,  248,  127  Pac.  458,  461  (Ann. 
Cas.  1914B,  468)  well  said:  ** Speaking  generally,  this  character 
of  evidence  is  the  weakest  and  least  satisfactory  of  any  in  per- 
suasive value.  'With  respect  to  all  verbal  admissions,  it  may 
be  observed  that  they  ought  to  be  received  with  great  caution. 
The  evidence,  consisting  as  it  does  in  the  mere  repetition  of 
oral  statements,  is  subject  to  much  imperfection  and  mistake; 
the  party  himself  either  being  misinformed,  or  not  having 
clearly  expressed  his  own  meaning,  or  the  witness  having  mis- 
understood him.  It  frequently  happens,  also,  that  the  witness 
by  unintentionally  altering  a  few  of  the  expressions  really  used 
gives  an  effect  to  the  statement  completely  at  variance  with 
what  the  party  actually  did  say.'  (1  Greenleaf  on  Evidence, 
16th  ed.,  sec.  200.)  The  weakness  of  this  character  of  evi- 
dence is  recognized  by  the  statute,  and  it  is  thereby  made 
the  duty  of  a  trial  court  on  all  proper  occasions  to  instruct  the 
jury  that  it  is  to  be  viewed  with  caution.  (Rev.  Codes  1907,  sec. 
8028 ;  McCrimmon  v.  Murray,  43  Mont.  457,  117  Pac.  73. )  ,  It 
is  a  quality  which  attaches  to  all  oral  testimony  as  to  declara- 
tions or  admissions  which  are  relevant  to  the  issues  on  trial, 
and  are  competent  because  they  are  against  the  interest  of  the 
party  making  them  or  fall  within  some  other  rule  of  admissibil- 
ity. Though  the  witness  who  testifies  to  the  oral  statement 
may  be  honest,  his  memory  may  be  at  fault,  or  he  may  have 
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failed  to  comprehend  and  interpret  the  statement  as  it  was 
intended  to  be  understood  by  the  speaker.  •  •  •  Moreover, 
so  easy  is  it  to  fabricate  such  evidence  that  there  is  strong 
temptation  to  a  dishonest,  interested  witness  to  do  so."  (See, 
also,  17  Cyc.  606,  quoted  from  at  length,  with  approval,  in  the 
case  last  cited.) 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
district  court,  with- directions  to  enter  judgment  for  the  plain- 
tiff in  accordance  with  the  prayer  of  the  supplemental  com- 
plaint. 

Beversed  and  remanded. 

Mb.  Chief  Justice  Brantly  and  Associate  Justices  Coopeb 
and  HoLLOWAY  concur. 

Mb.  Justice  Reynolds,  being  absent,  takes  no  part  in  this 
decision. 

Rehearing  denied  April  3,  1922. 


MORK,  Appellant,  v.  MELLETT  et  al.,  HOYT,  Intbbvenee, 

Respondents. 

(No.  4,677.)    ■ 
(Submitted  February  7,  1922.     Decided  March  6,  1922.) 

[205  Pae.  664.] 

Public  Lands — Homesteads — Death  of  Entryman  Before  Final 
Proof — Patents — Heirship — Bights  of  Alien  Heirs. 

Public    Lands — Homesteads — ^Death    of    Entryman    Before    Final   Proof — 
Patent — Heirship — How  Determined. 

1.  Where  an  entryman  upon  public  land  dies  intestate  before  final 
proof,  leaving  no  widow  or  minor  child,  the  practice  of  the  Land 
Department  is  to  issue  patent  to  the  heirs  or  devisees,  the  land 
department  leaving  it  to  the  courts  of  the  state  in  which  the  land 
is  situate  to  determine  under  its  laws  of  succession  who  are  the  heirs 
or  devisees  of  the  deceased  and  the  extent  of  their  respective 
rights. 
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Same — ^Death  of  Entryman  Before  Final  Proof — ^Patent — Alien  Heir  can- 
not Take. 

2.  Though  under  section  7088,  Berised  Codes  of  1921,  a  resident 
alien  may  take  by  succession  as  a  citizen,  under  section  2291,  United 
States  Revised  Statutes,  patent  to  homestead  land  can  issue  only  to 
citizens  of  the  United  States,  and  therefore  the  alien  mother  of  an 
entryman  who  died  intestate  before  final  proof  had  been  made  waa 
not  entitled  to  take  a  one-half  interest  in  the  homestead  under  a 
patent  subsequently  issued  to  the  decedent's  heirs  and  devisees. 

Appeal  from  District  Court,  mil  County;  W.  B.  Ehoades, 
Judge. 

Action  by  Anna  Mork  against  Cyrus  Mellett  and  others, 
heirs,  etc,  of  Hannah  Mellett,  deceased,  to  determine  plain- 
tiff's heirship  to  an  interest  in  decedent's  homestead.  From 
a  judgment  awarding  the  property  to  the  defendant  Cyrus 
Mellett  and  the  intervener,  Annette  M.  Hoyt,  plaintiff  appeals. 
Affirmed. 

Mr,  H.  8.  Kline  and  Mr,  C.  B,  Elwell,  for  Appellant,  and 
Intervener  Hoyt,  submitted  a  brief;  Mr.  Elwell  argued  the 
cause  orally. 

Mr.  C.  R.  Sirandhan,  for  Respondents,  submitted  a  brief,  and 
argued .  the  cause  orally. 

ME.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

In  this  case  it  appears  that  on  June  2,  1910,  one  Hannah 
Mork  made  homestead  entry  under  the  laws  of  the  United 
States  for  a  tract  of  land  now  located  in  Hill  county  and  that 
subsequently  she  married  the  defendant  Cyrus  Mellett.  Later 
she  died  intestate,  and  left  no  heirs  or  next  of  kin  other  than 
her  husband,  the  defendant  Cyrus  Mellett,  her  mother,  the 
plaintiff,  Anna  Mork,  and  her  sister,  the  intervener,  Annette 
Mattie  Hoyt.  After  her  death  the  defendant  Cyrus  Mellett, 
on  or  about  March  25,  1913,  made  final  proof  on  the  home- 
stead, paid  all  the  expenses  necessary  and  incident  thereto, 

2.  On  inheritance  by  alien  of  patented  lands,  see  notes  in  Ann. 
Oas.  1912G,  698;  31  L.  B.  A.  180. 
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amounting  to  the  sum  of  $25.50,  and  register's  certificate  for 
the  land  was  duly  issued  by  the  United  States  Land  Office  at 
Havre,  Montana,  on  April  21,  1915,  to  the  **  heirs  of  Anna 
Mellett,  formerly  Anna  Mork.'*  At  the  time  of  the  making  of 
the  final  proof  on  the  homestead  entry  and  of  the  trial,  it 
appears  that  the  plaintiff,  Anna  Mork,  was  not  a  citizen  of  the 
United  States,  and  that  the  defendant  Cyrus  Mellett,  and  the 
intervener,  Annette  Mattie  Hoyt,  were  at  the  time  mentioned 
and  now  are,  such  citizens.  Th^  action  was  commenced  in  Hill 
county  by  the  plaintiff  to  have  her  rights  decreed  to  the  prop- 
erty in  question  as  an  heir.  The  defendant  having  denied  the 
right  of  the  plaintiff  to  succeed  as  an  heir  to  the  estate  because 
of  her  alienage,  the  sister  of  the  deceased,  Annette  Mattie  Hoyt 
intervened,  praying  that,  in  the  event  of  the  plaintiff  being 
denied  her  rights  alleged  as  an  heir  to  the  deceased,  inter- 
vener, as  such  sister  of  the  deceased,  be  decreed  entitled  to  an 
undivided  one-half  interest  in  the  property.  Upon  issue  joined, 
the  case  was  tried  to  the  court  without  a  jury.  Findings  of 
fact  and  conclusions  of  law  were  made,  wherein  and  whereby 
the  plaintiff  was  denied  the  right  of  succession  as  an  heir  to 
any  interest  in  such  homestead  on  account  of  her  alienage, 
and  that  the  defendant  Cyrus  Mellett  and  the  intervener, 
Annette  Mattie  Hoyt,  were  each  entitled  to  an  undivided  one- 
half  interest  in  and  to  such  homestead.  Judgment  was  entered 
accordingly,  from  which  the  plaintiff  appeals. 

There  is  but  one  question  involved  in  this  appeal,  namely: 
Was  the  plaintiff,  an  alien,  entitled  as  an  heir  to  succeed  to 
an  interest  in  the  homestead,  and,  if  not,  what  are  the  rights 
of  the  surviving  sister  7 

In  this  case  the  final  certificate  issued  by  the  United  States 
[1]  Land  Office  is  to  the  **  heirs  of  Hannah  Mellett,  formerly 
Hannah  Mork,"  without  other  words  to.  more  definitely  desig- 
nate those  in  whom  the  equitable  title  vests,  and,  ordinarily,  to 
determine  those  thus  made  beneficiaries,  resort  must  be  had  to 
the  statutes  of  the  state.  Since  the  United  States  has  no  gen- 
eral law  of  succession,  the  heirs  must  be  found  by  the  law  of 
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the  state  or  territory  in  which  the  land  is  situated,  and  com- 
prise those  whom  the  law  appoints  to  succeed  to  a  decedent's 
estate,  in  case  he  dies  without  disposing  of  it  by  will.  It  is 
the  practice  of  the  Land  Department  of  the  government  to 
issue  patents  to  the  '* heirs  or  devisees"  in  case  of  the  death  of 
the  entryman  leaving  no  widow  or  minor  children,  and  to  leave 
it  to  the  courts  to  determine  who  are  the  heirs  or  devisees  of 
the  deceased,  and  the  extent  of  their  respective  interests.  (22 
R.  C.  L.  330;  Hayes  v.  WyOfft,  19  Idaho,  544,  34  L.  E.  A. 
(n.  8.)  397,  115  Pac.  13.) 

In  Caldwell  v.  Miller,  44  Kan.  12,  23  Pac.  946,  the  court 
said:  **  Congress  has  not  defined  the  term  *  heirs.'  •  •  • 
Therefore,  to  determine  who  are  meant  by  the  words  in  the 
patent,  *  heirs  of  Robert  Titus,  deceased,'  we  think,  we  must 
look  to  the  statutes  of  this  state.  *It  seems  scarcely  necessary 
to  say  that  this  is  purely  a  question  of  statutory  law.'  (3fo 
Kinney  v.  Stewart ,  5  Kan.  291.)" 

In  Hutchinson  Invest,  Co.  v.  Caldwell,  152  U.  S.  65,  38 
L.  Ed.  356,  14  Sup.  Ct.  Rep.  504,  sustaining  and  aflSrming  the 
decision  in  the  last  cited  case,  the  court  said:  "  *It  is  an 
established  principle  of  law  everywhere  recognized,  arising 
from  the  necessity  of  the  case,  that  the  disposition  of  immovable 
property,  whether  by  deed,  descent,  or  any  other  mode,  is  ex- 
clusively subject  to  the  government  within  whose  jurisdiction  the 
property  is  situated '  [  United  States  v.  Fox,  94  U.  S.  315,  320,  24 
L.  Ed.  192] ;  and  although  Congress  might  have  designated 
particular  grantees  to  whom  the  land  should  go  in  the  first 
instance,  it  did  not  do  so,  nor  make  use  of  words  indicative  of 
any  intent  that  the  law  of  the  state  should  not  be  followed. 
•  •  •  The  object  sought  to  be  obtained  by  Congress  was 
that  those  who  would  have  taken  the  land  on  the  death  of  the 
pre-emptor,  if  the  patent  had  issued  to  him,  should  still  obtain 
it  notwithstanding  his  death,  an  object  which  would  be  in  part 
defeated  by  the  exclusion  of  any  who  would  have  so  taken  by 
the  local  law  if  the  title  had  vested  in  him. ' ' 
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Under  our  statute  of  succession,  the  deceased  having  died 
[2]  intestate,  her  estate  descends  one-half  to  her  surviving 
husband  and  the  remaining  one-half  to  her  surviving  mother, 
or,  if  the  mother  be  considered  as  nonexistent,  then  to  the  sur- 
viving sister.     (Sec.  7073,  Rev.  Codes  1921.) 

The  right  to  inherit  is  dependent  upon  the  will  of  the  legis- 
lature, except  in  so  far  as  its  power  in  this  regard  is  restricted 
by  constitutional  provision;  hence  an  alien  or  foreigner  may 
inherit  lands  or  take  by  law  only  by  grace  of  the  state  within 
the  boundaries  of  which  they  are  situated.  {In  re  Colbert's 
Estate,  44  Mont.  259,  119  Pac.  791.) 

« 

Section  7088,  Revised  Codes  of  1921,  provides  in  part  as 
follows:  ** Resident  aliens  may  take  in  all  cases  by  succession 
as  citizens ;  and  no  person  capable  of  succeeding  under  the  pro- 
visions of  this  chapter  is  precluded  from  such  succession  by 
reason  of  the  alienage  of  any  relative.    *    •     •     " 

If,  in  this  case,  our  general  law  of  succession  is  applicable, 
then  there  is  no  question  as  to  the  mother's  rights  as  an  heir. 
Section  2291  of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stats.,  sec.  4532)  provides  in  part  as  follows: 
**No  certificate,  however,  shall  be  given  or  patent  issued  there- 
for until  the  expiration  of  three  years  from  the  date  of  such 
entry;  and  if  at  the  expiration  of  such  time,  or  at  any  time 
within  two  years  thereafter,  the  person  making  such  entry,  or 
if  he  be  dead  his  widow,  or  in  case  of  her  death  his  heirs 
or  devisee,  or  in  case  of  a  widow  making  such  entry  her  heirs 
or  devisee,  in  case  of  her  death,  proves  by  himself  and  by 
two  credible  witnesses,  •  •  *  that  he,  she,  or  they  will 
bear  true  allegiance  to  the  government  of  the  United  States, 
then  in  such  case  he,  she,  or  they,  if  at  that  time  citizens  of 
the  United  States,  shall  be  entitled  to  a  patent,  as  in  other 
cases  provided  by  law.     •    •    •     '' 

Our  statutes  of  succession  m«st  in  this  instance  be  applied 
with  reference  to  the  specific  limitations  contained  in  the 
Homestead  Act.  (Section  2291,  Rev.  Stats.)  The  government, 
being  the  donor,  may  place  such  limitations  or  restrictions  on 
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the  grant  as  it  sees  fit;  and  the  laws  of  succession  of  the  state 
must  be  applied  with  respect  thereto.  So  that,  •while  ordinarily 
the  mother,  though  an  alien,  would  be  entitled  as  an  heir  to 
succeed  to  the  property  belonging  to  her  daughter  upon  the 
latter 's  death,  yet  a  different  rule  must  be  applied  in  the  case 
of  homesteads  as  to  which  final  proof  has  not  been  made.  The 
United  States  statute  expressly  bars  aliens.  The  language  of 
the  statute  requires  that  the  heir,  in  order  to  be  entitled  to 
succeed  to  the  rights  of  the  homestead  entryman,  must  be  a 
citizen  of  the  United  States,  and  such  has  been  generally  the 
holdings  of  the  courts  and  Land  Department. 

''The  heirs  succeed  to  the  rights  of  the  homesteader  not  as 
heirs  who  have  inherited  his  title,  but  because  the  law  gives 
them  preference  as  new  homesteaders,  allowing  to  them  the 
benefit  of  the  residence  of  their  ancestor  upon  the  lands."  (32 
Cyc.  834.) 

In  the  case  of  Tpwner  v.  Rodegeb,  33  Wash.  153,  99  Am. 
St.  Rep.  936,  74  Pac.  50,  the  supreme  court  of  Washington 
said:  **The  homestead  law  vests  the  rights  in  the  land  in  the 
claimant  himself,  for  his  exclusive  benefit,  and  if  he  die  before 
patent  issues,  leaving  no  widow,  then  in  his  heirs  or  devisees, 
if  they  be  at  the  time  citizens  of  the  United  States." 

Alien  heirs  have  no  right  to  perfect  the  entry  of  a  deceased 
homesteader  J  and  this  is  the  rule  even  though,  under  the  local 
state  statute,  where  the  land  is  situated,  they  might  inherit  had 
the  deceased  entryman  left  an  estate.  (22  B.  C.  L.  331;  Berg- 
Strom  V.  Svenson,  20  N.  D.  55,  Ann.  Cas.  1912C,  694,  126 
N..  W.  497.)  The  case  last  cited  presents  a  state  of  facts 
almost  identical  with  those  here  involved.  There  it  appears 
that  one  Axel  Bergstrom  made  a  homestead  entry  on  certain 
government  land  in  the  state  of  North  Dakota,  and  before  final 
proof  died  intestate,  leaving  surviving  him  the  plaintiff,  his 
brother,  a  citizen  of  the  United  States,  and  resident  of  North 
Dakota,  and  also  the  defendant,  his  mother,  an  alien,  who  was 
a  citizen  and  resident  of  Sweden.  In  an  action  between  the 
surviving  brother  as  plaintiff  against  the  mother,  to  have  de- 
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termined  the  respective  rights  of  the  parties  to  succession  under 
section  2291  of  the  Revised  Statutes  of  the  United  States,  Mr. 
Justice  Fisk,  speaking  for  the  court,  said  in  part  as  follows: 
''It  is  entirely  clear  from  a  reading  of  the  abbve  statute 
[section  2291,  Rev.  Stats.]  that  alien  heirs  are  incapable  of 
making  final  proof,  even  though  under  the  local  state  statute 
where  the  land  is  situated  they  might  inherit  had  the  deceased 
entryman  left  an  estate.  •  •  •  It  is  contrary  to  the  whole 
policy  of  the  homestead  law  that  persons  not  citizens  of  the 
United  States,  may,  under  any- conditions,  acquire  title  there- 
under. This  is  manifest  from  the  various  provisions  of  the  Act 
limiting  the  beneficiaries  thereof  to  persons  only  who  are  citi- 
zens. While,  as  stated  by  counsel  for  appellant,  defendant 
is,  under  our  state  statute,  the  sole  heir  of  Axel  Bergstrom, 
and  as  such  would,  although  an  alien  inherit  any  property  left 
by  him,  still  such  fact  is  in  no  manner  controlling.  Axel 
Bergstrom  had  no  estate  in  such  homestead,  and  hence  could 
leave  no  inheritable  interest  therein.  He  merely  possessed  an 
inchoate  right  therein — a  mere  preference  right  to  obtain  title 
upon  compliance  with  the  homestead  act.  This  is  expressly 
conceded,  and  counsel  for  appellant  make  no  claim  to  any 
rights  through  inheritance  under  the  state  statute;  their  con- 
tention being  that  their  client  takes  by  purchase  from  the  gov- 
ernment. In  other  words,  they  contend  that  the  patent  grants 
the  land  to  defendant  the  same  as  if  she  had  been  specially 
designated  as  the  sole  grantee  therein.  Such  contention  is 
based  upon  the  postulate  that  the  patent  names  the  grantee 
as  the  'heirs  of  Axel  Bergstrom,'  and  that  the  state  statute 
must  alone  be  consulted  to  determine  who  are  such  heirs.  This 
line  of  reasoning  is  quite  persuasive,  but  we  think  it  fallacious. 
It  runs  counter  to  the  express  language  of  the  federal  st^itute 
above  cited,  as  well  as  to  the  w^ell-recognized  policy  of  the  gov- 
ernment in  enacting  the  homestead  law.  In  the  light  of  such 
statute,  it  is,  we  think,  reasonably  clear  that  the  words  'the 
heirs  of  Axel  Bergstrom,'  as  used  in  the  patent,  must  be  con- 
strued to  mean  the  persons  who  are  capable  of  making  proof 
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under  the  provisions  of  section  2291,  aforesaid.  No  other  per- 
sons are  entitled  to  a  patent.  Defendant,  being  an  alien,  was 
incapable  of  making  proof,  and,  such  being  true,  she  is  to  all 
intents  and  purposes  the  same  as  if  dead.  It  has  been  thus 
held  by  the  Land  Department  of  the  government  in  sustaining 
the  right  of  a  person  to  make  final  proof,  who,  under  the  local 
state  statute,  would  not  inherit.  (Agnew  v.  Morion,  13  Land 
Dec.  228.)"  We  adopt  and  approve  the  language  of  Mr.  Jus- 
tice Fisk,  as  applicable  in  the  case  before  us. 

In  applying  to  a  like  case  the  provisions  of  section  2291, 
Revised  Statutes,  the  Land  Department  in  the  case  above 
{Agnew  v.  Morton,  13  Land  Dec.  228)  said:  **It  is  manifest 
that  the  father  and  mother,  while  citizens  of  Great  Britain, 
cannot  make  proof  and  obtain  patent  for  the  land.  Being  thus 
incompetent,  their  right  to  make  final  proof  and  receive  patent 
for  the  land  while  subjects  of  a  foreign  country  is  the  same 
as  if  thej^  had  no  existence." 

We  think  the  district  court  was  correct  in  holding  that  the 
plaintiff,  Anna  Mork,  being  an  alien,  is  without  right  or  inter- 
est in  the  lands  in  question,  and  that  the  defendant,  Cyrus  Mel- 
lett, and  the  intervener,  Annette  Mattie  Hoyt,  are  each  entitled 
to  an  undivided  one-half  interest  'therein.  The  judgment  is 
affirmed. 

'Affirmed. 

Mb.  Chief  Justice  Brantly  and  Assocute  Justices  Coopeb 

# 

and  HoLLOWAY  concur. 

Mr.  Justice  Reynolds,  being  absent,  takes  no  part  in  this 
decision. 
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.  BEST,  Appellant,  v.  BEAUDRT  et  al..  Respondents. 

(No.  4,670.) 
(Submitted  February   6,   1922.    Decided   March   6,   1922.) 

[205  Pac.  239.] 

Real  Estate  Brokers — Jury  Trial — Sv^mission  of  All  Issues  of 
Fact  Required — Judgments  Non  Obstante  Veredicto. 

Trial  by  Jury — All  Issues  to  be  Determined  by  Verdict. 

1.  A  trial  by  jury  contemplates  the  determination  of  all  the  issues 
of  fact  in  the  form  of  a  verdict. 

Brokers — Submission  of  Only  One  of  Several  Issues  of  Fact  to  Jury  Con- 
stitutes Mistrial. 

2.  Where  in  an  action  to  recover  for  services  rendered  as  a  broker 
in  the  sale  of  real  property  a  number  of  issues  were  raised  by  the 
pleadings,  and  the  court  submitted  only  one  of  them  to  the  jury, 
there  was  a  mistrial,  necessitating  a  retrial. 

Judgment  Non  Obstante  Veredicto  not  Authorized  by  Codes. 

3.  Under  the  statutes  of  Montana  there  is  no  warrant  for  a  judg- 
ment non  obstante  veredicto. 

Appeals  from  District  Court.  Cascade  County;  J.  B.  Leslie^ 
Judge, 

Action  by  C.  D.  Best  against  Valmore  Beaudry  and  another, 
doing  business  under  the  firm  name  of  Beaudry  Bros.  From  a 
judgment  notwithstanding  the  verdict,  dismissing  plain tiflE's 
cause  of  action  and  from  the  order  denying  plaintiff's  motion 
for  a  new  trial,  plaintiff  appeals.    Beversed  and  remanded. 

Mr,  T,  F.  McCue,  for  Appellant,  submitted  a  brief  and  one 
in  reply  to  that  of  Respondents,  and  argued  the  cause  orally. 

The  court  erred  in  granting  defendant's  motion  for  judg- 
ment non  obstante  veredicto.  There  is  no  statute  in  this  state 
authorizing  such  motion,  and  the  same  is  not  warranted  by  law. 
•Under  the  common  law  such  a  judgment  could  never  be  ren- 
dered for  the  defendants.  {Bradshaw  v.  Hedge,  10  Iowa,  402 ; 
Brown  v.  Lillie,  6  Nev.  177;  Smith  v.  Smith,  4  Wend.  (N.  Y.) 
468;  Sheehy  v.  Duify,  89  Wis.  6,  61  N.  W.  295;  German  Ins, 
Co,  V.  Frederick,  58  Fed.  144,  7  0.  C.  A.  122;  Schermerhorn 
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V.  SchermerJiorn,  5  Wend.  (N.  Y.)  513;  Bellows  v.  Shannon, 
2  Hill  (N.  Y.),  86.)  A  trial  court  has  no  power  to  disregard 
a  special  verdict  in  a  law  case  and  grant  judgment  notwith- 
standing such  verdict;  its  power  is  limited  to  setting  aside  the 
verdict.  {Sheehy  v.  Duffy,  supra;  Schweikhart  v.  Stuewe,  75 
Wis.  157,  43  N.  W.  722.)  Such  a  judgment  is  not  a  judg- 
ment notwithstanding  the  verdict;  it  is  a  judgment  on  the 
pleadings.  {Bertin  &  Lepori  v.  Mattison,  80  Or.  354,  5 
A.  L.  R.  593,  157  Pac.  153;  Slocum  v.  New  York  Life  Ins.  Co., 
228  U.  S.  364,  57  L.  Ed.  879,  33  Sup.  Ct.  Rep.  623.: 

Mr.  Stephen  J.  Crowley,  for  Respondents,  submitted  a  brief 
and  argued  the  cause  orally. 

The  appellant  is  correct  in  saying  that  we  have  no  statute  in 
Montana  specifically  authorizing  a  defendant  to  make  use  of 
a  motion  for  judgment  notwithstanding  the  verdict.  Under 
the  common-law  practice  only  the  plaintiff  could  employ  it, 
but  this  restraint  has  been  removed  by  the  trend  of  judicial 
decisions  and  courts  have,  apparently,  adopted  the  view  that 
''What's  sauce  for  the  goose  is  sauce  for  the  gander."  What 
we  are  concerned  with  is  whether  or  not  the  right  result  was 
reached  in  this  case,  and  if  it  has  been  it  makes  absolutely  no 
difference,  and  prejudices  not  the  appellant  in  the  least,  by 
what  means  or  route  that  result  was  arrived  at.  Relative  to 
such  a  motion  we  find  the  following  expressions:  **But  in  sev- 
eral states  this  rule  has  been  relaxed  either  by  statute  or  judi- 
cial decisions,  so  as  to  permit  the  entry  of  judgment  notwith- 
standing the  verdict  in  proper  cases  on  motion  of  the  defendant 
especially  where  plaintiff's  pleadings  do  not  state  a  cause 
of  action,  or  where  plaintiff  has  failed  to  reply  to  an  answer." 
(23  Cyc.  782.)  **But  such  a  judgment  may  be  given  if  there 
is  an  entire  failure  of  evidence,  or  if  the  evidence  shows  as  a 
matter  of  law  that  the  verdict  should  be  directed,  and  it  is 
not  probable  that  a  different  result  would  have  been  reached 
on  another  trial."     (23  Cyc  779.) 
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**The  policy  of  the  law  is  to  put  an  end  to  litigation  at  the 
earliest  practical  moment."  (State  v.  District  Court,  37  Mont^ 
298,  96  Pac.  337.)  "When  the  court  has  submitted  special 
findings  and  the  jury  has  rendered  a  special  verdict  it  then 
becomes  the  duty  of  the  court  to  render  the  proper  judgment." 
{McDomld  V.  Kleme,  52  Mont.  142,  157  Pac.  175.)  It  is  the 
rule  in  this  state  that  **This  court  must,  at  every  stage  of  the 
action,  disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which'  does  not  affect  the  substantial  rights  of  the 
parties,  and  no  judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect."  {Smith  v.  Sullivan,  58  Mont. 
77,  190  Pac.  288.) 

MR.  CHIKP  COMMISSIONER  STARK  prepared  the  opin- 
ion  for  the  court. 

So  far  as  it  is  necessary  to  state  the  facts  involved  in  this 
case,  in  order  to  decide  the  only  question  which  can  properly 
be  considered  on  this  appeal,  they  are  as  follows:  The  plaintiff 
filed  his  complaint  against  the  defendants,  seeking  to  recover 
compensation  for  services  alleged  to  have  been  rendered  to  and 
for  them  in  connection  with  the  sale  of  certain  ranch  property 
located  in  Cascade  county,  and  in  substance  alleges:  (1)  That 
the  defendants  were  partners  under  the  firm  name  of  Beaudry 
Bros.;  (2)  that  in  October,  1918,  defendants  were  the  owners 
of  a  ranch  known  as  ** Beaudry  Bros.  Ranch,"  consisting  of 
3,200  acres  and  a  considerable  amdunt  of  personal  property 
upon  and  about  the  same;  that  in  said  month  they  employed 
the  plaintiff  to  canvass,  advertise  and  solicit  for  and  bring  them 
in  touch  with  persons  who  would  be  likely  to  purchase  such 
property,  and  for  such  services  agreed  to  pay  plaintiff  five 
per  cent  of  whatever  the  property  would  sell  for;  that  immedi- 
ately thereafter  the  plaintiff  did  advertise,  canvass  and  solicit 
for  a  purchaser  who  might  be  able  and  willing  to  purchase  the 
property;  that,  after  doing  this,  plaintiff  secured  two  persons 
whom  he  introduced  and  turned  over  to  the  defendants;  and 
that  as  a  result  thereof  negotiations  were  entered  into  between 
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these  two  persons  and  the  defendants,  which  resulted  in  a  sale 
of  said  property  to  them  by  the  defendants  for  the  sum  of 
$90,000. 

The  complaint  further  alleges  that  the  plaintiff  has  fully  per- 
formed all  the  terms  and  provisions  of  the  contract  on  his  part 
and  that  defendants  have  not  paid  him  the  compensation  agreed 
upon.  .The  answer  of  the  defendants  admits  the  partnership 
and  the  ownership  of  the  property  as  set  out  in  the  amended 
complaint,  but  denies  all  the  other  allegations'  thereof,  except 
it  admits  that  the  described  property  was  sold  for  the  sum  of 
$90,000.  The  case  came  on  for  trial  before  the  court  and  a 
jury  on  May  6,  1920.  Testimony  was  introduced  upon  the  part 
of  the  plaintiff  and  defendants,  after  which  both  plaintiff  and 
defendants  rested.  Thereupon,  the  court  submitted  to  the  jury 
the  following  single  question:  **Did  the  defendants  employ  the 
plaintiff  to  secure  a  purchaser  for  the  property  described  in 
the  complaint  and  promise,  in  the  event  of  his  securing  such 
purchaser,  to  pay  him,  the  plaintiff,  five  per  cent  of  the  pur- 
chase price  of  the  property,  when  soldT'  which  they  answered 
in  the  affirmative.  On  the  following  day  plaintiff  moved  for 
•*  judgment  in  favor  of  the  plaintiff  upon  the  verdict  as  re- 
turned by  the  jury  herein."  Subsequently,  defendants  moved 
the  court  for  a  judgment  in  their  favor,  **  notwithstanding  the 
verdict."  On  May  18,  the  court  made  an  order:  **That  the 
plaintiff's  motion  be  denied  and  that  he  take  nothing,  and  that 
the  defendants  have  judgment  for  their  costs  herein  expended." 

On  June  9,  pursuant  to  the  above-mentioned  order,  a  judg- 
ment was  entered,  which  recites:  ** Pursuant  to  the  order  here- 
tofore made  and  entered  on  the  eighteenth  day  of  May,  1920, 
granting  the  defendants'  motion  for  judgment  notwithstanding 
the  verdict  and  for  their  costs,  it  is  therefore  ordered  and  ad- 
judged that  the  plaintiff's  cause  of  action  in  the  above-entitled 
case  be  and  the  same  is  hereby  dismissed  and  that  the  plaintiff 
take  nothing" — and  awarded  costs  to  defendants.  The  plain- 
tiff made  a  motion  for  a  new  trial,  which  was  denied.    From 
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thia  judgment  and  the  order  denying  his  motion  for  new  trial, 
plaintiff  has  appealed. 

It  is  only  necessary  to  consider  plaintiff's  second  assignment 
[1, 2]  of  error,  which  is  that  the  court  erred  in  entering  judg- 
ment dismissing  the  plaintiff's  cause  of  action.  From  a  read- 
ing of  paragraph  2  of  the  amended  complaint,  and  the  de- 
fendants' answer  thereto,  it  will  be  observed  that  at  least 
five  distinct  material  issues  of  fact  were  tendered  thereby, 
which  the  parties  were  entitled  to  have  submitted  to  and 
determined  by  the  jury.     (Sec.  9327,  Rev.  Codes  1921.) 

A  trial  by  jury  contemplates  Ihe  determination  of  all  the 
issues  of  fact  in  a  case  in  the  form  of  a  verdict.  (28  Am. 
&  Eng.  Ency.  of  Law,  640.) 

Only  one  of  the  material  questions  of  fact  raised  by  the 
pleadings  in  the  case,  namely,  whether  the  defendants  employed 
the  plaintiff  to  secure  a  purchaser  for  the  property  described 
in  the  complaint,  and  agreed  to  pay  him  five  per  cent  of  the^ 
selling  price  thereof,  was  submitted  to  the  jury.  Whether  the 
plaintiff  performed  his  part  of  the  alleged  contract  by  adver- 
tising, canvassing,  and  soliciting  for  a  purchaser  who  would 
be  willing  to  buy  the  property;  whether  he  did  in  fact  secure 
prospective  purchasers  and  introduce  them  to  the  defendants; 
and  whether  or  not,  as  a  result  of  any  services  rendered  by 
the  plaintiff  to  or  for  the  defendants,  their  property  was  in 
fact  sold,  as  alleged  in  the  amended  complaint — are  issues 
which  were  not  submitted  to  or  determined  by  the  jury  upon 
the  trial. 

As  the  case  now  stands,  no  verdict  has  been  rendered ;  no  de- 
termination of  the  issues  of  fact  raised  by  the  pleadings  has 
been  made;  and  no  trial  of  the  action,  as  contemplated  by  the 
statute,  was  had.    There  was  only  a  mistrial. 

When  a  jury  is  discharged  without  a  verdict,  the  proceeding 
is  properly  known  as  a  mistrial.  {Fish  v.  Henarie  (C.  C), 
32  Fed.  427.)  Moreover,  under  the  statutes  of  this  state  there 
[3]  is  no  warrant  for  a  judgment  **  notwithstanding  the  ver- 
dict" in  a  law  case. 
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It  is  apparent  from  the  foregoing  statements  that  the  court 
erred  in  entering  judgment  dismissing  the  plaintiff's  complaint. 

Under  the  circumstances  disclosed  by  this  record,  *'it  is 
neither  necessary  nor  proper  to  consider  the  other  assignments 
of  error."     {Murray  v.  Hauser,  21  Mont.  120,  53  Pac.  99.) 

For  the  reasons  above  indicated,  we  recommend  that  the 
judgment  and  order  appealed  from  be  reversed  and  the  cause 
remanded,  with  directions  to  the  district  court  to  grant  a  new 
trial. 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  appealed  from  are  reversed  and  the 
cause  is  remanded,  with  directions  to  the  district  court  to  grant 
a  new  trial. 

Reversed  and  remanded. 


STATE  EX  REL.  CITY  OF  CUT  BANK,  AppellaiNt,  v.  Mc- 
NAMER,  County  Treasurer,  Respondent. 

(No.  4,958.) 
(Submitted  February   3,   1922.    Decided   March    6,    1922.) 

[205  Pac.  951.] 

County  Treasuvers — Collection  of  City  Taxes — Payment  to  City 
Treasurers — Mandamus, 

County   Treasurer — Collection  of  City   Taxes — ^Duty   of  Treasurer   to   Pay 
Them  Over — Time. 

1.  Under  section  3356,  Revised  Codes  of  1907  (sec.  5214,  Rev.  Codes 
1921),  the  county  treasurer  must  collect  taxes  for  a  city  or  town 
which  has  not  by  ordinance  placed  the  duty  of  collection  upon  its 
own  treasurer,  no  provision,  however,  being  made  as  to  when  the 
money  so  collected  must  be  turned  over  to  the  city  or  town  treasurer. 
Held,  that  the  county  treasurer  must  within  a  reasonable  time  after 
collection  compute  the  amount  due  the  city  or  town  and  pay  it  over 
to  the  proper  custodian,  and  that  the  lapse  of  one  month  after  col- 
lection of  the  bulk  of  the  city  or  town  taxes  is  not  a  reasonable 
time  within  which  to  perform  that  duty. 

Same — Prorating  City .  Funds  Among  County  Depositaries  Illegal. 

2.  The  county  treasurer  who  collects  taxes  for  a  city  and  which  con- 
stitute  city  and   not   county   funds,   is   without   authority   to   prorate 
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such  funds  among  banks  designated  by  the  board  of  county  commis- 
sioners as  depositaries  for  county  moneys. 

Same — Mandamus — ^Payment  of  City  Funds  to  City  Treasurer — ^What  De- 
fense not  Available. 

3.  In  contemplation  of  law,  taxes  collected  by  a  county  treasurer 
for  a  city  and  not  paid  over  to  the  city  treasurer  within  a  reason- 
able time  after  collection,  but  by  him  arbitrarily  and  without  sanc- 
tion of  law  placed  in  a  bank  designated  as  a  county  depositary 
which  subsequently  closed  its  doors*  were  still  in  the  county  treasury 
when  suit  in  mandamus  was  brought  to  compel  payment  to  the  city, 
and  therefore  the  defense  that,  the  funds  being  in  the  defunct  bank, 
he  was  unable  to  pay  them  over  was  not  available  to  him. 

Same  —  Payment   of   City  Funds  to  City   Treasurer  —  Mandamus   Piroper 
Bemedy. 

4.  Mandamus  is_  the  proper  remedy  to  compel  a  county  treasurer  to 
pay  over  to  a  city  funds  collected  by  him  for  it  and  of  which  the 
city  treasurer  is  the  proper  custodian,  and  the  fact  that  the  county 
treasurer  may  be  sued  upon  his  of^cial  bond  is  not  any  bar  to 
such  relief. 

Appeal  from  District  Court,  Glacier  County;  John  J,  Greene, 
Judge. 

Mandamus  by  the  State,  on  the  relation  of  the  City  of  Cut 
Bank,  against  Bruce  R.  McNamer,  Treasurer  of  Qlacier  County. 
Peremptory  writ  denied,  and  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

Messrs.  Pray  dk  Callaway,  for  Appellant,  subriiitted  a  brief; 
Mr,  Lew  L.  Callaway  argued  the  cause  orally. 

Mr.  Wellington  D.  Rankin,  Attorney  General,  Mr.  L.  A. 
Foot,  Assistant  Attorney  General,  and  Mr.  WUey  J.  Shannon, 
County  Attorney  of  Glacier  County,  submitted  a  brief;  Mr. 
Foot  argued  the  cause  orally. 

The  relator  cannot,  by  a  proceeding  in  mandamus,  recover 
the  balance  of  the  taxes  due  it  out  of  the  aliquot  part  of  the 
other  political  subdivisions  of  the  state,  none  of  which  have 
been  made  parties  to  this  proceeding.  This  money  is  not  his 
individual  money  to  be  used  by  him  as  he  desires,  but  trust 
funds  in  his  hands,  title  to  which  rests  in  others  who  have 
not  been  brought  into  this  proceeding.  Under  such  circum- 
stances it  is  contended  by  the  respondent  that  a  writ  will  not 
issue  where  it  will  injuriously  aflfect  the  rights  of  other  cestui 
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que  iry^tent  who  are  not  parties  to  the  action.  (Staie  v. 
Stewart,  50  Mont.  405,  147  Pac.  276 ;  Wright  v.  Conmissuyners 
of  OaUatin  County,  6  Mont.  29,  9  Pac.  543 ;  Stethem  v.  Skinner, 
11  Idaho,  374,  82  Pac.  451 ;  State  v.  State  Board,  7  Wyo.  478, 
53  Pac.  292:  Farmers'  etc.  Reservoir  Co.  v.  People,  8  Colo. 
App.  246,  45  Pac.  543;  Farmers'  Independent  Ditch  Co.  v. 
Maxwell,  4  Colo.  App.  477,  36  Pac.  556.)  Moreover,  the  writ 
will  not  lie  to  compel  the  respondent  to  do  an  act  which  he 
cannot  lawfully  do,  namely,  dissipate  the  aliquot  part  of 
a  fund  yet  in  his  hands  and  belonging  to  other  political  sub- 
divisions of  the  state.     (26  Cyc.  150.) 

A  peremptory  writ  will  not  issue  to  compel  the  payment  of  a 
claim  from  a  fund  properly  applicable  to  the  indebtedness 
where  the  fund  is  no  longer  in  the  hands  of  respondent,  even 
in  cases  where  the  fund  has  been  wrongfully  dissipated  or 
diverted.  {Bates  v.  Porter,  74  Cal.  224,  15  Pac.  732;  Duval 
County  Commrs.  v.  Jacksonville,  36  Fla.  196,  29  L.  R.  A.  416, 
18  South.  339;  State  ex  rel.  Wiles  v.  Spinnel,  166  Ind.  282, 
286,  76  N.  E.  971.) 

MR.  COMMISSIONER  HORSKY  prepared  the  opinion  for 
the  court. 

This  proceeding  was  commenced  in  the  district  court  of 
Glacier  county  by  the  plaintiff  to  procure  a  writ  of  mandate 
to  compel  the  defendant  to  pay  over  to  the  plaintiff  forthwith 
the  sum  of  $9,599.85,  city  taxes  collected  by  him  for  the  city 
of  Cut  Bank  in  said  county,  in  his  capacity  as  county  treas- 
urer. 

The  city  of  Cut  Bank  has  never  provided  by  ordinance  for 
the  collection  of  taxes  levied  by  such  city  by  its  city  treasurer, 
and  it  therefore  became  the  duty  of  the  county  treasurer  of 
Glacier  county  to  collect  them.  During  the  year  1920  the  de- 
fendant, Bruce  R.  McNamer,  as  treasurer  of  Glacier  county, 
collected  for  and  on  behalf  of  the  city  of  Cut  Bank,  a  city  of 
the  third  class,  the  sum  of  $24,405.20,  being  the  taxes  levied 
and  assessed  by  the  city  for  the  years  1919  and  1920.    Of  this 
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amount  the  defendant  accounted  to  the  city  for  the  sum  of 
$14,805.35,  leaving  a  balance  of  $9,599.85  still  in  the  county 
treasury  belonging  to  the  city.  These  taxes  were  collected  by 
the  defendant,  or  at  least  a  major  portion  thereof,  at  the  time 
that  the  state  and  county  taxes  were  collected,  and  were  de- 
posited, together  with  other  moneys  received  as  taxes,  in  the 
name  of  Bruce  E.  McNamer  as  county  treasurer,  in  certain  de- 
positories designated  by  the  board  of  county  commissioners. 
There  had  been  qualified  under  the  County  Depository  Act  four 
banks,  and  the  county  treasurer  deposited  all  moneys  collected 
by  him  in  these  banks. 

On  December  23,  1920,  and  before  defendant  had  accounted 
to  said  city  for  the  balance  belonging  to  it,  to-wit,  $9,599.85, 
the  First  National  Bank  of  Cut  Bank,  one  of  the  depositories 
that  had  qualified  under  the  law  to  receive  deposits  from  the 
county  treasurer,  suspended  operations  and  became  insolvent, 
and  on  or  about  the  first  day  of  February,  1921,  said  bank 
passed  into  the  hands  of  a  receiver  appointed  by  the  comp- 
troller of  the  currency.  The  defendant,  on  December  31,  1920, 
had  on  deposit  in  said  bank  as  county  treasurer  the  sum  of 
$78,332.78  representing  forty-seven  per  cent  of  all  moneys  in 
his  possession  on  that  date  and  belonging  to  the  various  county, 
state  and  agency  funds  which  he,  as  county  treasurer,  is  re- 
quired to  handle.  Defendant  testified  that  he  did  nothing 
toward  keeping  these  funds  separate  in  the  bank  or  banks,  and 
the  moneys  belonging  to  the  city  of  Cut  Bank  were  deposited 
in  said  banks  as  he  received  them,  and  intermingled  with 
moneys  belonging  to  the  county.  The  moneys  in  the  defunct 
bank  being  unavailable,  defendant  charged  off  as  a  loss  forty- 
seven  per  cent  of  the  total  amount  of  each  fund,  as  shown 
by  his  books  to  have  been  in  his  possession  as  county  treasurer 
on  December  31,  1920.  By  this  method  he  determined  that 
there  was  approximately  $9,599.85  in  the  First  National  Bank 
on  said  last-mentioned  date  belonging  to  the  city  of  Cut  Bank. 
These  various  amounts  so  charged  off  as  a  loss  have  been 
carried  upon  his  books  as  an  ** escrow  fund."    There  was  a 
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deposit  in  the  other  banks  in  amount  sufficient  to  pay  the  city  of 
Cut  Bank  the  balance  due  it,  without  interfering  with  money 
realized  from  a  certain  road  bond  issue  testified  to  by  the  de- 
fendant. 

On  the  seventeenth  day  of  March,  demand  having  previously 
been  made  upon  the  defendant  that  he  pay  to  the  city  of  Cut 
Bank  the  balance  due  it,  the  city  instituted  the  present  pro- 
ceeding to  compel  him  to  deliver  and  pay  over  to  the  proper 
officials  of  the  city  the  balance  still  due  on  account  of  taxes  so 
collected.  On  April  21,  1921,  being  the  return  day  of  the  writ, 
the  defendant  filed  a  return  and  answer  thereto,  in  which  he 
set  forth  the  depositing  of  said  moneys  with  the  First  National 
Bank  of  Cut  Bank,  the  insolvency  of  said  bank,  and  alleged 
that  by  reason  thereof  there  were  no  funds  in  his  hands  avail- 
able for  the  payment  of  the  amount  as  directed  by  the  writ 
of  mandate.  To  this  return  the  plaintiff  interposed  a  demurrer 
which  was  by  the  court  overruled.  The  plaintiff  served  and 
filed  its  reply  to  said  return  and  answer,  and  alleged,  among 
other  things,  that  the  moneys  due  the  city  of  Cut  Bank  had 
been  intermingled  with  the  moneys  of  Glacier  county,  and  that 
the  same  can  be  drawn  out  by  said  county  treasurer  and  paid 
to  the  city  of  Cut  Bank. 

Upon  the  issues  thus  framed,  a  hearing  was  had  before  the 
lower  court;  and  thereafter  the  court  rendered  and  caused  to 
be  entered  its  judgment  and  order  therein,  in  which  it  found 
that  the  cause  shown  by  the  defendant  was  and  is  good  and 
sufficient,  and  that  the  plaintiff  is  not  entitled  to  a  peremptory 
writ  of  mandate,  and  decreed  that  such  writ  be  refused,  and 
the  action  dismissed.  This  appeal  is  taken  from  the  judgment 
of  the  lower  court. 

It  is  earnestly  insisted  that  the  court  erred  in  denying 
plaintiff's  petition  for  a  peremptory  writ  of  mandate,  and  ren- 
dering and  entering  judgment  for  the  defendant. 

The  city  of  Cut  Bank  not  having  made  provision  by  ordi- 
[1,2]  nance  for  the  collection  of  its  city  taxes  by  its  own 
treasurer,  it  became  under  the  law  (sec.  3356,  Eev.  Codes  1907) 
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the  duty  of  the  county  treasurer  to  collect  the  taxes  levied  by 
said  city,  and,  having  collected  such  taxes,  it  was  also  his  duty 
to  turn  them  over  to  the  city  treasurer  of  the  city  of  Cut 
Bank.  In  the  case  of  Town  of  WJiite  Sulpher  Springs  v. 
Pierce,  21  Mont.  130,  53  Pac.  103,  this  court,  in  speaking  of  a 
statute  then  in  force  requiring  the  county  treasurer  to  collect 
city  taxes,  said:  **The  county  treasurer  collects  the  taxes  in 
all  towns  and  cities  except  cities  of  the  first  class,  unless  such 
towns  or  cities  not  of  the  first  class  otherwise  provide  by  ordi- 
nance. (Section  4870,  Political  Code.)  The  plaintiff  town  had 
not  otherwise  provided  by  ordinance  for  the  collection  of  its 
taxes.  The  defendant,  as  county  treasurer,  collected  the  taxes 
levied  as  shown  above.  Having  collected  them,  section  4864 
of  the  Political  Cod6  requires  that  he  pay  them  over  to  the 
town  or  its  treasurer.  This  he  refused  to  do.  We  are  shown 
no  sufficient  reason  why  he  should  refuse  to  comply  with  a 
plain  requirement  of  the  law.-  The  taxes  were  levied  by  the 
town,  and  collected  by  the  appellant  as  town  taxes." 

Defendant  does  not  take  issue  with  the  statement  that  it  was 
his  duty  as  county  treasurer  to  collect  the  city  taxes,  but  as- 
serts that  the  claim  that  it  was  his  duty  to  turn  them  over  to 
the  city  treasurer  must  be  accepted  with  some  qualifications. 
He  urges  that  under  section  3003  of  the  Revised  Codes  of  1907, 
as  amended  by  Chapter  88  of  the  Session  Laws  of  1913,  it 
became  his  duty  as  county  treasurer  to  deposit  "all  public 
moneys  in  his  possession  and  under  his  control"  in  certain  de- 
positories designated  by  the  board  of  county  commissioners, 
which  he  did,  and  that,  having  done  so,  he  is  not  liable  for  the 
loss  of  such  moneys  not  due  to  his  neglect,  fraud  or  dishonorable 
conduct,  and  further  that  the  taxes  were  received  by  him  as  a 
mixed  fund  in  which  state,  county,  city  and  school  districts 
have  an  interest,  but  to  no  part  of  which  either  the  state, 
county,  city  or  school  district  can  claim  title  until  he  as  treas- 
urer, in  the  discharge  of  his  duty,  has  had  time  within  which 
to  segregate  and  appropriate  from  this  general  fund  the  par- 
ticular portion  to  which  each  political  subdivision  is  entitled. 
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Section  3003  as  amended  by  Chapter  88  of  the  Session  Laws 
of  1913,  reads  in  part  as  follows:  **It  shall  be  the  duty  of  the 
county  treasurer  to  deposit  all  public  moneys  in  his  possession 
and  under  his  control,  excepting  such  as  may  be  required  for 
current  business,  in  any  solvent  bank  or  banks  located  in 
his  county  subject  to  national  supervision  or  state  examination, 
as  the  board  of  county  commissioners  shall  designate  and  no 
other,  and  the  sums  so  deposited  shall  bear  interest  at  the  rate 
of  two  and  one-half  (2^^)  per  centum  per  annum  payable 
quarterly-annually.  The  treasurer  shall  take  from  such  banks 
such  security  in  public  bonds  or  other  securities,  or  indemnity 
bonds,  as  the  board  of  county  commissioners  of  such  county 
may  prescribe,  approve  and  deem  fully  sufficient  and  necessary 
to  insure  the  safety  and  prompt  payment  of  all  such  deposits 
on  demand.     •    •    •     " 

Now,  conceding  that  it  is  the  duty  of  the  county  treasurer 
under  the  statute  just  quoted  to  deposit  all  moneys  collected 
by  him  for  the  city,  it  goes  without  saying  that  he  has  not 
then  discharged  his  full  duty  toward  the  city.  There  remains 
the  further  duty  to  account  to  the  city  for  the  moneys  so  col- 
lected. It  is  further  perfectly  apparent  from  a  reading  of 
statutes  that  the  city  treasurer,  and  not  the  county  treasurer, 
IS  the  proper  custodian  of  the  city's  moneys.  (Chap.  88, 
Laws  1913.)  Section  3257,  as  amended  by  Chapter  88  of  the 
Session  Laws  of  1913,  imposes  upon  the  city  treasurer  sub- 
stantially the  same  duties  with  reference  to  the  handling  of 
public  moneys  coming  into  his  hands  as  is  imposed  upon  the 
county  treasurer.  He  is  obliged  "to  receive  all  moneys  that 
come  to  the  city  or  town,  either  from  taxation  or  otherwise" 
and  '^to  deposit  all  public  moneys  in  his  possession  and  under 
his  control"  in  substantially  the  same  manner  as  is  required 
of  county  treasurers,  and  the  sums  so  deposited  shall  bear 
interest  at  the  rate  of  two  and  one-half  per  cent  per  annum, 
payable  ** quarterly-annually."     (Chap.  88,  Laws  1913.) 

Not  being  the  custodian  of  the  city's  funds,  but  simply 
acting  as  a  collector  of  city  taxes,  it  is  plain  that,  as  soon  as 
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he  collects  such  taxes  it  at  once  becomes  incumbent  upon  the 
county  treasurer  to  turn  them  over  to  the  proper  custodian, 
namely,  the  city  treasurer.  True,  the  county  treasurer  must, 
as  he  collects  taxes,  credit  the  various  funds  of  which  he  is 
the  custodian  with  the  amount  to  which  each  is  entitled,  but  as 
to  moneys  belonging  to  the  city,  this  duty  does  not  devolve 
upon  him,  but  upon  the  city  treasurer.  (Chap.  88,  Laws  1913.) 
As  to  moneys  collected  by  the  county  treasurer  for  the  city, 
it  is  a  mere  matter  of  computation  to  determine  the  amount 
collected,  and,  when  this  has  been  ascertained,  it  becomes  his 
duty  immediately  to  pay  the  same  over  to  the  city  treasurer. 
No  reason  has  been  assigned,  nor  do  we  believe  there  is  any, 
why  the  county  treasurer  should  retain  possession  t)f  such 
moneys  longer  than  is  necessary  in  the  ordinary  course  of  busi- 
ness to  determine  the  amount  collected.  If  he  deposits  the 
city's  money  in  the  designated  depository  or  depositories,  and 
before  he  has  had  time  to  ascertain  the  amount  that  he 
has  collected  for  the  city  a  loss  occurs,  such  as  in  this  case, 
he  would  no  doubt  be  protected,  but,  after  the  necessary  time 
for  making  such  computation  elapses,  to  say  that  he  would  be 
relieved  of  the  duty  of  paying  over  to  the  city  such  moneys 
so  collected  would  in  a  sense  be  allowing  him  to  take  advantage 
of  his  own  wrongful  conduct.  He  makes  the  deposit  of  the 
city's  money  for  one  purpose  and  one  purpose  alone,  namely, 
for  safekeeping  until  he  can  ascertain  the  amount  he  has  col- 
lected, and,  when  this  is  done,  he  must  immediately  account 
therefor  to  the  city. 

While  the  statute  (sec.  3356,  Rev.  Codes  1907)  makes  pro- 
vision for  the  collection  of  city  taxes  hy  the  county  treasurer, 
where  the  city  has  not  provided  by  ordinance  for  the  collec- 
tion of  the  same  by  its  city  treasurer,  there  is  no  specific  pro- 
vision as  to  when  the  money  so  collected  shall  be  turned  over 
to  the  city  or  its  city  treasurer.  It  is  unfortunate  that  this 
matter  should  have  been  overlooked  by  the  legislature,  but  a 
careful  reading  of  all  of  the  provisions  of  the  statutes  dealing 
with  the  subject  under  consideration,  leads  us  irresistibly  to 
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the  conclusion  that  it  was  the  intention  of  the  legislature  to 
require  the  county  treasurer  to  account  for  city  taxes  collected 
by  him  as  heretofore  indicated. 

In  the  case  at  bar  it  is  undisputed  that  on  December  31, 
1920,  when  the  First  National  Bank  of  Cut  Bank  closed  its 
doors,  being  one  month  after  the  great  mass  of  the  city  taxes 
had  been  collected,  the  defendant  had  neglected  to  pay  over  to 
the  city  treasurer  the  moneys  which  he  had  collected  for  the 
<5ity.  Under  such  circumstances  we  unhesitatingly  declare  that 
an  unreasonable  time  had  elapsed  for  the  performance  of  a 
plain  duty,  namely,  the  computation  of  the  amount  of  city 
^axes  collected  and  accounting  therefor  to  the  city,  and  that,  in 
jjontemplation  of  law,  this  money  was  at  the  time  of  the  de- 
mand by  the  plaintiff  therefor,  and  the  issuance  of  the  altema- 
*jve  writ,  in  the  county  treasury,  and  should  have  been  turned 
over  to  the  city  treasurer  of  the  city  of  Cut  Bank. 

It  will  be  noted  in  this  connection  that  Chapter  88,  siipra, 
not  only  provides  that  the  city  treasurer  must  receive  aU 
moneys  that  come  to  the  city  from  taxation,  and  deposit  the 
same  in  certain  designated  depositories,  but  also  provides  that 
the  city  shall  receive  interest  on  all  sums  so  deposited  by  such 
treasurer  in  banks  which  have  qualified  under  the  Act  to  receive 
such  deposits.  From  this  it  is  apparent  that  the  legislature 
intended  that  the  city,  and  not  the  county,  should  receive  all 
interest  on  the  city's  moneys.  To  say  that  the  county  treas- 
urer, after  having  collected  the  city  taxes  and  deposited  the 
same  in  designated  depositories,  could  be  considered  to  have 
performed  his  full  duty,  and  not  obliged  to  account  therefor 
until  demand  made  upon  him  by  the  proper  city  officials,  would 
in  our  opinion  be  running  counter  to,  and  would  in  a  measure 
defeat  the  purpose  of,  the  above  provisions  of  our  statutes.  In 
other  words,  under  this  Act  it  is  evident  that  the  legislature 
intended  that  both  the  county  and  city  should  profit  by  the 
deposits  made  in  the  designated  depositories,  and  to  say  that 
the  county  should  be  permitted  to  retain  and  reap  a  profit 
from  the  money  in  the  county  treasury  belonging  to  the  city 
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would  manifestly  be  inconsistent  with  this  legislative  purpose 
and  intent.  The  provision  of  Chapter  88,  supra,  with  reference 
to  cities  is  likewise  persuasive  of  the  legislative  intent  to  re- 
quire the  county  treasurer  to  account  immediately,  upon  the 
amount  being  ascertained,  for  all  moneys  collected  by  him  for 
the  city.  To  accept  any  other  construction  of  the  law  would 
in  our  opinion  establish  a  dangerous  precedent.  Cities  might 
be  seriously  embarrassed  in  getting  possession  of  funds  to  which 
they  are  justly  entitled  and  might  in  certain  instances  be  the 
victims  of  designing  public  officials.  That  the  law  never  con- 
templated nor  expected  any  such  results  is  perfectly  apparent 
to  us. 

But,  says  the  defendant,  the  county  treasurer  has  no  avail- 
able funds  out  of  which  to  pay  the  amount  due  the  city  of 
Cut  Bank.  This  argument  is  likewise  based  on  a  false  premise. 
He  argues  thus :  That  of  all  moneys  collected  by  him  on  Decem- 
ber 31,  1920,  forty-seven  per  cent  thereof  was  on  deposit  in 
the  defunct  First  National  Bank  of  Cut  Bank.  He  testified 
that  two  courses  were  open  to  him:  One  was  to  pay  out  the 
money  he  had  on  deposit  in  other  banks,  as  fast  as  it  was 
called  for,  and  keep  on  paying  until  there  was  no  money  left, 
disregarding  the  fact  that  about  forty-seven  per  cent  of  the 
money  was  unavailable,  that  is,  tied  up  in  the  First  National 
Bank;  and,  second,  to  consider  that  forty-seven  per  cent  of  the 
city's  money,  as  well  as  forty-seven  per  cent  of  the  money  be- 
longing to  the  various  other  funds,  was  on  deposit  in  the  de- 
funct First  National  Bank.  He  chose  the  latter  course.  He 
deducted  from  each  fund  of  which  he  was  custodian,  as  well 
as  from  the  amount  collected  for  the  city,  this  forty-seven  per 
cent  representing  the  amount  on  deposit  in  said  defunct  bank. 
He  does  not  call  to  our  attention  any  law  or  rule  which  would 
authorize  him  so  to  do.  It  is  perfectly  apparent  that  he  arbi- 
trarily selected  this  method  and  distributed  all  moneys  avail- 
able pro  rata  to  the  various  funds,  and  assumed  that  forty- 
seven  per  cent  of  all  moneys  he  had  collected  were  on  deposit 
in  the  First  National  Bank.    To  our  minds  he  had  a  perfect 
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right  to  make  such  distribution  as  to  funds  of  which  he  was 
the  custodian,  but  he  had  no  right  whatever  to  arbitrarily  de- 
duct forty-seven  per  cent  from  the  amount  collected  for  the 
city  on  the  wholly  unfounded  assumption  that  it  was  on  deposit 
in  this  defunct  bank.  His  arbitrary  action  in  throwing  a 
pro  rata  share  of  the  loss  of  the  moneys  deposited  in  the  First 
National  Bank  of  Cut  Bank  upon  the  city  is  predicated  solely 
upon  the  mistaken  premise  that  he  was  the  proper  custodian  of 
the  city's  money.  If  the  loss  occasioned  by  the  failure  of  this 
bank  be  prorated  properly,  and  not  improperly,  as  has  been 
done  in  the  instant  case,  then  there  will  be  no  lack  of  available 
funds  to  pay  the  city.  There  was  further  no  provision  in  the 
law  nor  was  the  county  treasurer  authorized  to  prorate  the 
money  which  he  had  collected  for  the  city  among  the  four 
banks  in  that  county.  This  duty  as  to  the  city's  money  de- 
volved upon  the  city  treasurer.     (Chap.  88,  Laws  1913.) 

The  above  also  disposes  of  the  point  made  by  defendant  that 
[3]  mandamus  will  not  lie  in  the  case  at  bar  for  the  reason 
that  the  county  treasurer,  if  required  to  pay  the  sum  due  the 
city,  would  have  to  take  the  money  that  was  already  appropri- 
ated to  other  funds. 

While  we  are  fully  aware  of  the  rule  that  mandamus  will 
not  lie  to  compel  the  doing  of  something  unauthorized  by  law 
or  impossible  of  performance,  yet  in  the  instant  case  such  a 
rule  is  inapplicable.  In  contemplation  of  law  the  city's  money 
is  still  in  the  county  treasury,  and  the  fact  that  the  money 
has  been  diverted  by  the  arbitrary  act  of  the  county  treasurer 
into  some  other  fund  or  funds  does  not  excuse  the  treasurer 
from  the  duty  of  paying  the  same  over  to  the  city. 

In  People  ex  rel,  Martin  v.  Brown,  55  N.  Y.  180,  mandamus 
was  held  to  be  the  proper  remedy  to  compel  a  tax  collector 
to  pay  taxes  collected  to  make  payments  on  bonds  issued  in 
aid  of  a  railroad  to  the  railroad  commissioners  of  the  town, 
although  the  collector  had  already  paid  the  funds  to  the  wrong 
oflBcer.  In  that  case  the  court  said:  **The  payment  to  the 
supervisor  of   the  town  was  unauthorized  j   and  it   is  not   a 
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ground  for  refusing  to  issue  the  writ  that  the  defendant  has, 
by  his  voluntary  and  wrongful  act,  subjected  himself  to  loss, 
or  that  the  performance  of  the  duty  enjoined  upon  him  may,  in 
consequence  thereof,  be  diflBcult  or  inconvenient.*' 

Again,  in  People  v.  Comptroller,  77  N.  T.  45,  it  was  said: 
*'It  is  a  general  rule  that  the  writ  of  mandamus  will  not  be 
awarded  when  it  appears  that  there  are  no  funds  out  of 
which  the  warrant  can  be  paid  if  drawn.  (High  on  Remedies, 
sec.  352.)  But  when  money  has  been  appropriated  for  a 
specific  purpose  it  is  not  in  all  cases  a  sufficient  answer  to  an 
application  for  a  m^a/ndamus  to  compel  its  payment  for  that 
purpose  to  set  up  that  the  money  has  been  wrongfully  applied 
to  other  purposes.  It  may  be  regarded  in  contemplation  of  law, 
as  still  in  the  treasury.  (People  v.  Stout,  23  Barb.  338 ;  Hohl 
V.  Town  of  Westford,  33  Wis.  324;  Campbell  v.  Polk,  3  Iowa, 
467 ;  Lansing  v.  Van  Qorder,  24  Mich.  456 ;  Bisley  v.  Smith,  64 
N.  Y.  570.)'' 

The  same  principle  was  announced  by  the  court  in  the  case 
of  People  ex  rel,  Rolhr  v.  Owens,  110  App.  Div.  30,  96  N.  Y. 
Supp.  1034:  **  'The  money  which  was  raised  for  the  purpose 
of  paying  said  draft  was  diverted  from  its  proper  purpose 
to  the  payment  of  other  drafts.'  And  no  part  of  the  money 
came  into  the  official  hands  of  the  present  treasurer.  His  con- 
tention is  that  under  such  circumstances  this  proceeding  [man- 
damus] will  not  lie.  As  the  money  was  raised  and  appropri- 
ated for  a  specific  purpose,  I  think  that  the  eye  of  the  law 
still  regards  it  as  in  the  treasury,  and  applicable  to  the  dis- 
charge of  the  draft,  and  that  this  case  must  be  decided  upon 
the  authority  of  People  ex  rel.  Dannat  v.  Comptroller,  77 
N.  Y.  45." 

That  mandamAis  is  the  appropriate  remedy  in  a  case  of  this 
[4]  kind  seems  well  settled.  '^Mandanms  is  the  appropriate 
remedy  to  compel  a  county  treasurer  to  pay  over  to  a  town 
treasurer  funds  belonging  to  the  town,  to  the  custody  of  which 
its  treasurer  is  entitled."  (High's  Rem.,  3d  ed.,  sec.  367; 
2  Spelling  on  Inj.  &  Extr.  Rem.,  2d  ed.,  sec.  1512 ;  Merrill 
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on  Mandamus,  sec.  134;  26  Cyc.  311,  334,  335;  State  v. 
Eoefinger,  31  Wis.  257;  State  v.  Roderick,  23  Neb.  505,  37 
N.  W.  77.)  Nor  is  the  fact  that  a  defendant  is  liable  to  an 
action  upon  his  official  bond  any  bar  to  relief  by  mandamus. 
(High's  Rem.,  3d  ed.,  sec.  367.) 

For  the  foregoing  reasons  we  recommend  that  the  judgment 
be  reversed  and  the  cause  remanded  to  the  district  court,  with 
directions  to  grant  the  peremptory  writ  of  mandamus  as 
prayed. 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  appealed  from  is  reversed  and  the  cause  is  re- 
manded to  the  district  court,  with  directions  to  grant  the 
peremptory  writ  of  mandamus. 

Reversed. 
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Criminal  Law — Intoxicating  Liquors — Trial — Exclusion  of  Wit- 
nesses— Violation  of  Order — Refusal  to  Admit  Testimony — 
When  Prejudicial  Error — Detectives — Evidence — AdmissihiU 
ity — Trial. 

Criminal    Law — Exclusion    of   Witnesses — Violation    of    Rule — ^Refusal    to 
Admit   Testimony — When  Reversible  Error. 

1.  Refusal  to  permit  a  witness  for  defendant  in  a  criminal  prosecu- 
tion to  testify  on  a  matter  material  to  his  defense,  on  the  ground 
that  the  witness  had  violated  an  order  of  court  excluding  witnesses 


1.  Effect  of  disobedience  of  rule  excluding  witness  from  courtroom 
during  trial,  see  note  in  9  Ann.  Cas.  368. 

•Died  May  18,  1922. 

f  Appointed  May  24,  1922,  to  fill  vacancy  caused  by  death  of  The  Hon. 
Prank  B.  Reynolds. 

(503) 
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during  the  taking  of  testimony,  is  reversible  error  where  the  witness 
was  ignorant  of  the  rule  and  neither  defendant  nor  his  counsel  was 
responsible  for  or  knew  of   his  presence   in  the  courtroom. 
Same — Trial — E'xclusion   of   Witnesses — Violation   of    Order — Bemedy— 
Contempt. 

2.  For  a  willful  violation  of  an  order  of  court  excluding  witnesses 
from  the  courtroom  during  the  course  of  a  trial,  the  proper  remedy 
is  punishment  of  the  witness  for  contempt. 

Same — ^Intoxicating   Liquors — Detectives — ^Evidence — Admissibility. 

3.  The  testimony  of  detectives  or  decoys  employed  to  ferret  out  in- 
fractions of  the  prohibition  law  is  competent,  the  weight  and  credi- 
bility to  be  given  to  their  evidence,  however,  being  matters  proper 
for  consideration  of  the  jury. 

Appeals  from  District  Court,  Fergus  County;  Rudolf  Von 
Tobel,  Judge. 

A.  D.  Johnson  was  convicted  of  selling  intoxicating  liquor 
and  appeals  from  the  judgment  and  an  order  denying  him  a 
new  trial.    Reversed  and  remanded. 

Mr.  J.  C.  Huntoon,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

The  cases  seem  to  be  almost  unanimous  on  the  proposition 
that  a  witness  who  has  inadvertently  or  without  the  fault  of 
the  party  calling  him  been  in  the  courtroom  during  a  portion 
of  the  time  when  a  rule  of  exclusion  has  been  invoked  against 
the  witnesses  is  not  disqualified  from  testifying  through  such 
failure  to  observe  the  rule;  that  his  testimony  ought  not  to  be 
rejected,  thereby  depriving  the  party  who  called  him  of  his  tes- 
timony;  but  that  such  violation  ought  only  to  affect  the  witness' 
credibility  in  case  disobedience  of  the  rule  was  involuntarily 
or  without  the  knowledge  of  the  party  calling  him,  or  if  it  were 
done  knowingly,  then  the  witness  would  be  subject  to  punish- 
ment for  contempt  in  disobeying  the  order.  (See  Palmer  v. 
People,  112  111.  App.  527;  Loose  v.  State,  120  Wis.  115,  97 
N.  W.  526 ;  Bell  v.  State,  44  Ala.  393 ;  State  v.  Falk,  46  Kan. 
498,.  26  Pac.  1023 ;  Lassiter  v.  State,  67  Ga.  739 ;  Friedman  v. 
Myers,  14  N.  Y.  Supp.  142 ;  State  v.  David,  25  Ind.  App.  297, 

3.  Competency  of  private  detective  as  witness,  see  note  in  Ann. 
Caa.   1917A,  589. 
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58  N.  E.  83 ;  Cooh  v.  State,  30  Tex.  App.  607,  18  S.  W.  412 ; 
Pile  V.  State,  107  Tenn.  532,  64  S.  W.  477  j  State  v.  McDonald, 
51  Mont.  1,  149  Pac,  279. 

Mr.  Wellington  D.  Ranhin,  Attorney  General,  and  Mr,  L.  A. 
Foot,  Assistant  Attorney  General,  for  Respondent,  submitted  a 
brief;  Mr,  Foot  argued  the  cause  orally. 

MR.  JUSTICE  GALEN  delivered  the 'opinion  of  the  court. 

In  this  case  the  defendant  was  charged  by  information  with 
a  misdemeanor,  it  being  alleged  that  at  Lewistown,  in  Fergus 
county,  he  did,  on  or  about  August  28,  1920,  sell  intoxicating 
liquors  contrary  to  the  law.  The  case  was  tried  to  a  jury  and 
npon  a  verdict  of  guilty,  wherein  the  punishment  was  left  to 
be  fixed  by  the  court,  sentence  was  imposed  upon  the  defendant 
to  pay  a  fine  of  $300  and  to  serve  a  term  of  two  years'  im- 

■ 

prisonment  in  the  Fergus  county  jail.  At  the  beginning  of 
[1]  the  trial,  on  application  of  defendant's  counsel,  the  rule 
excluding  witnesses  during  the  taking  of  testimony  was  or- 
dered. The  appeal  is  from  the  judgment  and  from  an  order 
denying  defendant's  motion  for  a  new  trial. 

Several  errors  are  assigned,  but  one  of  which  requires  con- 
sideration for  the  proper  disposition  of  this  appeal.  It  is  urged 
that  the  court  erred  in  sustaining  objection  to  the  giving  of 
testimony  by  the  witness  Roy  E.  Ayers,  and  in  overruling  the 
defendant's  offer  of  proof  in  connection  therewith.  The  ob- 
jection, ruling  of  the  court,  and  offer  of  proof  are  shown  by  the 
record  as  follows: 

*'Roy  E.  Ayers,  called  as  a  witness  on  behalf  of  defendant, 
and  being  first  duly  sworn,  was  interrogated  as  follows: 

**  Direct  examination  by  Mr.  Huntoon:  Q.  You  may  state  your 


name. 


Mr.  McConochie  (County  Attorney)  :  Just  a  minute;  if  it 
please  the  court,  we  object  to  the  testimony  of  this  witness  for 
the  reason  that  the  rule  was  made  at  the  beginning  of  this  case 
that  all  witnesses,  both  on  the  part  of  the  defense  and  the  prose- 
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cution,  should  be  excluded  from  the  courtroom,  and  this  witness 
has  been  in  the  courtroom  during  the  trial  of  this  ease. 

*'Mr.  Huntoon:  I  will  submit  to  the  court  that  he  has  not 
been  in  the  courtroom. 

"Witness:  Yes,  Mr.  Huntoon,  I  came  in  and  sat  down  there 
a  moment,  but  this  rule  is  news  to  me,  and  the  county  attorney 
saw  me  sitting  there,  and  didn't  call  my  attention  to  it. 

"Mr.  Huntoon:  I  will  say  we  didn't  discover  until  the  very 
last  minute  here  that  this  man  on  the  21st  was  in  Stanford, 
this  gentleman  here  and  two  others.  As  soon  as  I  found  that 
out,  I  got  subpoenas  out. 

"The  court:  The  judge  was  in  here  for  about  ten  minutes, 
I  think. 

"Mr.  Huntoon:  I  don't  think  he  has  been  in  here  since 
subpoena  was  served  on  him. 

"Witness:  Yes;  I  was  in  here,  but  I  didn't  know  anything 
about  the  rule;  I  wouldn't  violate  any  rule. 

"Mr.  McConochie:  We  object  to  the  testimony  of  this  witness 
under  the  rule  of  the  court. 

"The  Court:  I  don't  see  how  I  can  do  otherwise  than  to 
sustain  it.  I  didn't  know  that  Judge  Ayers  was  a  witness,  or 
going  to  be,  or  I  would  have  told  him,  and  he  knew  nothing 
about  the  rule. 

"Mr.  McConochie:  No,  but,  your  honor,  it  was  the  bailiff's 
instructions — 

"Mr.  Huntoon  (Interrupting) :  Why,  if  the  court  please,  as- 
sume that  a  man  doesn't  know  anything  about  a  case,  and 
happens  to  drop  into  this  courtroom ;  I  discover  that  he  is  a 
witness,  and  I  have  a  subpoena  issued  and  served  upon  him. 

"The  Court:  Did  you  know  it  before  he  came  in  here? 

"Mr.  Huntoon:  I  did  not.  I  didn't  know  the  situation  here 
until  these  men  gave  these  dates  here. 

"The  Court:  Mr.  Huntoon,  that  is  after  we  had  resumed  the 
testimony  in  here,  after  I  had  waited  for  you  to  have  a  wit- 
ness come  up  from  town;  it  was  after  we  had  resumed  in 
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here  that  Judge  Ayers  and  Judge  De  Kalb  came  in  and  sat 
down  there  for  probably  ten  minutes. 

*'Mr.  Huntoon:  Well,  I  didn't  know  anything  about  that;  if 
I  had,  I  certainly — because  I  had  subpdenas  out  for  the  judge 
at  that  time. 

** Witness:  I  came  in  the  minute  I  was  subpoenaed. 

**The  Court:  I  don't  see  how  I  can  do  other  than  sustain 
the  objection,  since  it  is  made. 

**Mr.  Huntoon:  Well,  if  the  court  please,  we  have  no  means 
of  proving — 

**Mr.  McConochie  (Interrupting) :  We  object  to  the  remarks 
of  counsel  at  this  time. 

Mr.  Huntoon:  If  you  will  let  me  use  his  check,  Mr.  Mc- 
Conochie, I  will  be  satisfied. 

Mr.  McConochie  (Interrupting) :  We  object  to  the  remarks 
of  counsel. 

Mr.  Huntoon  (Continuing) :  To  fix  these  dates. 

**Mr.  McConochie:  And  ask  they  be  stricken  from  the  record. 

'*The  Court:  Sustained.     Strike  them  out. 

**Mr.  Huntoon:  I  would  like  to  make  an  oflfer  of  proof  by 
this  witness. 

''The  Court:  You  may. 

*'Mr.  Huntoon  (out  of  hearing  of  the  jury) :  The  defendant 
ofl!ers  to  prove  by  the  witness  Roy  K  Ayers,  whose  testimony 
has  been  objected  to  and  objection  sustained  by  the  court,  that 
on  the  fourteenth  day  of  August,  1920,  at  the  town  of  Stan- 
ford, he  met  the  defendant,  and  knows  of  his  being  present  a 
greater  portion  of  that  afternoon,  and  I  think  part  of  the 
evening;  and  on  the  twenty-first  day  of  August,  1920,  he  has 
personal  know^ledge  of  the  defendant  being  present  with  Perry 
Irish  in  the  town  of  Stanford;  and  that  he  was  there  and 
talked  with  him  and  saw  him  at  that  time,  and  that  both  of 
these  dates  are  susceptible  of  proof  by  checks  that  the  witness 
Ayers  had  cashed  on  those  dates  in  the  town  of  Stanford,  one 
on  the  14th  of  August,  and  one  on  the  twenty-first  day  of  Au- 
gust, 1920. 
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*'Mr.  McConochie:  To  which  the  state  objects  for  the  reason 
that  under  the  prior  ruling  of  the  court  all  witnesses  were  to 
be  excluded,  both  for  the  defense  and  the  state,  and  that  this 
witness  was  present  in  the  courtroom  during  the  trial  of  the 
action,  and  after  he  knew  he  had  been  subpoenaed  to  appear 
as  a  witness  in  the  case. 

"Mr.  Huntoon:  I  would  like  to  add  to  that  offer  of  proof. 

**The  Court:  You  might  put  in  there  'but  without  any 
knowledge  by  Judge  Ayers  of  the  rule.' 

**Mr.  Huntoon:  I  should  like  to  add  to  that  oflfer  of  proof 
by  this  witness  Ayers  that  I  expect  to  prove  these  dates,  the 
14th  and  21st  by  these  checks,  which  I  have  no  means  of 
proving  by  the  recollection  of  the  other  witness  called  in  that 
respect.  (Objection  sustained,  ex;ception  noted,  witness^  ex- 
cused.)" 

In  support  of  the  charge,  the  state  introduced  two  witnesses, 
George  Bender  and  M,  J.  Ryan,  both  of  whom  were  paid  detec- 
tives, or  decoys,  in  the  employ  of  the  county  attorney.  The 
first  of  these  witnesses,  Bender,  testified  .that  on* August  28, 
1920,  between  the  hours  of  9  and  10  o'clock  P.  M.,  he  entered 
the  Silver  Dollar,  conducted  by  the  defendant,  and  asked  the 
bartender,  Mr.  Refer,  for  a  ''shot."  He  testified:  "Well,  I 
went  in  there  and  called  for  a  shot.  What  I  called  for  in 
there  to  Mr.  Refer,  whatever  is  his  name,  and  he  gave  me  a 
drink  of  whisky  over  the  bar.  I  paid  fifty  cents.  I  asked 
him  if  I  could  get  a  pint;  he  said,  'Yes.'  •  •  •  Mr.  Refer 
went  to  work  and  selled  a  pint  of  whisky  over  the  bar,  behind 
the  bar,  and  I  was  standing  alongside  the  bar,  and  I  handed 
a  $5  bill  and  some  silver,  $6.  •  •  •  I  gave  him  a  $5 
bill  and  a  silver  dollar,  so  I  took  the  bottle  and  put  it  in  my 
pocket.  He  gave  me  another  drink  for  his  treat.  •  •  • 
Mr.  Johnson  was  sitting  in  the  back  end,  and  some  men  around 
the  table  two  or  three — ^I  wouldn't  say  how  many — and  fur- 
thermore, I  couldn't  tell  if  Mr.  Johnson  noticed  it  or  not." 

He  further  testified  that  on  Saturday,  August  21,  1920,  be- 
tween 8  and  9  o'clock  in  the  evening,  he  bought  a  drink  in  the 


62  Mont.]         State  v.  Johnson.  509 

[62  lifont.  503.] 

Silver  Dollar,  and  as  to  the  person  who  sold  it  to  him,  he 
testified:  **Q.  And  whom  did  you  buy  that  fromt  A.  I  believe 
from  my  knowledge  I  bought  that  from  Mr.  Johnson.  Q. 
The  defendant  in  this  case?  A.  Yes,  sir.  Q.  Well,  you  know, 
don't  you?  A.  I  believe  I  do."  The  bottle,  containing  what 
remained  of  the  whisky  purchased  by  the  witness  from  the 
bai*tender  Refer  on  August  28,  1920,  was  introduced  in  evidence 
against  the  defendant. 

The  witness  Ryan  testified  to  having  bought  two  drinks  from 
the  defendant,  Johnson,  in  the  Silver  Dollar  on  Saturday,  Au- 
gust 21,  1920,  at  5  o'clock  in  the  evening,  and  that  the  defend- 
ant,  Johnson,  drank  one  of  the  drinks  so  purchased;  that  again 
on  Sunday  morning,  the  twenty-second  day  of  August,  1920, 
at  about  8:S0,  he  made  purchase  of  two  drinks  from  the  bar- 
tender Refer,  the  defendant  Johnson  being  present,  and  that 
Johnson  drank  one  of  such  drinks ;  and  that  again  on  Sunday 
evening  between  7  and  9  o'clock,  he  bought  eight  drinks  from 
the  defendant,  Johnson,  four  at  a  time;  and  that  again  on  Au- 
gust 23,  at  about  5  o'clock  in  the  afternoon,  he  purchased  four 
drinks  from  the  defendant  Johnson,  two  other  men,  strangers 
to  the  witness,  and  Johnson  joining  in  the  ti-eat;  his  testimony 
in  this  respect  being  as  follows:  "Q.  On  the  23d,  did  you 
make  any  purchases  from  Red  Johnson?  A.  I  did.  Q.  About 
what  time  of  the  day  was  that?  A.  About  5  o'clock  in  the 
afternoon.  Q.  And  what  did  you  purchase  at  that  time?  A. 
Whisky.  Q.  And  did  you  pay  for  it?  A.  Yes,  sir.  Q.  To 
whom  did  you  make  the  payment?  A.  Red  Johnson.  Q.  Do 
you  remember  how  many  drinks  were  purchased  at  that  time? 
A.  Four  drinks.  Q.  Did  you  drink  them  all  yourself,  or  was 
someone  else  present  ?  A.  Two  other  men  there,  and  Red  John- 
son and  myself.  Q.  This  was  the  twenty-third  day  of  what 
month?  A.  August.  Q.  In  what  year?  A.  1920."  Upon  this 
testimony  the  state  elected  as  the  date  of  the  offense  charged 
August  23,  1920. 

The  defendant,  having  been  called  to  the  stand  as  a  witness 
in  his  own  behalf,  denied  all  knowledge  of  the  whisky  sales 
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alleged  to  have  been  made  in  his  place  of  business,  and  said 
that  as  near  as  he  could  fix  the  date  he  was  at  Stanford,  thirty- 
five  miles  from  Lewistown,  on  August  21,  1920,  in  company 
with  Deputy  Sheriff  Perry  Irish,  and  that  they  returned  home 
that  evening  after  supper  by  way  of  Denton,  the  distance  from 
Stanford  to  Denton  being  approximately  twenty-five  miles,  and 
that  they  did  not  reach  Lewistown  until  about  2  o'clock  A.  M., 
the  morning  of  the  22d  of  August. 

Irish,  called  as  a  witness  for  defendant,  corroborated  the 
defendant's  testimony  regarding  their  having  been  in  Stanford, 
and  having  there  met  Judge  Roy  B.  Ayers,  but  was  unable  to 
fix  the  date  positively.  Thereupon  Judge  Ayers  was  sub- 
poenaed and  called  as  a  witness  in  order  to  fix  the  date  when 
the  defendant  claimed  to  have  been  in  Stanford,  namely,  Au- 
gust 21,  1920,  and  his  evidence  was  excluded  as  heretofore  in- 
dicated. 

The  only  possible  theory  upon  which  the  testimony  of  the 
witness  Bender  was  admissible,  and  that  of  Ryan,  respecting  the 
sale  of  whisky  made  other  than  on  August  23,  1920,  was  to 
show  a  disposition  to  commit  like  offenses  and  continued  law 
infractions  of  like' character  in  proof  of  the  particular  charge. 
Section  10660,  Revised  Codes,  1921,  provides:  **If  either  party 
requires  it,  the  judge  may  exclude  from  the  courtroom  any 
witness  of  the  adverse  party,  not  at  the  time  under  examina- 
tion, so  that  he  may  not  hear  the  testimony  of  other  witnesses." 
In  case  of  violation  of  an  order  of  exclusion,  the  proper  remedy 
[2]  to  be  adopted  by  the  court  is  to  punish  the  offender  for 
contempt,  in  the  absence  of  a  showing  of  connivance  or  collusion 
on  the  part  of  the  defendant  or  his  counsel,  rather  than  to 
deprive  the  defendant  of  material  evidence  in  his  defense.  To 
deprive  a  party  of  his  witness  because  of  misconduct  which  the 
party  has  not  caused,  procured,  or  permitted  would  be  to 
punish  the  innocent.  (Palmeic  v.  People,  112  111.  App.  527.) 
The  direct  punishment  for  the  offense  should  be  visited  upon 
the  offender  himself  as  for  a  contempt  of  court,  and  not  go  to 


62  Mont.]        State  v.  Johnson.  511 

[62  Mont.  503.] 

the  extent  of  denying  the  accused  the  right  of  making  his 
defense.     {Loose  v.  State,  120  Wis.  115,  97  N.  W.  526.) 

Refusal  to  permit  a  witness  to  testify  in  a  criminal  case  on 
the  ground  that  he  had  violated  the  order  excluding  witnesses 
is  reversible  error  where  neither  the  state  nor  the  defendant 
was  responsible  for  the  violation  of  the  order  and  did  not  know 
he  was  present.  {State  v.  David,  25  Ind.  App.  297,  58  N.  E. 
83.) 

In  a  quite  similar  case  involving  an  order  of  exclusion  made 
by  the  trial  court  under  the  statute  above  cited,  it  appeara  that 
at  the  request  of  the  defendant  the  presiding  judge  required 
all  witnesses  to  be  excluded,  and  that  the  witness  Keller,  a 
deputy  sheriff  in  charge  of  the  defendant,  and  who  held  him 
in  custody,  remained  thereafter  in  the  courtroom.  The  deputy 
sheriff  had  not  been  served  with  a  subpoena,  and  the  county 
attorney  did  not  know  when  the  order  was  made  that  it  would 
be  necessary  to  call  him  to  testify.  Later  it  appeared  that  his 
testimony  would  be  substantial  and  material,  and  when  he  was 
called  counsel  for  the  defendant  objected  on  the  ground  that  he 
had  disqualified  himself  from  testifying  by  disobeying  the  order 
of  exclusion.  The  court  overruled  the  objection,  and  allowed 
him  to  testify.  This  court  in  passing  upon  the  question  on  ap- 
peal held  that  there  was  no  error,  and  through  Mr.  Chief  Jus- 
tice Brantly  said:  **The  order  of  exclusion  could  not  apply  to 
anyone  who  did  not  expect  to  be  called  as  a  witness.  Even  if 
the  order  had  applied  to  Keller,  the  penalty  for  his  disobedience 
should  have  been  inflicted  upon  him  by  punishing  him  for  con- 
tempt, and  not  upon  the  state  by  excluding  his  evidence.  Of 
course,  in  so  far  as  by  his  conduct  in  violating  such  order  a 
witness  manifests  unusual  interest  in  the  result  of  the  trial,  he 
furnishes  gi'ound  for  the  jury  to  question  the  credibility  of  his 
testimony ;  nevertheless  he  is  not  thereby  disqualified  to  testify, 
nor  may  the  party  whose  witness  he  is  be  deprived  of  his  testi- 
mony.''    {State  V.  McDonald,  51  Mont.  1,  149  Pac.  279.) 

Another  case  which  presents  facts  not  unlike  the  case  before 
us  is  that  of  PUe  v.  State,  107  Tenn,  532,  64  S.  W.  477,  wherein 
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it  appears  that  the  defendant,  in  order  to  contradict  the  mate- 
rial evidence  of  one  of  the  witnesses  for  the  state,  called  as  a 
witness  one  Fox,  who  resided  some  distance  from  the  county 
seat  and  who  was  not  present  when  the  trial  of  the  case  com- 
menced, and  who  was  not  expected  for  some  hoars,  but  who  in 
fact  arrived  late  in  the  day,  sooner  than  was  anticipated,  and 
went  directly  into  the  courtroom,  where  he  remained,  as  he 
supposed  was  his  duty  to  do,  without  the  knowledge  of  the 
defendant  or  his  counsel.  The  court  in  passing  upon  the  sub- 
ject used  language  which  we  quote  with  approval  as  applicable 
to  the  case  under  consideration:  ''This  disclosure,  in  our  opin- 
ion, made  a  clear  and  obvious  case  for  the  admission  of  the 
proposed  testimony.  The  intended  witness  was  entirely  without 
fault,  and  so  were  the  defendant  and  his  counsel.  The  testi- 
mony rejected  was  very  material  to  the  defense,  and  might 
have  changed  the  result.  Such  being  true,  the  testimony 
should,  undoubtedly,  have  been  admitted.  {Smith  v.  State, 
4  Lea  (Tenn.),  428.)" 

In  Davis  v.  Byrd,  94  Ind.  525,  the  court  in  discussing  the 
disobedience  of  a  witness  who  had  been  placed  under  the  rule 
as  affecting  the  admissibility  of  his  testimony,  safd:  *'A  witness 
who  disobeys  the  order  of  the  court  excluding  him  from  the 
courtroom  should  be  punished,  and  severely  punished,  for  his 
disobedience,  but  this  punishment  should  fall  on  the  guilty 
person,  and  not  on  an  innocent  party.  It  is  difficult  to  imagine 
any  principle  of  law  which  will  justify  the  punishment  of  an 
innocent  party  for  the  contumacious  behavior  of  a  witness. 
A  litigant  has  no  authority  over  the  witnesses  subpoenaed  by 
him,  and  is  not  answerable  for  their  wrongful  conduct,  and 
he  ought  not  to  be  denied  a  right  because  a  wrong  has  been 
committed  for  which  he  is  neither  morally  nor  legally  respon- 
sible. It  may  be  a  very  serious  punishment  to  be  deprived  of 
the  testimony  of  a  witness,  and  if  the  party  is  himself  free 
from  fault,  this  punishment  should  not  be  visited  on  him." 

The  weight  of  authority,  and  we  think  the  better  view,  is  that 
where  the  party  is  without  fault  and  the  witness  disobeys  the 
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order  for  exclusion,  the  party  ought  not  to  be  deprived  of  the 
testimony  of  the  witness.  (3  Jones  on  Evidence,  sec.  308; 
Holder  v.  United  States,  150  U.  S.  91,  37  L.  Ed.  1010,  14  Sup. 
Ct.  Rep.  10;  Rooks  v.  State,  65  Ga.  330;  Lassiter  v.  State,  67 
Ga.  739;  Orant  v.  State,  89  Ga.  393,  15  S.  E.  488;  Cunningham 
V.  State,  97  Ga.  214,  22  S.  E.  954;  Hoxie  v.  State,  114  Ga.  19, 
39  S.  E.  944;  McWhorter  v.  State,  118  Ga.  55,  44  S.  E.  873; 
Davis  v.  State,  120  Ga.  843,  48  S.  E.  305;  State  v.  Ward,  61 
Vt.  153,  17  Atl.  483;  Parker  v.  State,  67  Md.  329,  1  Am.  St. 
Rep.  387,  10  Atl.  219;  Commonwealth  v.  Brown,  90  Va.  671, 
19  S.  E.  447.  > 

It  is  settled  in  this  state  that  the  testimony  of  detectives 
[3]  or  decoys  employed  to  ferret  out  infractions  of  the  law 
is  competent.  {In  re  Wellcome,  23  Mont.  450,  59  Pac.  445  j 
State  V.  O'Brien,  35  Mont.  482,  10  Ann.  Cas.  1006,  90  Pac. 
514;  State  v.  Tudor,  47  Mont.  185,  131  Pac.  632;  State  v. 
Showen,  60  Mont.  474,  199  Pac.  917.)  But  the  weight  and 
credibility  to  be  given  to  such  evidence  are  matters  proper  for 
consideration  of  the  jury  (40  Cyc.  2654;  State  v.  Showen, 
supra),  so  that  the  testimony  of  the  witness  Ayers  was  of  im- 
portance to  the  defendant  as  affecting  the  credibility  of  the 
detective  witnesses  for  the  state.  If  the  defendant  was  not  in 
his  place  of  business  and  could  not  have  been  there  at  the  time 
mentioned  by  the  witnesses  on  August  21,  1920,  evidence  show- 
ing this  fact  might  have  had  weight  with  the  jury  in  determin- 
ing whether  the  defendant  actually  committed  the  offense 
charged  on  August  23,  1920.  And  had  such  evidence  been 
admitted  it  is  possible  that  the  jury  would  have  considered 
the  evidence  of  the  detective  witnesses  so  discredited  that  there 
would  have  been  an  entirely  different  verdict  rendered. 

In  this  case  it  appears  that  the  witness  Ayers  was  entirely 
ignorant  of  the  rule  of  exclusion  of  witnesses.  There  was  no 
showing  of  connivance  by  the  defendant,  or  knowledge  of  his 
presence  in  the  courtroom  during  the  trial;  and  the  defendant 
should  not  be  penalized  by  being  deprived  of  such  important 
testimony  in  defense.     If  anyone  were  to  blame,  it  was  the 
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witness  who  violated  the  role,  rather  than  the  defendant;  and 
in  cases  of  willful  violation  of  a  rule  by  the  witness  the  remedy 
is  punishment  of  the  witness  for  contempt.  In  our  opinion 
the  evidence  of  the  witness  Ayers  was  most  important  to  the 
defendant,  and  by  excluding  it  the  court  was  in  error.  It  is 
manifest  that  gross  injustice  was  perpetrated  against  the  de- 
fendant when  the  court  permitted  the  witnesses  to  testify  to 
sales  of  liquor  on  August  21,  and  then  denied  him  the  right 
to  impeach  such  testimony.  To  exclude  this  evidence,  in  our 
opinion,  was  more  than  an  abuse  of  discretion;  it  amounted 
to  a  denial  of  substantial  rights  of  the  accused.  He  was  not 
in  any  manner  accountable  for  Judge  Ayers'  presence  in  the 
courtroom  in  violation  of  the  rule  of  exclusion  of  witnesses, 
and  should  not,  on  this  account,  be  penalized  and  denied  the 
right  of  complete  defense. 

The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded to  the  district  court  of  Fergus  county  for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Chibp  Justice  Brantly  and  Associate  Justices  Cooper 
and  HoLLOWAY  concur. 

Mr.  Justice  Reynolds,  being  absent,  takes  no  part  in  the 
foregoing  decision. 
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[205    Pac.    243.] 

Claim  and  Delivery — Identity  of  Chattel — Evidence — Admissi- 
hility — New  Trial — Diligence — Newly  Discovered  Evidence — 
Affidavit — Insufficiency — ' '  Cumulative ' '  Evidence. 

New  Trial — Affidavit  of   Movant — Contents. 

1.  A  party  moving  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  must  disclose  due  diligence,  ♦.  e.,  he  must  show 
by  his  own  affidavit  that  the  new  evidence  was  not  known  to  him 
at  the  time  of  the  trial  and  could  not  have  been  discovered  by  the 
exercise  of  reasonable   diligence. 

Same — Affidavit — ^Insufficiency. 

2.  Where  the  affidavit  of  diligence  of  a  party  moving  for  a  new 
trial  did  not  mention  a  witness  who  made  affidavit  in  support  of 
the  motion,  there  was  no  showing  of  diligence  as  to  him  and  his 
affidavit  therefore   furnished   no  ground   for   a  new  trial. 

Same — Newly   Discovered   Kvidence   Cumulative   in   Nature. 

3.  Newly  discovered  evidence  which  is  a  mere  repetition  of  testi- 
mony of  another  witness  is  cumulative  and  furnishes  no  basis  for 
a  motion  for  new  trial. 

Same — Irrelevant  or  Immaterial  Newly  Discovered  Evidence  Insufficient. 

4.  For  evidence  to  be  produced  by  a  new  witness  which,  if  offered, 
would  be  irrelevant  and  immaterial,  a  new  trial  may  not  be  granted. 

Same — Claim  and  Delivery — Not  Warranted  for  Newly  Discovered  Evi- 
dence of  Nonexpert  Witness  Based  on  Description  of  Chattel  Made 
Known  to  Him  by  Another. 

5.  To  make  the  opinion  of  a  nonexpert  witness  upon  the  question 
of  the  identity  of  a  person  or  thing  admissible,  it  must  be  based 
upon  personal  knowledge  and  the  result  of  the  witness*  recollection 
of  the  person  or  thing  to  be  identified;  therefore,  an  affidavit  of  a 
newly  discov-ered  witness  whose  opinion  as  to  the  identity  of  a  calf, 
the  subject  matter  of  an  action  in  claim  and  delivery,  was  based 
solely  upon  a  description  given  him  by  plaintiff,  was  insufficient  to 
warrant  the  granting  of  a  new  trial,  since  his  evidence,  if  offered 
upon  a  retrial,  would  have  to  be  excluded  as  incompetent. 

Same — "Cumulative"   Evidence — What   Does   not    Constitute. 

6.  The  question  whether  evidence  is  "cumulative"  within  the  mean- 
ing of  section  10503,  Revised  Codes  of  1921,  does  not  depend  upon 
the  quantity  or  probable  effect  of  the  evidence,  but  upon  its  char- 
acter, and  if  it  brings  to  light  some  new  and  independent  fact  of  a 
different  character  than  that  theretofore  elicited,  though  tending  to 
prove  the  same  proposition  or  ground  of  claim  before  canvassed,  it 
is   not   cumulative. 


6.     What  is  cumulative  evidence  within  rule   excluding  it  when   offered 
in  support  of  motion  for  new  trial,  see  note  in  Ann.  Oas.  1913D,  157. 
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Same — "Cumulative**  Evidence — What  Constitutes. 

7.  In  an  action  in  elaim  and  delivery,  alleged  newly  discovered  evi- 
dence which  tended  to  prove  plaintiff's  ownership  in  the  chattel  by 
the  same  character  of  evidence  as  that  given  at  the  trial  by  plaintiff 
and  her  husband,  was  cumulative,  and  therefore  did  not  warrant  the 
granting  of  a  new  trial. 

Appeal  from  District  Court,  Meagher  County;  John  A. 
Matthews,  Judge, 

Action  by  Maggie  J.  Jenkins  against  Charles  Kitson.  From 
an  order  denying  a  new  trial,  plaintiff  appeals.    AflSrmed. 

Mr.  Earle  F.  Angell  and  Mr.  E.  D.  Phelan,  for  Appellant, 
submitted  a  brief;  Mr.  Phelan  argued  the  cause  orally. 

Where  the  newly  discovered  evidence  is  not  that  of  eye-wit- 
nesses, whose  presence  could  have-  been  ascertained  by  investi- 
gation, but  of  persons  who  had  conversations  with  the  adverse 
party,  the  motion  will  not  be  denied  on  the  ground  of  lack  of 
diligence,  as  the  moving  party  is  not  expected  to  make  inquiries 
as  to  who,  among  the  adverse  party's  neighbors,  had  had  con- 
versations with  him  in  reference  to  the  transaction  in  question. 
{Moran  v.  Friedman,  88  Hun,  515,  34  N.  Y.  Supp.  911,  69 
N.  Y.  St.  Rep.  74.)  So,  also,  when  the  newly  discovered  evi- 
dence consists  of  statements  made  to  a  third  person,  the  fact 
that  a  party  had  no  reason  to  suspect  that  they  had  been  made 
is  a  sufficient  showing  of  diligence  to  entitle  him  to  a  new  trial. 
{Murray  v.  Weber,  92  Iowa,  757,  60  N.  W.  492.)  Where  de- 
fendant at  the  trial  knew  nothing  of  certain  admissions  of  a 
material  nature  made  by  plaintiff  to  a  witness,  he  was  not 
guilty  of  negligence  in  not  procuring  such  evidence,  so  as  to 
prevent  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence. (Bullard  v.  Bullard,  112  Iowa,  423,  84  N.  W.  513; 
Mally  V.  Molly,  114  Iowa,  309,  86  N.  W.  262;  Schnee  v.  2>tt- 
huque,  122  Iowa,  459,  98  N.  W.  298.) 

The  newly  discovered  evidence  set  forth  in  the  affidavits  is 
not  cumulative,  taken  as  a  whole.  The  fact  that  some  matters 
therein  set  forth  of  a  material  nature  are^  cumulative  should 
not  operate  to  the  appellant's  prejudice.    While,  as  a  general 
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rule,  a  new  trial  will  not  be  granted  upon  the  ground  of  newly 
discovered  evidence  which  is  merely  cumulative,  yet  such  rule 
has  its  exceptions,  and  should  not  be  invoked  where  its  applica- 
tion would  tend  to  defeat  the  accomplishment  of  substantial 
justice.  {Brennan  v.  City  of  Seattle,  39  Wash.  640,  81  Pac. 
1092.) 

Messrs.  O'Leary  <&  Doyle,  for  Respondent,  submitted  a  brief; 
Mr,  W.  F.  O'Leary  argued  the  cause  orally. 

Cumulative  evidence  is  usually  defined  to  be  ''additional  evi- 
dence to  support  the  same  point  and  which  is  of  the  same 
character  with  evidence  already  produced."  (State  v.  De 
Marias,  27  S.  D.  303,  Ann.  Cas.  1913D,  154  and  note,  130  N.  W. 
782.)  To  determine  in  any  particular  case  whether  newly  dis- 
covered evidence  is  cumulative,  we  must  look  at  its  character 
or  kind.  We  must  next  look  at  the  character  and  kind  of  the 
evidence  on  the  former  trial  touching  the  point  to  which  the 
newly  discovered  evidence  relates.  If  on  such  comparison  we 
find  that  they  resemble  in  character  and  in  kind,  then  the 
newly  discovered  evidence  is  merely  cumulative;  otherwise, 
though  it  bears  on  the  same  point  or  issue  as  the  former  evi- 
dence, it  is  not  cumulative.  (Orogan  v.  Chesapeake  etc.  B. 
Co.,  39  W.  Va.  415,  19  S.  E.  563.) 

We  contend,  further,  that  although  the  newly  discovered  evi- 
dence as  disclosed  by  the  afSdavits  was  not  cumulative,  still 
the  appellant  has  not  put  herself  in  a  position  to  secure  a 
new  trial  on  the  ground  of  newly  discovered  evidence,  for  the 
reason  that  she  does  not  show  due  diligence,  or  that  she  will  be 
able  to  produce  the  newly  discovered  evidence  upon  a  new  trial. 
Neither  in  her  affidavit,  nor  in  the  affidavits  of  any  of  the  wit- 
nesses, does  she  or  they  state  that  the  newly  discovered  evi- 
dence can  or  will  be  produced;  and  unless  such  a  showing  is 
made  in  the  affidavit,  a  new  trial  will  not  be  granted.  '*The 
appellant's  affidavit  should  allege  that  she  expects  to  be  able 
to  produce  the  newly  discovered  evidence  upon  a  new  trial." 
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(29  Cyc.  997,  par.  4;  Martin  v.  Corscadden,  34  Mont.  308,  86 
Pao.  33.) 

ME.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  in  claim  and  delivery  was  brought  to  recover  the 
possession  of  ten  head  of  yearling  calves.  The  defendant  pre- 
vailed in  the  lower  court,  and  plaintiff  appealed  from  an  order 
denying  her  a  new  trial.  The  application  for  a  new  trial  was 
based  upon  the  gi'ound  of  newly  discovered  evidence,  and  the 
new  evidence  is  set  forth  in  five  aflBdavits,  made,  respectively, 
by  the  affiants  Grant,  Blake,  Michael,  Ellis  and  Hughes. 

It  is  elementary  that  the  party  moving  for  a  new  trial  on 
[1,2]  the  ground  of  newly  discovered  evidence  must  disclose 
due  diligence ;  that  is  to  say,  he  must  show  by  his  own  affidavit 
that  the  new  evidence  was  not  known  to  him  at  the  time  of  the 
trial  and  could  not  have  been  discovered  by  the  exercise  of  rea- 
sonable diligence.  (Sec.  9397,  Rev.  Codes  1921;  Boberis  v. 
OechsK,  54  Mont.  589,  172  Pac.  1037.) 

There  was  submitted  an  affidavit  made  by  the  plaintiff,  and 
evidently  intended  as  an  affidavit  of  due  diligence;  but 
nowhere  in  it  does  she  refer  to  the  affiant  Grant,  and,  so  far 
as  this  record  is  concerned,  plaintiff  may  have  known,  at  the 
time  of  the  trial,  every  fact  disclosed  by  Grant's  affidavit. 
In  other  words,  as  to  that  affiant  there  is  not  any  showing 
of  diligence  whatever,  and  for  this  reason  Grant's  affidavit 
did  not  furnish  any  ground  for  a  new  trial.  (In  re  Colbert's 
Estate,  31  Mont.  477,  107  Am.  St.  Rep.  439,  3  Ann.  Cas.  952, 
78  Pac.  971,  80  Pac.  248.) 

The  only  relevant  matter  contaiued  in  Blake's  affidavit  con- 
[3]  sists  of  a  statement  which  is  a  mere  repetition  of  testi- 
mony given  by  the  witness  McConaha  at  the  trial.  It  is  cumu- 
lative merely,  and  for  this  reason  furnishes  no  basis  for  the 
motion.     (State  v.  Matkins,  45  Mont.  58,  121  Pac.  881.) 

The  affidavit  of  Michael  confines  his  testimony  to  a  conver- 
[4]     sation  had  by  him  with  one  W.  D.  Brodock,  in  which 
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conversation  Brodock  made  reference  to  cattle  belonging  to 
plaintiff,  but  the  cattle  which  furnish  the  subject  of  the  con- 
versation are  not  identified  in  any  manner  as  the  cattle  in  dis- 
pute, while  the  record  discloses  that  plaintiff  had  more  than 
sixty  head  of  cattle  other  than  those  involved  in  this  litigation. 
The  evidence  to  be  produced  by  Michael  is  irrelevant  and  imma- 
terial, and  for  this  reason  that  affidavit  cannot  be  considered  as 
furnishing  any  basis  for  a  new  trial.  {Surman  v.  Cruse,  57 
Mont.  253,  187  Pac.  890.) 

Ellis  in  his  affidavit  states  that  in  the  fall  of  1915  he  fed 
[6]  some  cattle  belonging  to  the  plaintiff;  that  among  the 
number  was  a  yellow  cow  with  a  red  heifer  calf.  He  states 
further,  that  plaintiff  has  described  to  him  the  calves  involved 
in  this  litigation,  and  that  he  believes  that  one  of  them  is  the 
identical  calf  which  he  fed.  A  nonexpert  witness  may  express 
an  opinion  upon  the  question  of  identity,  provided  he  possesses 
the  necessary  knowledge  to  enable  him  to  form  an  intelligent 
opinion  (22  C.  J.  597;  Porter  v.  Hawkins,  27  Mont.  486,  71 
Pac.  664),  but  the  opinion  must  be  based  upon  personal  knowl- 
edge, and  must  be  the  result  of  the  witness'  recollection  of  the 
person  or  thing  to  be  identified.  The  opinion  expressed  by 
Ellis  in  his  affidavit  is  based  solely  upon  a  description  of  the 
cattle  given  to  him  by  the  plaintiff,  and  whether  that  descrip- 
tion was  minute  or  vague  is  not  disclosed.  The  evidence,  if 
offered  upon  a  new  trial,  would  be  excluded  as  incompetent 
{Woodumrd  v.  State,  4  Baxt.  (Tenn.)  B22;  People  v.  Gray, 
148  Cal.  507,  83  Pac.  707 ;  Lawson  on  Expert  and  Opinion  Evi- 
dence, 2d  ed.,  324.)  In  2  Jones'  Commentaries  on  Evidence, 
section  361,  the  rule  is  stated  as  follows:  **An  opinion  as  to 
identity  of  a  person  based  solely  upon  the  statement  of  another 
is  not  admissible  to  prove  identity.  The  rule  applies  as  well 
to  the  identification  of  things  as  of  persons.*' 

Upon  the  trial  of  this  case,  plaintiff  and  her  husband  each 
[6,7]  testified  that  the  calves  in  controversy  belong  to  plain- 
tiff; that  plaintiff  owned  the  mother  of  each  of  the  calves  and 
raised  the  calves;  that  each  of  the  mothers  was  branded  with 
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plaintiff *s  brand,  "o  T";  that  each  of  the  witnesses  had  seen 
the  calves  with  their  mothers  very  frequently  from  the  time  the 
calves  were  bom  up  to  the  time  they  were  missed  from  plain- 
tiff's ranch  in  the  spring  of  1916;  that  soon  thereafter  each 
of  the  witnesses  saw  the  same  calves  then  branded  with  de- 
fendant's brand  in  the  Oliver  Brodock  field;  and  that  each  saw 
the  same  calves,  or  nine  of  them,  when  taken  by  the  sheriff  at 
the  time  this  action  was  commenced. 

The  affiant  Hughes  states  in  his  affidavit  that  in  the  fall  of 
1915  he  was  in  charge  of  the  Dana  ranch ;  that  one  of  his  duties 
was  to  keep  livestock  not  belonging  to  the  Dana  outfit  off  of 
that  ranch;  that  on  several  occasions  he  drove  away  from  the 
ranch  cattle  belonging  to  the  plaintiff;  that  his  attention  was 
called  particularly  to  two  cows,  each  branded  *'5  T,"  and  to 
their  calves,  one  a  black  cow  with  a  red  bull  calf,  and  a  red 
cow  with  a  red  bull  calf  with  white  markings  between  its  front 
legs  and  with  a  white  spot  in  its  forehead ;  that  neither  of  the 
calves  was  then  branded;  that  in  the  spring  of  1916  he  saw 
the  same  two  calves,  then  branded  with  defendant's  brand,  in 
a  field  belonging  to  Oliver  Brodock,  defendant's  father-in-law 
and  partner  in  the  livestock  business,  and  that  one  of  the  calves 
taken  by  the  sheriff  at  the  commencement  of  this  action  was 
the  red  calf  referred  to  above  which  he  had  driven  from  the 
Dana  ranch  the  fall  before. 

No  difficulty  is  encountered  in  defining  the  term  **  cumulative 
evidence."  Section  10503,  Revised  Codes  of  1921,  declares, 
"Cumulative  evidence  is  additional  evidence  of  tBe  same  char- 
acter to  the  same  point,"  and  this  definition  is  accepted  by  the 
authorities  generally.  (3  Ency.  of  Evidence,  915,  and  cases 
cited.)  It  is  in  the  application  of  the  definition  to  a  given 
state  of  facts,  that  difficulties  are  encountered.  In  Berry  v. 
StatCy  10  Ga.  511,  the  general  rules  which  govern  a  court  in 
determining  whether  a  sufficient  showing  has  been  made  to 
warrant  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence are  set  forth.    Those  rules  have  been  adopted  by  this 
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court  and  reference  is  made  to  them  in  State  v.  Matkins  above; 
in  State  v.  Van  Laningham,  55  Mont.  17,  173  Pac.  795,  and 
in  other  cases.  The  fourth  rule  provides  that  the  court  must 
be  satisfied:  ''That  it  [the  new  evidence]  is  not  cumulative 
merely — that  is,  does  not  speak  as  to  facts  in  relation  to  which 
there  was  evidence  at  the  trial."  If  the  explanatory  clause 
was  ever  intended  as  a  definition  of  cumulative  evidence,  it 
is  altogether  too  narrow.  It  is  not  the  quantity  or  probable 
eflPect  of  the  evidence,  but  its  character  which  determines 
whether  it  is  cumulative.  (Sec.  10503,  above;  Chiyot  v.  Butts, 
4  Wend.  (N.  Y.)  580;  3  Ency.  of  Evidence,  916.) 

In  Waller  v.  Chraves,  20  Conn.  305,  the  court  said:  ''There 
are  often  various  distinct  and  independent  facts  going  to  es- 
tablish the  same  ground,  on  the  same  issue.  Evidence  is  cumu- 
lative which  merely  multiplies  witnesses  to  any  one  or  more  of 
these  facts  before  investigated,  or  only  adds  other  circumstances 
of  the  same  general  character.  But  that  evidence  which  brings 
to  light  some  new  and  independent  truth  of  a  diflPerent  char- 
acter, although  it  tend  to  prove  the  same  proposition  or  ground 
of  claim  before  insisted  on,  is  not  cumulative  within  the  true 
meaning  of  the  rule  on  this  subject." 

With  these  observations  in  mind,  the  rules  above  adverted  to 
may  be  accepted  without  further  qualification. 

It  is  our  conclusion  that  the  evidence  contained  in  the  affi- 
davit of  Hughes  is  cumulative  within  the  meaning  of  our  stat- 
ute, not  because  it  is  corroborative  of  other  evidence  given  at 
the  trial  or  because  it  tends  to  establish  plaintiff 's  ownership  to 
the  cattle  in  question,  but  because  it  tends  to  prove  that  ulti- 
mate fact  by  the  same  character  of  evidence  as  that  given  upon 
the  trial  by  plaintiff  and  her  husband. 

We  have  analyzed  the  affidavits  for  the  purpose  of  determin- 
ing whether  there  is  any  substantial  ground  for  the  motion, 
and  conclude  that  the  trial  court  did  not  abuse  its  discretion. 
In  passing,  we  may  say  that  plaintiff's  affidavit  of  diligence 
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falls  far  short  of  meeting  the  requirements  of  the  rule  an- 
nounced in  Colbert's  Estate,  above,  (opinion  on  rehearing). 
The  order  is  affirmed. 

Afftrmed, 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Cooper 
and  Galen  concur. 

Mr.  Justice  Reynolds,  being  absent,  takes  no  part  in  the 
foregoing  decision. 


WEATHERMAN,  Respondent,  v.  REID,  Appellant. 

(No.  4,676.) 
(Submitted  February  6,  1922.     Decided  March  9,  1922.) 

[205  Pac.  251.] 

Sales — Breach  of  Contract — Delivery  and  Payment  Concurrent 
— Complaint — Offer  to  Perform  —  Evidence — Insufficiency — 
Appeal  and  Error. 

Sales — Breach   of    Contract — Pleading-:— Truth    of   Allegations — Denial — 
Estoppel. 

1.  In  an  action  to  recover  part  payment  on  a  contract  for  the 
sale  of  horses  for  failure  to  make  delivery  at  the  place  designated 
in  it,  to-wit,  defendant's  ranch,  which  .latter  allegation  was  admitted 
by  the  answer,  plaintiff  was  estopped  to  assert  on  the  trial  that  de- 
livery was  to  be  made  at  his  (plaintiff's)  ranch,  a  party  being  bound 
by  the  allegations  of  his  pleading,  especially  where  his  opponent  has 
admitted  their  truth. 

Same — Delivery    and   Payment    Concurrent — Complaint — Offer   and    Ability 
to  Pay  Necessary. 

2.  Where  delivery  of  chattels  and  payment  for  them  were  to  be 
concurrent,  plaintiff  in  his  action  for  breach  of  contract  was  required 
to  show  an  offer  and  ability  to  pay  for  and  receive  them  at  the 
place  of  delivery  before  he  could   put   defendant  in   default. 

Same — Delivery — Offer    to    Perform — Evidence — Insufficiency, 

3.  Testimony  of  plaintiff  that  he  was  ready,  able  and  willing  to 
perform  his  part  of  the  contract  was  not  tantamount  to  an  offer  to 
perform,  his  readiness  and  ability  being  of  no  effect  unless  com- 
municated to   defendant. 

Appeal   and   Error  —  Reversal   of   Judgment   With   Direction   to   Dismiss, 
When. 

4.  Where  the  evidence  clearly  shows  that  the  successful  party  was 
not  entitled  to  recover,  judgment  in  his  favor  will  be  reversed,  with 
directions  to  dismiss  the  complaint. 
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Appeals  from  District  Court,  Richland  County;  C.  C,  Hurley, 
Judge. 

Action  by  W.  H.  Weatherman  against  Robert  Reid.  From 
the  judgment  for  plaintiff  ^nd  an  order  denying  him  a  new 
trial,  defendant  appeals.    Reversed, 

Messrs.  Brattin  &  Ketter  and  Mr.  Erick  Mourn,  for  Appel- 
lant, submitted  an  original  and  a  supplemental  brief  j  Mr.  L.  V. 
Ketter  argued  the  cause  orally. 

Mr.  B.  0.  Lunhe,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  COMMISSIONER  HORSKY  prepared  the  opinion  for 
the  court. 

On  August  17,  1916,  plaintiff  and  defendant  entered  into  a 
contract  in  writing,  which,  omitting  the  formal  parts,  reads  as 
follows:  *'Witnesseth,  that  the  party  of  the  first  part  agrees 
to  deliver  to  the  party  of  the  second  part  on  or  about  May  10, 
1917,  thirty  head  of  mares  and  ten  colts,  yearlings,  upon  the 
payment  by  the  party  of  the  second  part  to  the  party  of  the 
first  part,  the  sum  of  fifteen  hundred  dollars  ($1,500.00)."  At 
the  time  of  the  execution  of  this  contract,  plaintiff  paid  to  the 
defendant  the  sum  of  $450  to  apply  on  the  purchase  price  of 
the  animals  mentioned  therein. 

On  January  25,  1919,  plaintiff  instituted  the  present  action 
to  recover  from  the  defendant  the  sum  of  $450  paid  on  the 
purchase  price  of  said  horses,  and  for  the  sum  of  $750  damages 
claimed  to  have  been  sustained  by  the  plaintiff  by  reason  of  the 
nondelivery  of  said  animals.  He  alleged  in  his  complaint  the 
making  and  execution  of  the  contract  referred  to  above;  that 
delivery  of  the  horses  was  to  be  made  at  defendant's  ranch  in 
Richland  county,  Montana;  and  that  defendant  failed  and  still 
refuses  to  deliver  said  horses  to  the  plaintiff,  as  he  had  agreed 
to  do.    Defendant  interposed  a  general  demurrer  to  the  com- 
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plaint,  which  was  by  the  court  overruled.  Defendant  in  his 
answer  admitted  the  making  and  execution  of  the  contract 
quoted  above,  the  payment  of  the  $450  on  the  purchase  price, 
and  that  delivery  of  the  horses  was  to  be  made  at  his  ranch 
in  Richland  county,  and  then  denied  generally  each  and  every 
other  allegation  in  plaintiff's  complaint.  The  plaintiff  had  ver- 
dict and  judgment.  Defendant  appeals  from  the  judgment  en- 
tered against  him  and  from  an  order  overruling  his  motion  for 
a  new  trial. 

There  are  several  specifications  of  error;  but,  in  view  of  the 
conclusions  we  have  reached,  we  need  only  consider  one  ques- 
tion, namely :  Did  the  plaintiff,  under  the  facts  disclosed  in  this 
case,  show  that  he  was  able  and  offered  to  perform  all  condi- 
tions concurrent  imposed  upon  him  by  the  contract! 

Plaintiff  alleged  in  his  complaint  that  the  horses  were  to  be 
[1]  delivered  to  him  by  the  defendant  at  the  latter 's  ranch  in 
Richland  county,  Montana.  This  allegation  was  admitted  by 
the  answer  of  the  defendant,  so  that  the  place  of  delivery  was 
no  longer  a  controverted  question  in  the  case.  True,  plaintiff 
testified  on  cross-examination  that  defendant  agreed  to  deliver 
the  horses  at  the  former's  ranch  on  what  is  known  as  the 
East  Redwater  in  Richland  county,  but  the  effect  of  this  was 
to  declare  the  falsity  of  his  own  complaint,  which  he  cannot 
be  permitted  to  do.  *'The  general  rule  is  that  parties  are 
bound  by,  and  estopped  to  controvert,  allegations  or  admissions 
in  their  own  pleadings."     (31  Cyc.  87.) 

In  the  case  of  Wertz  v.  Lamb,  43  Mont.  477,  117  Pac.  89, 
it  was  contended  that  there  was  a  fatal  variance  between  the 
allegations  of  the  complaint  and  the  proof,  in  that  the  plaintiff 
in  that  case  ''alleged  a  contract  with  W.  W.  Lamb  and  Roama 
M.  Lamb,  and  submitted  his  proof  showing  only  an  agreement 
with  W.  W.  Lamb."  This  court  said:  **In  their  counterclaim 
the  defendants  W.  W.  Lamb  and  Roama  M.  Lamb  allege 
affirmatively  that  they  employed  plaintiff  to  do  the  work  de- 
scribed in  the  complaint,  and,  having  thus  admitted  that  the 
contract  was  made  by  both,  they  cannot  now  be  heard  to  say 
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that  it  was  not,  or  that  there  is  a  material  variance  between  the 
plaintiff's  pleading  and  the  proof  in  this  respect.  The  defend- 
ants W.  W.  Lamb  an3  Roama  M.  Lamb  are  bound  by  the  posi- 
tion which  they  assumed  in  their  pleading." 

On  another  occasion,  this  court  voiced  its  disapproval  of  and 
concerning  a  practice  that  would  permit  one  to  controvert  the 
allegations  and  admissions  of  his  own  pleadings  under  circum- 
stances such  as  disclosed  in  the  instant  case,  in  the  following 
language:  **The  party  making  the  motion,  the  defendant,  has 
stated  in  his  verified  answer  that  said  Fred  Manuel  was  a 
citizen  of  the  United  States  ever  since  March  15,  1&S5.  This 
was  admitted  by  the  replication.  Defendant  could  not  after- 
wards be  heard  to  deny  and  stultify  his  pleading  by  moving 
for  a  nonsuit,  by  which  motion  he  was  obliged  to  declare  the 
falsity  of  his  own  answer.  He  was  bound  by  the  allegations  of 
his  answer,  especially  when  the  opposite  party  had  accepted  the 
truth  thereof.  The  court  as  well  had  the  right  to  accept  such 
truth."     {Wulf  V.  Manuel,  9  Mont.  279,  23  Pac.  723.) 

No  effort  was  made  by  the  plaintiff  to  amend  his  complaint, 
either  before  or  after  he  had  thus  testified  on  cross-examination. 
Neither  did  he  attempt  to  show  that  the  allegation  in  the  com- 
plaint was  made  inconsiderately  by  mistake  or  inadvertence. 
In  fact,  on  page  2  of  his  brief  he  states  that  the  question  of 
the  place  of  delivery  of  these  horses  is  foreclosed  by  the  plead- 
ings in  the  case. 

That  delivery  and  payment  were  to  be  concurrent  at  defend- 
[2]  ant's  ranch  in  Richland  county  is  amply  supported  by  the 
evidence  and  admission  made  in  the  pleadings  in  this  case. 
(Sec.  7403,  Rev.  Codes  1921.)  This  being  so,  plaintiff  was  re- 
quired to  show,  before  he  could  put  the  defendant  in  default, 
an  offer  and  ability  to  receive  the  horses  and  pay  for  them  at 
defendant's  ranch  in  Richland  county.  (Sec.  7405,  Rev.  Codes; 
Porter  v.  Plymouth  Gold  Min.  Co.,  29  Mont.  347,  101  Am.  St. 
Rep.  569,  74  Pac.  938;  Jenderson  v.  Hansen,  50  Mont.  216, 
146  Pac.  473.)  That  he  did  not  do  so  is  clear  from  his  own 
testimony.    No  useful  purpose  would  be  subserved  in  reviewing 
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[3]  all  the  testimony  in  the  record ;  suffice  it  to  say  that  plain- 
tiff's own  testimony  reveals  a  studied  effort  on  his  part  to  place 
himself  in  as  favorable  a  position  as  possible,  without  actually 
offering  to  perform  his  part  of  the  contract,  in  order  that  he 
might  induce  defendant  to  return  him  the  amount  paid  on  the 
purchase  price  of  these  horses.  Not  only  does  his  testimony 
show  that  he  did  not  appear  at  defendant's  ranch  to  receive 
the  horses  and  pay  for  them,  but  actually  discloses  a  refusal 
on  his  part  to  go  there  for  that  purpose.  Plaintiff  did  testify 
that  he  was  ready,  able,  and  willing  to  pay  defendant  if  he 
delivered  the  horses;  but  as  said  by  this  court  in  Porter  v. 
Plymouth  Oold  Min.  Co.,  supra:  ''Being  ready  and  willing  to 
perform  an  act  cannot  be  tortured  by  construction  into  an  alle- 
gation of  an  offer  to  perform  such  act.  One  might  be  ready 
and  willing  to  do  an  act  without  knowledge  thereof  on  the 
part  of  the  other  party."  In  none  of  the  conversations  de- 
tailed by  plaintiff  as  having  taken  place  between  himself  and 
defendant,  subsequent  to  the  execution  of  the  contract,  is  there 
disclosed  a  refusal  on  the  part  of  the  defendant  to  deliver 
the  horses  at  his  ranch  in  Richland  county. 

Where  the  evidence  so  clearly  shows,  as  it  does  in  this  case, 
[4]  that  plaintiff  is  not  entitled  to  recover,  we  feel  con- 
strained to  recommend  that  the  judgment  and  order  appealed 
from  be  reversed  and  the  cause  remanded  to  the  lower  court, 
with  directions  to  dismiss  the  complaint. 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  appealed  from  are  reversed  and  the 
cause  is  remanded  to  the  district  court,  with  directions  to  dis- 
miss the  complaint. 

Reversed. 


62  Mont.]  NoE  v.  Cameron.  527 


NOE,  Appellant,  v.  CAMERON,  Respondent. 

(No.  4,678.) 
(Submitted  February  7,  1922.    Decided  March  13,  1922.) 

[205  Pac.  256.] 

Landlord  and  Tenant — Leases — Failure  io  Make  Repairs^  After 
Notice — Remedies — Abandonment  of  Lease — Breach  of  Cove- 
nants— Action  for  Damageit, 

Landlord   and   Tenant — ^Lessor's   Failure   to   Repair — Action   for  Damages 
Does  not  Lie. 

1.  Where  a  landlord,  after  notice  of  dilapidations  in  a  hotel  build- 
ing in  need  of  repair,  failed  to  repair,  the  tenant  under  section  7742, 
Revised  Codes  of  1921,  had  the  option  of  making  the  repairs  him- 
self at  a  cost  not  to  exceed  one  month's  rent  and  deduct  the  expense 
from  the  rent,  or  vacate  the  premises  without  further  liability  for 
rent,  but  had  no  cause  of  action  for  damages  for  injury  to  his  per- 
sonal property  and  for  loss  of  profits. 

Same — Abandonment    of    Lease — Breaches    of    Covenants — Lessee    cannot 
Sue  for  Damages. 

2.  After  a  lessee  surrenders  leased  premises  to  his  lessor,  who  ac- 
cepts and  occupiei^  them,  the  lessee  cannot  thereafter  maintain  an 
action  for  damages  for  breaches  of  covenants  in  the  lease  by  which 
he  justifies  his  abandonment  of  it. 

Appeals  from  District  Cov/rt,  Yellowstone  County;  Charles  A, 
Taylor,  Judge. 

Action  by  A.  L.  Noe  against  M.  A.  Cameron.  Judgment 
for  defendant,  and  plaintiff  appeals  from  it  and  an  order  deny- 
ing his  motion  for  a  new  trial.    Affirmed. 

Mr.  J.  W.  Snellbacher  and  Mr,  E.  E.  Enterline,  for  Appel- 
lant, submitted  a  brief;  Mr,  Snellbacher  argued  the  cause 
orally. 

The  exclusion  of  the  evidence  offered  by  the  appellant  which 
if  admitted  would  have  tended  to  establish  the  fact  that  the 
appellant  was  disturbed  in  his  peaceful  and  quiet  occupancy 
of  the  premises  by  the  acts  of  the  respondent  landlord,  in 
installing  the  water  plant  and  cesspools  was  prejudicial  error. 
(Sec.  5217,  Rev.  Codes  1907;  McDowell  v.  Hyman,  117  Cal.  67, 
48  Pac.  984.) 
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Specifications  of  error  No.  13  concerns  the  exclusion  of  proof 
in  reference  to  the  installation  of  the  heating  plant.  The  re- 
spondent claimed  in  his  answer  that  he  was  released  by  reason 
^  of  an  agreement  made  with  the  appellant  and  the  appellant 
'  claimed  in  hia  reply  that  such  release  or  agreement  was  pro- 
cured by  certain  fraudulent  representations.  The  allegations  of 
fraud  concerning  the  execution  of  the  release  relied  upon  by 
respondent  were  such,  if  true,  as  to  avoid  the  release.  {Power 
&  Bro.  V.  Turner,  37  Mont.  521,  97  Pac.  950.) 

The  right  of  appellant  to  recover  damages  for  the  loss  of 
contemplated  profits  in  his  hotel  business  is  given  by  the  statute 
and  upheld  by  this  court  and  by  the  appellate  courts  of  other 
states.  (Rev.  Codes  1907,  sec.  6048 ;  BrazellY.Cohn,32  Mont. 
556,  81  Pac.  339 ;  Carlson  v.  Stone-Ordean-Wells  Co.,  40  Mont. 
434,  107  Pac.  419 ;  Brotvn  v.  Hadley,  43  Kan.  267,  23  Pac.  492 ; 
Pacific  Steam  Whaling  Co.  v.  Alaska  P.  Assn,,  138  Cal.  632, 
72  Pac.  161;  Long  v.  O'Brien,  28  Ky.  Law  Rep.  1062,  91  S.  W. 
659  J  Emerson  v.  Pacific  Coast  Packing  Co.,  96  Minn.  1,  1  L.  R. 
A.  (n.  s.)  445,  113  Am.  St.  Rep.  603,  6  Ann.  Cas.  973,  104 
N.  W.  573;  Wilson  v.  Wernwag,  217  Pa.  82,  10  Ann.  Cas.  649, 
66  Atl.  242;  Parkinson  v.  Langdon  et  ah,  36  Cal.  App.  80, 
171  Pac.  710.) 

Messrs.  Reynolds  &  Shea,  for  Respondent,  submitted  a  brief; 
Mr.  Thomas  F.  Shea  argued  the  cause  orally. 

It  is  apparent  that  the  theory  of  the  complaint  is,  not  that 
plaintiff  was  disposse&sed  or  interfered  with  in  his  quiet  and 
peacable  possession  of  said  premises  by  reason  of  the  construc- 
tion or  installation  of  said  water  system,  cesspools  or  lavatories, 
or  that  the  same  were  constructed  against  the  will  and  without 
the  consent  of  the  plaintifl^,  but,  rather,  that  plaintiff  was  dam- 
aged by  reason  of  defendant's  failure  to  repair  after  being 
notified,  and  respondent  contends  that  the  rights  of  the  parties 
are  governed  wholly  by  sections  5226  and  5227  of  the  Revised 
Codes  of  1907.  These  sections  were  construed  in  Bush  v. 
Baker,  51  Mont.  326,  152  Pac.  750,  and  in  support  of  our  con- 
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tention  we  refer  to  it  and  the  case  of  Dier  v.  Mueller,  53  Mont. 
288,  163  Pac.  466. 

Counsel  argue  that  the  excluded  evidence  should  have  been 
admitted  under  the  provisions  of  section  5217  of  the  Revised 
Codes  of  1907,  and  in  support  of  his  argument  quotes  at  length 
from  McD<nuell  v.  Human,  117  Cal.  67,  48  Pac.  984,  in  which 
case  a  section  identical  with  section  5217  above  is  construed. 
A  comparison  of  the  facts  in  McDowell  v.  Hyman,  above,  with 
the  present  case  will  show  that  there  is  this  distinction:  In 
the  California  case  the  improvements  were  constructed  against 
the  will  of  and  against  the  consent  of  the  tenant,  and  were  not 
constructed  upon  or  for  the  use  of  the  premises  occupied  by 
the  tenant.  Besides,  the  improvements  were  of  such  a  nature 
as  to  render  uninhabitable  the  premises  occupied  by  the  tenant. 
In  the  present  case  the  improvements  were  constructed  with  the 
consent  and  approval  of  the  tenant  and  there  is  no  claim  that 
the  improvements  in  themselves  rendered  the  premises  unin- 
habitable, or  that  they  interfered  with  the  quiet  and  peaceable 
possession  of  plaintiff.  Appellant  claims  that  the  right  to  re- 
cover damages  for  the  loss  of  contejaplated  profits  in  his  hotel 
business  is  given  by  section  6048  of  the  Revised  Codes  of  1907. 
It  provides  for  the  measure  of  damages  for  the  breach  of  an 
obligation  arising  from  contract.  But  counsel  fails  to  show 
the  application  of  said  section  to  the  case  in  question.  In 
Parkinson  v.  Langdon,  36  Cal.  App.  80,  171  Pac.  710,  the  court 
quotes  a  California  Code  section  identical  with  section  6048: 
**No  hard-and-fast  rule  can  be  formulated  by  which  it  may  be 
determined  with  invariable  certainty  to  what  cases  or  class  of 
cases  the  Code  section  applies,  and  under  what  circumstances  it 
may  be  said  that  the  detriment  caused  by  the  breach  of  a 
contract  was  'proximately  caused'  by  the  breach,  or  was  of  such 
a  character  as  *in  the  ordinary  course  of  things  would  be  likely 
to  result  therefrom.'  The  application  of  the  rule  depends 
much  upon  the  facts  in  the  given  case."  There  is  no  showing 
of  any  kind  in  this  ease  that  would  furnish  any  basis  upon 
which  to  estimate  loss  of  profits.    Such  a  showing  is  necessary, 
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(See  Blaustein  v.  Pincus,  47  Mont.  202,  Ann.  Cas.  1915C,  405, 
131  Pae.  1064.) 

MB.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

In  this  action  defendant  prevailed  in  the  district  court.  The 
plaintiff  has  appealed  from  the  judgment  and  an  order  denying 
his  motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  by  the  plaintiff  as  the  lessee  of  the  defendant 
of  a  building  situated  in  the  town  of  Broadview,  in  Yellow- 
stone county,  known  as  the  Golden  West  Hotel.  The  term  of 
the  lease  was  to  begin  on  January  1,  1917,  and  to  continue 
to  January  1,  1922.  The  plaintiff  obligated  himself  therein  to 
pay  rent  at  the  rate  of  $200  per  month  on  the  first  day  of  each 
month,  and  to  discharge  from  time  to  time  water  rents  that 
would  be  assessed  upon  the  premises  during  the  term  of  the 
lease;  to  make  all  temporary  repairs  at  his  own  expense;  to 
keep  the  premises  in  a  clean  and  healthy  condition;  not  to 
sublet  them  or  assign  the  lease  except  by  the  consent  of  the 
defendant;  and  to  keep  the  premises  free  from  lewdness,  gam- 
bling, tippling,  etc.  Upon  the  breach  of  any  of  the  conditions, 
the  lessor  was  entitled  to  forfeit  the  lease  and  reassume  posses- 
sion. On  his  part,  the  lessor  did  not  assume  any  obligation 
other  than  those  imposed  upon  him  by  law,  except  that  he 
agreed  to  install  a  heating  system  sufficient  to  warm  the  build- 
ing, within  twelve  months  after  the  date  upon  which  the  term 
commenced. 

It  is  alleged,  in  substance,  that  the  plaintiff  entered  into  the 
possession  of  the  premises,  and  kept  and  performed  all  the  con- 
ditions of  the  lease  to  be  kept  and  performed  on  his  part,  until 
January  1,  1918,  when  he  quit  the  premises  and  delivered  them 
to  the  defendant,  who  is  now  in  possession  of  them;  that  he 
abandoned  the  lease  because  the  defendant  failed  to  perform 
his  obligations  thereunder  in  these  particulars:  That  the  de- 
fendant failed  to  install  the  heating  system;  that  the  water- 
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pipes  leading  into  the  building  from  the  town  mains  frequently 
froze  and  burst  during  cold  weather,  so  that  the  supply  of 
water  was  cut  oflf  and  the  plaintiff  was  compelled  to  carry  or 
haul  water  to  enable  him  to  conduct  his  hotel  business;  that 
the  roof  of  the  building  became  out  of  repair,  so  that  water 
from  rains  and  melting  snow  leaked  through  into  the  rooms  and 
upon  the  beds  therein;  that  the  defendant  installed  lavatories 
in  the  building  after  the  term  of  the  lease  began,  and  con- 
structed cesspools  nearby  on  the  outside  to  receive  the  waste 
water  and  other  material  therefrom,  which  thereafter  began 
to  leak  so  that  the  polluted  water  and  offensive  matter  flowed 
into  the  basement  of  the  building  and  into  provisions  stored 
therein,  spoiling  them,  and  backed  up  into  the  pipes  connected 
with  the  lavatories,  with  the  result  that  offensive  and  noxious 
odors  permeated  the  building;  and  that,  though  given  notice 
of  these  conditions  and  requested  to  remedy  them,  defendant 
failed  ^nd  refused  to  make  the  necessary  repairs.  It  is  further 
alleged  that  the  acts  of  the  defendant  in  failing  to  install  the 
heating  plant  and  to  make  repairs  were  wanton  and  oppressive, 
and  that  by  reason  thereof  plaintiff  suffered  damage  in  the  loss 
of  profits  in  the  sum  of  $10,()(X>.  Judgment  is  demanded  for 
this  sum. 

The  answer  admits  that  defendant  leased  the  premises  to 
plaintiff;  that  plaintiff  entered  into  possession  of  them  and 
occupied  them  until  January  1,  1918,  when  he  abandoned  them 
and  delivered  possession  to  the  defendant;  and  that  defendant 
did  not  install  the  heating  plant  as  he  agreed  under  the  terms 
of  the  lease.  It  denies  all  the  other  material  allegations  of 
the  complaint.  It  further  alleges  two  special  defenses,  upon 
which  the  plaintiff  joined  issue  by  reply. 

At  the  commencement  of  the  trial  the  defendant  objected 
to  the  introduction  of  any  evidence  on  the  ground  that  the  com- 
plaint did  not  state  a  cause  of  action.  The  objection  was  over- 
ruled. At  the  close  of  plaintiff's  evidence  the  defendant  moved 
for  a  directed  verdict  on  the  grounds  that  the  complaint  did 
not  state  a  cause  of  action,  and  that  the  evidence  was  insufS- 
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cient  to  make  out  a  case  upon  which  recovery  could  be  had. 
The  court  sustained  the  motion,  and  directed  the  jury  to  render 
a  verdict  for  the  defendant. 

So  far  as  recovery  is  sought  for  damages  for  a  failure  of  the 
[1]  defendant  to  make  repairs  after  notice  by  the  plaintiff, 
the  complaint  wholly  fails  to  state  a  cause  of  action.  In  section 
7741,  Revised  Codes  of  1921,  it  is  declared:  "The  lessor  of  a 
building  intended  for  the  occupation  of  human  beings  must,  in 
the  absence  of  an  agreement  to  the  contrary,  put  it  into  a  con- 
dition  fit  for  such  occupation,  and  repair  all  subsequent  dilapi- 
dations  thereof  which  render  it  untenantable,  except  such  as  are 
mentioned  in  section  7734." 

Section  7742  provides:  *'If,  within  a  reasonable  time  after 
notice  to  the  lessor  of  dilapidations  which  he  ought  to  repair,  he 
neglects  to  do  so,  the  lessee  may  repair  the  same  himself,  where 
the  costs  of  such  repairs  do  not  require  an  expenditure  greater 
than  one  month's  rent  of  the  premises,  and  deduct  the  expenses 
of  such  repairs  from  the  rent,  or  the  lessee  may  vacate  the 
premises,  in  which  case  he  shall  be  discharged  from  further 
payment  of  rent,  or  performance  of  other  conditions."  The 
exception  found  in  section  7734  includes  injuries  to  the  rented 
property  occasioned  by  the  ordinary  negligence  of  the  tenant. 
Sections  7741  and  7742  were  considered  and  applied  by  this 
court  in  the  cases  of  Bush  v.  Baker,  51  Mont.  326,  152  Pac. 
750,  and  Dier  v.  Mueller,  53  Mont.  288,  163  Pac.  466,  they 
being  sections  5226  and  5227  of  the  Revised  Codes  of  1907. 
In  both  of  them  the  construction  given  by  the  supreme  court 
of  California  to  identical  provisions  found  in  the  Civil  Code 
of  that  state  was  adopted  and  approved.  In  the  case  of  Bush 
V.  Baker,  supra,  this  court,  speaking  through  Mr.  Justice  San- 
ner,  said :  *  *  The  statutes  under  which  the  right  to  recover  upon 
these  counterclaims  [for  rent]  is  asserted  are  sections  5226  and 
5227  of  the  Revised  Codes.  These  sections,  as  we  are  told  in 
the  report  of  the  Code  Commission,  were  taken  from  California^ 
and  investigation  discloses  that  they  came  to  us  with  a  construc- 
tion upon  them  which  leaves  no  room  for  doubt.     [Cases  cited]. 
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This  construction  is  to  the  effect  that,  if  the  landlord  fails  to 
repair  after  notice,  the  tenant  may  himself  repair,  within  a 
certain  limit,  or  move  out;  but  he  has  no  redress  in  damages 
for  injury  to  person  or  property  consequent  upon  the  land- 
lord's failure  to  repair.  Whether  this  construction  be  right 
or  not,  it  was  presumably  adopted  with  the  sections  themselves, 
it  constitutes  a  rule  of  property,  and  the  courts  of  this  state 
are  without  authority  to  alter  it." 

Upon  defendant's  objection  to  the  evidence  offered  by  plain- 
tiff in  support  of  the  allegations  of  the  complaint  in  this  behalf, 
the  court  properly  excluded  it.  In  so  far  as  this  feature  of  the 
complaint  is  concerned,  plaintiff  could  not  recover.  He  had 
the  option  to  make  repairs  himself  within  the  limit  prescribed, 
or,  in  case  he  did  not  choose  to  do  this,  to  vacate  the  property. 

Aside  from  this  consideration,  however,  it  is  alleged  in  the 
[2]  complaint:  ''That  the  plaintiff  entered  into  the  possession 
of  the  premises  and  kept  and  performed  all  the  conditions  of 
the  lease  to  be  kept  and  performed  on  his  part  until  January 
1,  1918,  when  he, quit  the  premises  and  delivered  them  to  the 
defendant  who  is  now  in  possession  of  them."  It  thus  affirma- 
tively appears  that  the  plaintiff  surrendered  the  possession  of 
the  premises  to  the  defendant,  who  accepted  the  surrender  and 
entered  into  the  possession.  This  presents  the  question  whether, 
after  a  lessee  has  surrendered  the  leased  premises  to  his  les- 
sor, who  accepts  and  occupies  them,  he  can  thereafter  maintain 
an  action  for  damages  for  breaches  of  covenants  in  the  lease 
by  which  he  justifies  his  abandonment  of  it.  We  think  this 
question  must  be  answered  in  the  negative.  Whatever  remedy 
he  may  have  against  the  lessor,  he  cannot  maintain  an  action 
for  breach  of  any  covenant  of  the  lease  which  by  his  own  con- 
duct he  shows  he  has  abandoned.  Under  these  circumstances 
he  cannot  insist  upon  a  right  of  recovery  against  the  lessor  for 
any  breach  of  it.  In  other  words,  by  his  own  conduct*  he  has 
repudiated  the  lease,  and  stands  in  no  position  to  insist  that  the 
lessor  is  bound  by  its  terms.    From  this  point  of  view  the 
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complaint  wholly  fails  to  state  a  cause  of  action,  and  the  icourt 
was  right  in  directing  a  verdict  for  defendant. 
The  judgment  and  order  are  affirmed. 

^Affirmed. 

Associate  Justices  Cooper,  Holloway  and  Galen^  concur. 

Associate  Justice  Reynolds,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


In  Re  0 'KEEPS. 

(No.   4,990.) 

(Decided  March   20,   1922.) 

[206  Pac.  667.]. 

Attorneys  —  Disbarment  —  Reinstatement  —  Insufficiency  of 
Shovnng, 

1.  Petition  for  reinBtatement  of  a  disbarred  attorney  at  law  denied, 
in  view  of  an  adverse  report  by  the  attorney  general  on  petitioner's 
moral  fitness  to  practice  law,  and  the  further  fact  that  before  his 
disbarment  he  had  been  suspended  for  an  offense  justifying  dis- 
barment. 

Application  by  Robert  E.  O'Keefe  for  reinstatement  as  an 
attorney  at  law.    Petition  denied. 

Opinion:  PER  CURIAM. 

On  October  7,  1918,  petitioner  R.  E.  O'Keefe  was  disbarred 
[1]  from  the  practice  of  law  in  this  state.  .(55  Mont.  200, 
175  Pac.  593.)  He  has  petitioned  for  reinstatement,  and  a 
careful  investigation  and  review  of  his  case  has  been  made  by 
us  so  as  to  avoid  any  possible  injustice.  The  attorney  general 
was  directed  to  make  full  investigation  and  report  as  to  pro- 
tests against  petitioner's  reinstatement,  and  his  moral  fitness 
to  practice  law,  which  has  been  done,  and  a  complete  report 
made   and   filed  herein   by   the   attorney   general.    We   have 
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given  the  petitioner  every  consideration,  realizing  his  sad  plight, 
and  that  to  this  court  alone  may  he  appeal  for  relief.  Our 
disposition  is  forgiving,  but  we  have  a  solemn  duty  to  the 
profession  and  the  public,  which  must  be  performed  without 
regard  to  feelings  of  sympathy.  The  petitioner  has  been  given 
every  opportunity. 

Once  before  he  was  up  for  disbarment  (49  Mont.  369,  L.  R.  A. 
1915A,  514,  142  Pac.  638),  and  in  that  instance  this  court 
dealt  most  leniently  with  him,  suspending  him  from  practice  for 
thirty  days  for  an  offense  justifying  his  disbarment.  We  do 
not  believe  he  'is  possessed  of  the  moral  conceptions  requisite 
for  the  practice  of  law,  and  his  petition  is  therefore  denied. 


MAYFIELD,  Appellant,  v.  MONTANA  LIFE  INSURANCE 

CO.  ET  al.,  Respondents. 

(No.  4,675.) 
(Submitted   February    6,    1922.     Decided    March    20,    1922.) 

[205  Pac.  669.] 

Life   Insurance — Oral   Contract — Validity — Waiver  of   Condi- 
tions— Authority  of  General  Agent. 

Life  Insurance — Oral   Contract  Valid. 

1.  In  the  absence  of  a  statute  to  the  contrary,  an  oral  contract  of 
insurance  which  contains  all  the  essentials  of  a  contract  is  valid. 

Same — Policy — Waiver  of  Conditions  by  General  Agent  Binding  on  Com- 
pany. 

2.  A  general  agent  of  a  life  insurance  company  has  the  same  power 
to  waive  conditions  upon  the  fulfillment  of  which  the  issuance  of  a 
policy  is  made  dependent  as  has  the  company. 

Same — Policy — Time  for  Taking  Effect — Waiver  of  Conditions  by  General 
Agent  Binding  on   Company. 

3.  Held,  that  where  the  general  agent  of  a  life  insurance  company 
on  writing  an  application  and  issuing  a  receipt  for  the  first  year's 
premium  as  well  as  after  the  physical  examination  of  the  applicant, 
advised  the  latter  that  he  was  then  insured  and  that  in  case  of  death 
his  beneficiary  would  be  paid  the  amount  of  the  policy,  and  the  in- 
sured died  before  issuance  of  the  policy,  the  agent  thereby  waived 
the  conditions  printed  on  the  receipt  to  the  effect  that  the  insurance 
applied  for  should  not  take  effect  until  approved  by  the  home  oflSce, 
etc.,  and  that  his  agreement  that  the  insurance  was  in  force  from  the 
date  of  the  issuance  of  the  receipt  was  binding  upon  the  company. 
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Appeal  from  District  Court,  Fallon  County;  C.  J.  Dousman, 
Judge: 

Action  by  Mabel  A.  Mayfield  against  the  Montana  Life  In- 
surance Company  and  another.  Judgment  for  defendant  on 
sustaining  demurrer  to  complaint.  Plaintiff  appeals.  Reversed 
and  remanded,  with  directions  to  overrule  demurrer. 

Cause  submitted  on  brief  of  Counsel  for  Appellant. 

Messrs.  Oohle  &  Ootle,  for  Appellant. 

Oral  contracts  of  insurance  have  been  generally  recognized 
and  upheld  by  the  courts.  {Western  Assvr,  Co,  v.  McAlpin, 
23  Ind.  App.  220,  77  Am.  St.  Rep.  423,  55  N.  E.  119;  Croft 
V.  Hanover  Fire  Ins.  Co.,  40  W.  Va.  508,  52  Am.  St.  Rep.  90?, 
21  S.  E.  854.) 

From  the  pleadings  it  must  be  conceded  that  the  oral 
contract  fulfilled  each  of  the  requirements  of  section  5592, 
Revised  Codes  of  1907:  (1)  It  was  a  contract  between  H.  B. 
Mayfield  and  the  Montana  Life  Insurance  Company;  (2)  the 
rate  of  premium  was  $45.05  per  annum;  (3)  the  life  of  H.  B. 
Mayfield  was  to  be  insured;  (4)  his  interest  was  in  his  own 
life;  (5)  he  was  to  be  insured  against  death;  and  (6)  the  in- 
surance was  to  continue  for  at  least  one  year.  In  addition  to 
the  above  statutory  requirements,  the  insured  performed  all 
things  required  of  him  by  the  defendant  company  for  its  pro- 
tection and  benefit,  vis.,  submitted  to  the  physical  examination 
by  the  company's  examiner  and  paid  the  first  annual  premium. 

The  defendant  company  is  now  estopped  to  deny  any  lia- 
bility upon  such  an  oral  contract  of  insurance,  because  either 
the  general  agent  had  authority  to  enter  into  such  a  con- 
tract, or  if  not,  he  acted  within  the  scope  of  his  apparent 
authority,  as  far  as  the  insured  was  concerned.  If  he  had 
such  authority  the  liability  of  the  defendant  company  cannot 
be  questioned.  If,  however,  he  did  not  have  such  authority, 
but  acted  within  the  scope  of  his  apparent  power,  so  far  as 
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the  insured  was  concerned,  the  overwhelming  weight  of  author- 
ity renders  the  defendant  company  liable  upon  the  contract. 
{Hahn  v.  Guardian  Assur.  Co.,  23  Or.  576,  37  Am.  St.  Eep. 
709,' 32  Pac.  683;  Farnum  v.  Phoenix  Ins.  Co.,  83  Cal.  246, 
17  Am.  St.  Rep.  233,  23  Pac.  869.) 

A  general  agent  may  hind  his  principal  by  an  act  within 
the  scope  of  his  authority  although  it  may  be  contrary  to  his 
special  instructions.  (Story  on  Agency,  sec.  733;  Walsh  v. 
Hartford  Fire  Ins.  Co.,  73  N.  Y.  5 ;  Lightbody  v.  North  Amer- 
ican Ins.  Co.,  23  Wend.  (N.  Y.)  18.) 

It  has  been  held  that  an  agent  with  apparent  authority  may 
waive  the  conditions  of  a  contract  of  insurance,  at  its  incep- 
tion, even  though  such  a  waiver  is  expressly  prohibited  by  the 
terms  of  the  contract  itself.  {Sloss  Sheffield  Steel  &  Iron  Co. 
V.  Aetna  Life  Ins.  Co,,  74  N,  J.  Eq.  635,  70  Atl.  380 ;  Leisen  v. 
St.  Paul  Fire  &  Marine  Ins.  Co.,  20  N.  D.  316,  127  N.  W.  837. 
Likewise  in  Fair  v.  Metropolitan  Life  Ins.  Co.,  5  Ga.  App. 
708,  63  S.  E.  812,  Forwood  v.  Prudential  Ins.  Co.,  117  Md. 
254,  83  Atl.  169;  Buggies  v.  American  Central  Ins.  Co.  of 
St.  Louis,  114  N.  Y.  415,  11  Am.  St.  Rep.  674,  21  N.  E.  1000.) 

MR.  CHIEF  COMMISSIONER  STARK  prepared  the  opin 
ion  for  the  court. 

The  complaint,  in  substance,  alleges :  That  the  defendant  Mon- 
tana Life  Insurance  Company  was  at  the  times  mentioned,  and 
still  is,  a  corporation  under  the  laws  of  Montana,  and  that 
George  M.  Gutch  was  the  general  agent  of  said  company.  That 
Gutch  was  engaged  in  soliciting  business  for  his  company, 
and  while  doing  so  it  was  his  general  practice  and  custom 
as  such  general  agent  to  represent  to  prospective  and  actual 
patrons  of  his  company  that  the  insurance  contemplated  was 
binding  from  the  date  the  first  year's  premium  was  paid, 
provided  the  medical  examination  by  the  company's  examiner 
was  favorable  and  showed  the  applicant  to  be  a  good  risk, 
and  that  in  the  course  of  such  business  he  had  procured  many 
profitable  contracts  of  insurance  for  said  life  insurance  com- 
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pany  in  this  state.  That  on  the  tenth  day  of  September, 
1918,  Gutch,  as  such  general  agent  of  the  defendant  insur- 
ance company,  insured  the  life  of  Horace  B.  Mayfield  in  the 
sum  of  $1,000,  payable  to  his  wife,  the  plaintiff,  by  a  contract 
which  was  partly  written  and  partly  verbal.  That  Mayfield 
paid  the  first  year's  premium  on  said  contract,  and  thereupon 
the  insurance  company  executed  and  delivered  to  him  its 
binding  receipt,  as  follows: 

No.  4677.  Sept.  10,  191&. 

Received  this  day  from  Horace  B.  Mayfield  the  sum  of 
forty-five  and  5/100  ($45.05)  dollars  in  cash,  in  full  payment 
of  the  first  annual  premium  of  $45.05  on  a  life  insurance 
policy  of  one  thousand  dollars  applied  from  the  Montana  Life 
Insurance  Company,  of  Helena,  Mont.  This  receipt  is  issued 
by  the  company  subject  to  the  terms  and  conditions  printed 
on  the  other  side  hereof. 

**  [Signed]     Montana  Life  Insurance  Company, 

''By  J.  M.  Mn.LER,  Secretary. 
*'Not  valid  unless  signed  by  George  M.  Gutch,  agent. 

''Signed  this  day  of  ,  191—. 

."[Signed]     George  M.  Gutch,  Agent." 

That  on  the  back  of  the  said  receipt  is  printed  in  small 
type  the  following  words,  to- wit:  ''Terms  and  Conditions. 
(1)  The  applicant  agrees  to  be  promptly  examined  by  a  regu- 
lar appointed  medical  examiner  of  the  company.  If  the  ap- 
plicant fails  to  present  himself  for  such  examination  within  a 
period  of  60  days  from  the  date  of  this  receipt,  the  amount 
paid  by  the  applicant  shall,  at  the  option  of  the  company, 
be  forfeited  to  the  company.  (2)  The  insurance  applied  for 
by  the  terms  of  this  receipt  shall  take  effect  upon  the  date 
of  approval  of  same  at  the  home  office  of  the  company,  after 
the  full  premium  thereof  has  been  paid  in  cash,  otherwise 
said  insurance  shall  not  take  effect  until  the  unpaid  balance 
of  the  premium  has  been  paid  to  the  company  or  its  agent. 
(3)  If  the  insurance  as  hereby  applied  for  is  not  approved 
by  the  company   within  60  days  of  the  receipt  of  the  com- 


62  Mont.]     Maypield  v.  Montana  Life  Ins.  Co.  539 

[62  Mont.  535.] 

pleted  application  therefor  at  the  Home  Office,  the  amount 
paid  hereunder  will  be  returned  to  the  applicant."  That  in 
making  this  contract  said  Gutch  followed  his  general  custom 
and  represented  to  Mayfield  that  said  contract  was  in  force 
from  that  date. 

It  is  further  alleged  that  the  above-mentioned  "terms  and 
conditions"  numbered  1,  2,  and  3  were  not  considered  as  a 
part  of  said  insurance  contract  by  either  of  the  parties 
thereto,  and  that  they  were  no  part  of  said  contract  of  insur- 
ance, that  Outch  as  such  general  agent  agreed  with  Mayfield 
to  have  said  insurance  contract  embodied  into  a  written  policy 
of  insurance  to  be  executed  and  delivered  to  him  within  a 
reasonable  time,  but  that  the  insurance  company  has  negli- 
gently and  illegally  refused  to  issue  said  policy. 

It  is  further  alleged  that  on  or  about  September  10,  1918, 
at  the  special  request  of  Outch,  as  general  agent  of  the  in- 
surance company,  Mayfield  went  to  Dr.  E.  P.  Colvin,  an  ex- 
amining physician  duly  appointed  by  and  acting  for  said 
insurance  company,  and  was  duly  examined  in  the  manner  re- 
quired by  the  insurance  company,  which  examination  was 
favorable  and  of  such  disclosures  and  nature  as  to  warrant 
and  justify  the  insurance  as  agreed  upon  and  disclosed  that 
Mayfield  was  a  good  insurance  risk  at  that  time,  as  con- 
templated in  said  life  insurance  contract,  and  thereupon  and 
at  that  time  the  said  Outch  again  informed  him  that  he  was 
insured  in  the  Montana  Life  Insurance  Company  in  the  sum 
of  $1,000,  and  that,  in  case  of  his  death,  his  wife  would 
receive  from  the  Montana  Life  Insurance  Company  the  sum 
of  $1,000,  and  that  said  Montana  Life  Insurance  Company 
would  be  obligated  to  pay  said  $1,000  from  that  date. 

The  complaint  further  alleges  that  Mayfield  was  especially 
desirous  of  having  his  life  insured  at  that  particular  time  for 
the  reason  that  he  then  contemplated  a  trip  from  his  ranch 
in  Carter  county,  Montana,  to  St.  Louis,  Missouri,  with  sev- 
eral carloads  of  horses,  and  for  the  further  reason  that  at 
that  time  there  was  an  epidemic  of  influenza  prevalent  among 
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the  people  in  his  locality,  and  that  he  believed  in  and  relied 
upon  the  statements  made  to  him  by  Qutch  and  otherwise 
would  not  have  paid  his  money  or  have  taken  the  physical 
examination,  or  have  had  anything  to  do  with  the  defendants, 
but  would  have  arranged  for  insurance  with  some  other 
company. 

It  is  further  alleged  that  on  or  about  said  tenth  day  of 
September,  1918,  Mayfield  started  on  his  trip  with  said  horses ; 
that  he  contracted  the  influenza,  and  as  a  result  thereof  died 
at  St.  Louis,  Missouri,  on  October  20,  1918;  that  on  the 
thirty-first  day  of  October,  1918,  the  plaintiff,  wife  of  the 
deceased  Mayfield,  and  beneficiary  under  the  alleged  contract 
of  insurance,  furnished  the  insurance  company  with  notice 
and  proof  of  the  death  of  Mayfield,  and  in  all  respects  has 
performed  the  conditions  of  the  insurance  contract  on  her 
part;  but  that  the  insurance  company  has  refused  to  pay  her 
said  $1,000,  and  denies  any  liability  on  said  contract.  The 
complaint  further  shows  that  the  insurance  company  retained 
the  $45.05  premium  paid  by  Mayfield  until  some  time  in  the 
month  of  December,  1918,  when  a  check  for  the  amount 
thereof  was  delivered  to  the  plaintiff  by  the  company,  which 
she  declined  to  accept  and  afterward  returned  to  the  com- 
pany. 

To  this  complaint  the  defendants  interposed  a  general  de- 
murrer,  which  was  sustained  by  the  court.  The  plaintiff 
elected  to  stand  upon  her  complaint,  and  judgment  was  en- 
tered against  her,  dismissing  the  complaint,  from  which  judg- 
ment she  has  appealed  to  this  court. 

The  authorities  are  agreed  that,  in  the  absence  of  a  statute 
[1]  to  the  contrary,  an  oral  contract  of  insurance  which  con- 
tains all  of  the  essentials  to  a  contract  is  valid.  (14  B.  C.  L. 
880;  1  Cooley's  Briefs  on  the  Law  of  Insurance,  364;  Kerr 
on  Insurance,  sec.  29.) 

It  is  to  be  observed  that  the  entire  transaction  between  the 
[2]  applicant,  Mayfield  and  the  defendant  insurance  com- 
pany was  carried  on  through  George   M.   Gutch,   alleged   to 
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be  a  general  agent  of  the  company,  and  all  of  his  acts,  state- 
ments and  declarations  with  reference  to  the  contract  under 
consideration  are  to  be  viewed  in  the  light  of  this  relation. 

In  the  case  of  Fraser  v.  Home  Life  Ins,  Co,,  71  Vt.  482, 
45  Atl.  1046,  the  question  was  presented  whether  an  extension 
of  time  for  payment  of  a  premium  on  a  life  insurance  policy 
had  been  made  so  as  to  bind  the  company.  The  policy  con- 
tained a  provision  to  the  effect  that  **No  agent  has  power 
on  behalf  of  the  company  •  •  •  to  extend  the  time  for 
paying  a  premium."  The  extension  had  been  granted  by  a 
general  agent,  and  the  court,  in  holding  that  the  company 
was  bound,  said:  "  *A  general  agent,  in  absence  of  proof  to 
the  contrary,  is  presumed  to  possess  authority  to  transact  the 
business  of  the  company  generally,'  certainly  such  business  as 
related  to  the  procurement  and  continuance  of  risks.  He  was 
the  company's  alter  ego.'* 

In  3  Cooley's  Briefs  on  the  Law  of  Insurance,  page  2478, 
speaking  of  the  authority  of  agents  to  waive  conditions  and 
forfeitures,  it  is  said:  **The  extent  of  an  agent's  power  to 
waive  conditions  and  forfeitures  is,  of  course,  dependent  on 
the  extent  of  his  authority  to  act  for  the  insurer.  If  he  is 
a  general  agent,  his  power  to  waive  conditions  and  forfeitures 
is,  according  to  the  weight  of  authority,  coextensive  with  that 
of  the  insurance  company  itself."  And  in  support  of  the 
text  the  author  cites  a  long  line  of  authorities. 

While  some  of  the  authorities  cited  are  cases  involving  fire 
insurance  contracts,  so  far  as  the  question  involved  in  this 
case  is  concerned,  that  is  immaterial,  for  in  the  authority  last 
referred  to,  at  page  "2479,  it  is 'said:  ''With  reference  to 
waiver,  no  distinction  seems  to  be  made  between  the  power  of 
a  general  agent  of  a  life  insurance  company  and  that  of  a 
fire  insurance  company." 

In  the  case  of  Halle  v.  New  York  Life  Ins.  Co.,  22  Ky. 
Law  Rep.  740,  58  S.  W.  822,  it  appeared  that  ''Joseph  Halle 
was  a  citizen  of  the  city  of  Manaos,  Brazil,  South  America, 
and  on  September  21,  1892,  at  the  solicitation  of  one  Garcia, 
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general  agent  for  the  appellee  company,  applied  to  that  com- 
pany for  an  insurance  on  his  life  in  the  sum  of  20,000  milreis, 
Brazilian  currency,  or  about  $10,920.  The  required  medical 
examination  was  made,  the  application  duly  forwarded,  and 
the  first  semi-annual  premium  paid  to  the  financial  agents  of 
the  company.  The  following  'conditional  receipt'  was  then 
delivered  to  the  assured:  'Conditional  Receipt.  No.  Z17,285. 
Age  40  years.  Amount,  reis  20,000,000,  3,000.  Table  A.  In- 
surance, ordinary  tontine.  Premium,  459,000rs.  462,000. 
Payable  half  yearly.  Manaos,  Sept.  21,  1892.  Received  from 
Mr.  Joseph  Halle  the  sum  of  four  hundred  and  sixty  milreis, 
Brazilian  money  of  the  United  States,  to  be  applied  to  the 
first  half-yearly  premium  on  an  insurance  of  twenty-thousand 
milreis,  Brazilian  dollars,  on  the  life  of  the  same,  for  which 
a  formal  application  is  made  to  the  New  York  Life  Insurance 
Company,  provided  that  said  application  be  accepted  by  said 
company,  and  that  a  policy  be  issued  by  virtue  thereof.  If 
said  insurance  is  issued,  it  should  begin  on  September  21, 1892, 
subject  to  the  conditions  and  clauses  of  the  policies  of  the 
said  company.  It  is  further  understood  and  agreed  that,  if 
the  company  does  not  issue  the  policy  consistently  with  said 
formal  application,  the  above-mentioned  sum  will  be  refunded 
to  the  bearer  of  this  receipt,  and  in  exchange  for  it.  No  one 
except  the  president,  vice  president,  second  vice  president, 
or  actuary  is  authorized  to  make,  alter,  or  cancel  contracts 
or  waive  forfeitures.  This  receipt  will  become  null  and  void 
if  any  amendment  or  erasure  is  made  in  the  printed  form. 
[Stamp.]  The  company  returns,  in  case  of  declining  the  risk, 
the  amount  in  reis  received,  without  interest,  but  without  re- 
duction. [Signed]  New  York  Life  Insurance  Company,  Sub- 
department  of  Brazil.  C.  C.  Simmons,  Manager.  M.  Storch, 
Accountant.  Countersigned  by  Bernardo  Bockris  &  Co., 
Bankers.'  "  This  application  reached  New  York  on  November 
22,  1892,  but  the  company  neither  accepted  nor  rejected  it. 
Instead,  it  made  out  two  policies  on  a  different  plan,  which 
were  forwarded  to  the   company's   bankers  to  be  submitted 
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to  the  applicant.  In  March,  1893,  Halle  called  on  these 
bankers  to  make  the  second  payment  on  his  policy,  and  then 
first  learned  of  the  proposed  change  in  his  insurance.  He 
immediately  wrote  the  company,  declining  to  accept  the  poli- 
cies, but  before  any  answer  to  his  communication  was  received 
he  died.  The  company  declined  to  pay  the  death  claim  upon 
the  theory  that  no  insurance  had  been  effected  as  the  minds 
of  the  contracting  parties  had  never  met,  whereupon  suit  was 
brought  by  the  widow  and  children  of  Halle.  At  the  trial, 
to  quote  the  language  of  the  court:  **It  is  shown,  by  satisfac- 
tory and  uncontradicted  proof,  that  it  was  agreed  between 
the  agent  and  appellant  (applicant)  that  his  insurance  should 
begin  on  the  date  of  the  receipt  when  the  first  premium  was 
paid."  The  defendant  company  prevailed  in  the  lower  court, 
but  on  appeal  the  decision  was  reversed,  and  it  was  held  that 
the  plaintiffs  were  entitled  to  recover  the  insurance  money 
in  dispute.  In  commenting  upon  the  fact  that  the  receipt 
issued  at  the  time  the  application  was  made  provided  in 
effect  that  the  insurance  should  only  become  effective  on  Sep- 
tember 21,  1892,  if  the  application  was  accepted  by  the  com- 
pany, the  court  said:  **To  the  contention  that  the  applicant 
agreed  otherwise  in  the  application,  and  that  no  officer  or 
agent  other  than  the  president,  vice  president,  etc.,  could 
make  special  contracts,  it  is  sufficient  to  say  that  the  agent 
Qarcia  was  the  general  agent  of  the  company,  and  so  signed 
his  name  in  the  application  of  Halle  which  was  considered 
by  the  company.  This  agent  does  not  testify,  and  the  disin- 
terested witnesses  present  when  the  transaction  with  Halle 
occurred  leave  no  room  to  doubt  the  terms  of  the  contract. 
It  was  pressed  on  the  applicant  that  he  stood  insured  from 
the  very  time  he  paid  his  money,  a  consideration  of  no  small 
moment,  in  view  of  the  great  distance  the  parties  were  from 
the  home  office,  and  the  length  of  time  which  must  elapse 
before  permanent  insurance  could  be  obtained." 

This  language  is  particularly  applicable  to  this  case,  where 
it  appears  from  the  allegations  of  the  complaint  that  the  ap- 
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plicant,  Mayfield,  was  **  especially  desirons  of  having  his  life 
insured  at  this  particular  time"  by  reason  of  a  contemplated 
journey  from  his  home  to  St.  Louis,  Missouri,  and  also  because 
of  the  prevalence  of  an  epidemic  of  influenza  in  his  neighbor- 
hood and  the  positive  statement  of  the  general  agent  of  the 
company  made  to  applicant  at  the  close  of  the  medical  ex- 
amination of  the  applicant,  that  he  was  then  ''insured  in  the 
Montana  Life  Insurance  Company  in  the  sum  of  $1,000,  and 
that  in  case  of  his  death  his  wife,  Mabel  A.  Mayfield,  would 
recover  from  the  Montana  Life  Insurance  Company  the  sum 
of  $1,000,  and  that  the  said  Montana  Life  Insurance  Com- 
pany would  be  obligated  to  pay  said  $1,000  from  that  date." 

The  Halle  Case  is  referred  to  and  explained  in  MoKrstadt 
V.  Mutual  Life  Ins,  Co,  of  New  York,  115  Fed.  81,  52  C.  C.  A. 
675,  when  the  court,  referring  to  this  case,  said:  **The  court 
found  that  there  was  a  complete  oral  agreement  for  tem- 
porary insurance,  and  that  this  contract  continued  in  force 
pending  a  proposition  by  the  company  to  make  a  different 
contract  than  the  one  applied  for,  or,  in  other  words,  until 
there  had  been  a  final  termination  of  pending  negotiations." 

In  a  later  Kentucky  case.  Northwestern  Mutual  Life  Ins. 
Co,  V.  Neafus,  145  Ky.  563,  36  L.  B.  A.  (n.  s.)  1211,  140 
S.  W.  1026,  the  court  made  reference  to  the  Halle  Case,  and, 
while  disapproving  it  in  part,  did  not  criticise  that  portion  to 
which  we  have  made  reference.  The  court  then  said:  **It 
will  be  observed  that  in  this  case  it  was  agreed  by  and  be- 
tween Halle  and  the  agent  of  the  company  having  authority 
to  speak  for  it,  and  to  vary  the  terms  of  the  application,  that 
Halle  stood  insured  from  the  date  of  the  receipt,  and  from 
the  language  of  the  opinion  it  cannot  be  doubted  that  this 
parol  contract  between  Halle  and  the  agent  was  in  itself  suffi- 
cient to  authorize  the  court  in  holding  that  Halle  was  insured 
from  the  date  of  his  application."  The  same  case  is  cited  in 
1  Cooley's  Briefs  on  the  Law  of  Insurance,  page  845,  as 
sustaining  the  statement  in  the  text  that  **An  agreement 
between  the  applicant  and  the  agent  that  the  insurance  shall 
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begin  on  payment  of  the  first  premium,  and  that,  if  the  pol- 
icy is  not  issued,  the  sum  should  be  refunded,  may  be  main- 
tained as  an  agreement  for  temporary  insurance,  to  continue 
until  the  application  should  be  accepted  or  rejected." 

According  to  the  allegations  of  the  complaint  in  this  case 
[3]  .Gutch  was  a  general  agent  of  the  insurance  company, 
and  in  that  capacity,  while  transacting  business  for  it,  made 
it  a  general  practice  to  represent  to  prospective  patrons  that 
the  insurance  taken  out  through  him  would  be  binding  on  the 
company  from  the  date  of  the  payment  of  the  first  year's 
premium  and  the  passing  of  a  satisfactory  medical  examina- 
tion, and  that  the  company  had  enjoyed  a  considerable 
amount  of  profitable  business  through  the  activities  of  this 
agent.  The  complaint  further  shows  that  these  representa- 
tions were  made  to  Mayfield  at  the  time  he  paid  his  first 
annual  premium  and  took  his  medical  examination  and  were 
believed  in  and  relied  upon  by  him. 

We  hold  that  under  these  allegations  the  general  agent, 
Gutch,  was  clothed,  prima  facie,  with  the  ostensible  authority 
to,  and  did,  waive  the  conditions  of  the  receipt  issued  to  May- 
field,  and  that  his  agreement  that  the  insurance  should  be 
in  force  from  the  date  of  its  issuance  was  binding  upon  the 
company  (sec.  7947,  Rev.  Codes  1921),  and  therefore  that 
the  complaint  states  a  cause  of  action. 

For  the  reasons  above  indicated,  we  recommend  that  the 
judgment  be  reversed  and  the  cause  remanded  to  the  district 
court,  with  directions  to  overrule  the  demurrer. 

Per  Curiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  reversed  and  the  cause  remanded  to  the 
district  court,  with  directions  to  overrule  the  demurrer. 

Reversed. 

62  Mont. — 85 
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Personal  Injuries — EaUroads — Insufficient  Complaint — Defect 
Supplied  by  Answer — Safe  Appliances — Duty  of  Master 
and  Servant  —  Nonsuit  —  Defective  Record  on  Appeal  — 
Waiver. 

Personal    Injuries  —  Proximate    Cause  —  Defective    Complaint    Cored    by 
Answer. 

1.  Complaint  in  a  personal  injury  action  which  simply  disclosed  the 
negligence  of  the  master,  without  a  statement  of  facts  showing  that 
the  negligence  was  the  proximate  cause  of  the  injury,  was  insuffi- 
cient; held,  however,  that  the  defect  was  cured  by  allegations  in  the 
answer  showing  causation. 

Appeal   and   Error — Defective   Record — Waiver  by   Failure   to   Move   Dis- 
missal. 

2.  Under  section  9747,  Revised  Codes  of  1921,  providing  that  all 
objections  to  the  record  on  appeal  shall  be  deemed  waived  unless  a 
motion  to  dismiss  is  made,  an  assignment  of  error  that  the  trial 
judge  settled  the  stenographer's  transcript  after  he  went  out  of  office 
will  not  be  entertained  where  the  hearing  on  appeal  was  had  by  both 
partif^  on  the  theory  that  the  transcript  was  correct,  and  where  no 
motion  to  dismiss  had  been   made. 

Personal  Injuries — Safe  Appliances — Duty  of  Master  and  Servant. 

3.  While  the  master  must  exercise  reasonable  care  to  furnish  hia 
servant  reasonably  safe  and  suitable  appliances  with  which  to  work, 
the  servant  is  under  a  reciprocal  duty  of  exercising  reasonable  and 
ordinary  care  in  their  use  when  furnished,  such  duty  increasing  with 
the  dangerous  character  of  the  work. 

Same — Master  not  Insurer  of  Safety  of  Servant. 

4.  The  law  does  not  impose  upon  the  master  the  duty  of  providing 
his  servant  with  appliaiu'os  which  would  make  it  impossible  for  him 
to  be  injured,  since  such  a  rule  would  make  the  former  an  insurer 
of  the  safety  of  the  latter. 

Same — Master    and    Servant — Unsafe    Appliances — Evidence — When    Non- 
suit Proper. 

5.  Plaintiff's  intestate,  a  hostler's  helper  at  defendant  company's 
roundhouse,  was  electrocuted  while  attempting  to  thaw  out  a  com- 
pressed air-pipe  running  parallel  with  but  about  four  feet  below  a 
high  tension  wire,  with  a  torch  attached  to  an  iron  rod,  while  stand- 
ing on  a  locomotive.  The  complaint  charged  negligence  in  failing 
to  furnish  the  servant  suitable  appliances  with  which  to  do  the  work. 
Held,  that  in  the  absence  of  evidence  showing  that  at  the  time  of  the 
accident  the  servant  was  acting  within  the  scope  of  his  employment, 
that  the  appliances  used   were   furnished   by  defendant,   or,  if  fur- 
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niflhed  or  their  use  acquiesced  in  by  it,  that  they  were  unsuitable  if 
properly  used,  his  case  disclosiDg,  on  the  contrary,  that  death  was 
dae  to  inattention  and  indifference  to  his  own  safety,  a  nonsuit  was 
properly  granted. 

Appeal  from  District  Court,  Wheatland  County;  John  A. 
Matthews,  Judge. 

Joseph  George  Sevanin^  as  administrator  of  the  estate  of 
Panteli  Simeon  Katsios,  deceased,  against  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company.  Judgment  of  non- 
suit and  plaintiff  appeals.    Affirmed. 

Mr.  W.  C.  Husband,  for  Appellant,  and  Mr.  Henry  C. 
Smith,  of  Counsel,  submitted  a  brief;  Mr.  Smith  argued  the 
cause   orally. 

Was  the  negligence  of  the  defendant  the  proximate  cause 
of  the  death  of  Katsios  t  The  question  of  law  involved  in 
this  inquiry  is,  on  motion  for  a  nonsuit,  easily  answered.  If 
the  act  of  the  defendant  in  furnishing  to  the  deceased,  an 
immature,  ignorant  employee  of  foreign  birth,  for  use  in 
thawing  out  the  air-pipes,  an  iron  bar,  a  good  conductor  of 
electricity,  when  a  wooden  bar  could  more  easily  have  been 
furnished,  and  allowing  the  practice  to  grow  up  (or  making 
it  necessary,  by  reason  of  furnishing  no  other  method)  of 
climbing,  or  to  climb,  upon  the  metal-covered  cab  of  an  engine, 
or  motor,  for  the  purpose  of  applying  the  heat,  in  and  about 
a  turntable  and  roundhouse,  where  drafts,  gusts  of  wind,  in- 
creased velocity  of  wind,  and  other  causes  made  it  probable, 
especially  after  dark,  that  the  iron  bar  would  be  driveii 
against  a  near-by  trolley  charged  with  electricity  sufficient  at 
all  times  to  kill  a  man,  at  any  moment,  then  we  concede 
the  motion  for  a  nonsuit  to  have  been  properly  granted. 
Otherwise,  the  situation  involved  a  question  which  only  the 
jury  was  empowered  to  answer.  (KUleen  v.  Barnes-King 
Dev.  Co.,  46  Mont.  212,  127  Pac.  89;  Kinsel  v.  North  Butte 
M,  Co,,  44  Mont.  445,  120  Pac.  797 ;  Mize  v.  Rocky  M.  B.  Tel, 
Co.,  38  Mont.  521,  129  Am.  St.  Rep.  659,  16  Ann.  Cas.  1189, 
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100   Pac.    971;    Hall   v.    Northern   Pac.    Ry,    Co.,    56   Mont. 
537-543,  186  Pac.  340.) 

The  question  as  to  whether  the  defendant  h'iid  adopted  a 
reasonably  safe  method  for  thawing  the  air-pipe  was  one 
of  fact  for  the  jury.  (Bourke  v.  Butte  E.  &  P.  Co.,  33 
Mont.  267,  83  Pac.  470;  Bvrsch  v.  Citizens'  EL  Co,,  36  Mont. 
574,  93  Pac.  940;  Giraudi  v.  Electric  Imp,  Co.,  107  Cal.  120, 
48  Am.  St.  Rep.  114,  28  L.  R.  A.  596,  40  Pac.  108;  Goe  v. 
Northern  Pac,  By,  Co.,  30  Wash.  654,  71  Pac.  182;  Lundeen 
V.  Livingston  El,  L.  Co.,  17  Mont.  32,  41  Pac.  995;  Verlinda 
V.  Stone  &  W.  E.  Co.,  44  Mont.  223,  119  Pac.  573;  Berg  v. 
Boston  &  M.  Con.  C.  &  S.  Co.,  12  Mont.  212,  29  Pac.  545; 
Neilson  v.  Missoula  Creamery  Co.,  59  Mont.  270,  196  Pac. 
357;  Stewart  v.  Stone  &  W.  E.  Corp.,  44  Mont.  160,  119 
Pac.  568 ;  Westlake  v.  Keating  Gold  M.  Co.,  48  Mont.  120,  136 
Pac.  38;  Surman  v.  Cruse,  57  Mont.  253,  187  Pac.  890.) 

Messrs.  Murphy  &  Whitlock  and  Mr.  L.  D.  Glenn,  for  Re- 
spondent, submitted  a  brief;  Mr.  A.  N.  Whitlock  argued  the 
cause  orally. 

The  duty  of  a  master  in  the  matter  of  furnishing  an  ap- 
pliance is  to  exercise  reasonable  care  to  furnish  reasonably 
safe  appliances  under  all  of  the  circumstances  of  the  case. 
(Forqu^r  v.  Slater  Brick  Co.,  37  Mont.  427,  97  Pac.  843; 
Makarites  v.  Chicago  M.  dt  St.  P.  Ry.  Co.,  59  Mont.  493,  197 
Pac.   743.) 

The  employer,  once  he  has  exercised  ordinary  care,  is  not 
responsible  for  the  manner  in  which  the  employee  uses  an 
appliance  unless,  as  pointed  out  above,  the  situation  is  such 
as  to  require  instruction  or  warning,  about  w^hich  no  com- 
plaint  is  made  here.  There  is  a  reciprocal  duty  upon  the  part 
of  the  employee  when  an  appliance  is  furnished  him  to  exer- 
cise ordinary  care  in  its  use  {Steioari  v.  Pittsburg  Copper 
Co.,  42  Mont.  200,  111  Pac.  723.)  This  duty  of  the  servant 
to  exercise  care  on  his  own  part  increases  with  the  dangerous 
character  of  the  work.    Necessarily  there  is  danger  attending 
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any  Wtirk  upon  or  near  wires  of  the  character  of  the  wire 
involved  in  this  case,  but  that  does  not  impose  upon  the 
master  the  duty  of  furnishing  an  appliance  with  which  it 
would  be  impossible  for  a  servant  to  get  injured.  In  fact, 
it  does  not  appear  that  any  such  appliance  could  have  been 
furnished  in  this  case.  But  it  does  appear  that  there  wfs 
no  danger  whatever  so  long  as  the  appliance  was  kept  away 
from  the  wire  which  was  doubtless  known  by  the  deceased  to 
be  charged  with  electricity,  as  no  complaint  is  made  of  the 
fact  that  defendant  permitted  him  to  work  without  advising 
him  of  the  proximity  of  a  dangerous  current.  Where  the  in- 
jury results  from  the  negligent  use  by  an  employee  of  a  safe 
appliance,  there  is  no  liability.  (Labatt  on  Master  and  Ser- 
vant, 1520 ;  Forquer  v.  Brick  Co.,  37  Mont.  427,  97  Pac.  843 ; 
Masich  v.  American  8.  &  R,  Co.,  44  Mont.  36,  118  Pac.  764.) 

As  we  view  this  case,  if  we  assume  that  deceased  was  about 
his  duties  at  the  time,  it  seems  to  us  that  all  of  the  evidence 
clearly  indicates  that  the  job  in  hand  was  the  thawing  of 
the  pipe,  that  the  method  of  doing  this  work  and  the  details 
connected  with  it  were  entirely  selected  and  determined  by  the 
servants  who  engaged  therein,  and  the  doctrine  which  is  ex- 
emplified in  the  case  of  Markinovich  v.  Northern  Pac,  Ry,  Co,, 
55  Mont.  139,  174  Pac.  183,  that  the  master  is  not  responsible 
for  an  injurj'  to  his  servant  which  results  proximately  from 
the  manner  in  which  the  servants  do  their  work  applies.  He  is 
not  required  to  supervise  the  disposition  of  his  working  force 
in  carrying  out  the  details  of  the  employment,  any  more  than 
he  is  required  to  direct  the  workmen  in  the  use  of  simple  tools 
and  appliances,  precludes  recovery. 

MR.  COMMISSIONER  AYERS  prepared  the  opinion  for 
the  court. 

On  December  5,  1916,  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  in  operating  its  main  line  of  railroad  from 
Chicago  to  Seattle,  maintained  a  turntable  at  Harlowton,  then 
Meagher,  now  Wheatland,  county.    Harlowton  being  the  sta- 
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tion  to  which  its  trains  coming  from  the  East  were  changed 
from  steam  to  electric  power,  it  was  necessary  to  turn  the 
steam  engines  on  said  turntable  for  their  return  trips.  The 
turntable  was  operated  and  propelled  by  compressed  air,  con- 
veyed to  it  by  an  overhead  iron  pipe,  and  in  cold  weather  the 
air  would  become  frequently  congested  by  frost.  The  plain- 
tiff, administrator  of  the  estate  of  Panteli  Simeon  Eatsios, 
deceased,  by  his  amended  complaint  of  September  28,  1918, 
seeks  to  recover  from  the  defendant  company  $25,000  for  the 
death  of  Katsios,  negligently  caused  by  it.  He  alleges  the 
foregoing  facts,  and  that  Eatsios  at  the  time  of  his  death, 
December  5,  1916,  and  for  a  long  time  prior  thereto,  was  an 
employee  of  the  defendant,  and  was  employed  by  it  in  inter- 
state commerce,  to  make  repairs  and  improvements  on  its 
railway  lines  and  to  assist  in  operating  the  said  turntable, 
and  in  operating  and  running  engines  in  and  out  of  the 
roundhouse  at  Harlowton;  that  the  employees  were  directed, 
and  it  became  customary  for  them  to  thaw  said  pipe  by  ap- 
plying fire  thereto,  which  was  done  by  means  of  an  iron  rod 
with  a  lighted  torch  of  waste  fastened  to  one  end,  and  in 
order  to  reach  the  air-pipe  they  would  run  an  engine  under 
it,  climb  on  top  of  the  cab  thereof,  and  hold  the  torch  aloft  to 
th^  air-pipe.  Near  the  pipe  and  paralleling  it  ran  an  electric 
wire  of  high  voltage,  carrying  current  sufficient  at  all  times 
to  kill  human  beings.  Then  follows  the  allegation  of  negli- 
gence to  the  effect  that  the  defendant  directed  and  allowed 
its  servants  (no  mention  of  deceased  as  one  of  them)  to  stand 
on  an  engine  and  use  an  iron  rod  for  a  torch  handle  in 
proximity  to  the  high-voltage  wire,  both  of  which  were  ef- 
fectual conductors  of  electricity,  and  that  it  negligently 
failed  to  insulate  the  iron  engine,  or  to  furnish  a  noncon- 
ductive  bar  for  the  torch;  that  deceased,  ''while  using  the 
said  bar  in  the  performance  of  his  work  under  the  defendant, 
and  exercising  ordinary  care  on  his  part  and  ignorantly 
standing  on  an  iron  conductor,  suffered  grievous  bodily  in- 
jury, by  the  escape  of  said  electric  current  into  his  body, 
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through  said  bar,"  which  caused  his  death.  That  this  com- 
plaint would  not  withstand  an  attack  by  demurrer  is  ap- 
parent. In  a  case  of  this  character  the  complaint  must  dis- 
[1]  close  not  only  the  negligence,  but  facts  showing  that 
the  negligence  was  the  proximate  cause  of  the  injury  causing 
death.  (Allen  v.  Bear  Creek  Coal  Co.,  43  Mont.  269,  115 
Pac.  673;  Qlover  v.  Chicago  M.  &  St  P.  By.  Co.,  54  Mont. 
446,  171  Pac.  278 ;  Stones  v.  Chicago,  M.  d;  St.  P.  By.  Co.,  59 
Mont.  342,  197  Pac.  252.)  The  complaint  alleges  the  negli- 
gent furnishing  of  appliances,  but  it  does  not  set  out  facts 
showing  how  the  accident  occurred,  nor  does  it  allege  any 
facts  concerning  deceased's  whereabouts,  what  he  was  doing 
with  said  rod,  what  work  he  was  engaged  in,  or  on  what 
iron  conductor  he  was  ignorantly  standing  when  he  received 
the  injury.  If  we  were  to  infer  from  plaintiflE's  complaint, 
in  addition  to  his  allegation  above  quoted,  that  deceased  was 
following  the  alleged  custom  of  the  employees  and  standing 
on  an  engine,  holding  aloft  an  iron  rod  with  a  torch  on  one 
end  which  he  was  applying  to  the  air-pipe  for  the  purpose 
of  thawing  it,  we  would  be  reading  into  the  complaint  just 
that  much. 

The  complaint  was  not  attacked  by  demurrer  or  otherwise 
or  at  all  before  the  trial.  The  defendant  answered  and 
sought  to  raise  the  suflSciency  of  the  complaint  at  the  trial  by 
objection  to  the  introduction  of  testimony.  This  attack  would 
have  been  good  had  it  not  been  for  the  affirmative  allegations 
of  its  answer  to  the  effect  that  deceased  climbed  upon  an 
engine  and  with  a  torch  on  the  end  of  an  iron  rod  was  ap- 
plying the  same  to  the  compressed-air  pipe,  which  had  become 
frozen,  when  he  brought  the  rod  in  contact  with  the  electric 
wire,  and  that  by  reason  thereof  the  current  was  communi- 
cated to  his  body  and  caused  his  death.  The  electric  wire, 
the  air-pipe,  the  engine,  and  the  iron  rod  are  described  by 
the  affirmative  allegations  of  the  answer  so  that  there  is  no 
room  for  doubt  but  that  they  are  the  same  as  mentioned  in 
the  complaint.    The  answer  supplies  exactly  what  the  com- 
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plaint  lacks,  the  facts  showing  causation,  and  that  one  plead- 
ing may  provide  necessary  allegations  omitted  from  the  plead- 
ing of  an  adversary  is  the  rule  at  common  law   (1  Chitty  on 
Pleading,  p.  703),  and  has  been  adopted  and  recognized  by 
all  states  proceeding  under  the  Code   system    (1   Sutherland 
on   Code  Pleading,   Practice,   and  Forms,   sec.   361;  Bliss  on 
Code  Pleading,  3d  ed.,  sec.  437;  Pomeroy  on  Code  Remedies, 
sec.  579;  31  Cyc.  714.)     This  has  long  and  consistently  been 
the  rule  in  Montana.     {Hershfield  &  Bro,  v.  Aiken,  3  Mont. 
442;  Murphy  v.  Phelps,  12  Mont.  531,  31  Pac.  64;  Hamilton 
V.   Great  Falls  8t  Ry.  Co.,  17  IMont.  334,  42  Pac.  860,  43 
Pac.   713;   Lynch  v.   Bechiel,   19   Mont.   548,    48   Pac.   1112; 
Crowder  v.  McDonnell,  21  Mont.   367,  54  Pac. -43;  Hefferlin 
V.  Karlman,  29  Mont.  139,  74  Pac.  201 ;  Harmort^  Fox,  31 
Mont.  324,  78  Pac.  517;  Mantle  v.  White,  47  MontN34,  132 
Pac.  22 ;  Stephens  v.  Conley,  48  Mont.  352,  Ann,  Cas.  "llJl^Di 
958,  138  Pac.  189.)  '^ 

The  plaintiff  desiring  to  bring  before  this  court  the  evident 
[2]     introduced  below,  gave  notice  of  settlement  of  the  sten 
ographer's   transcript   before    Honorable   John    A.    Matthews, 
judge  who  tried  the  case,  but  who  at  the  time  was  a  justice  of 
this  court.     Notwithstanding  his    retirement    from    the    trial 
bench.  Justice  Matthews  heard  and  settled  the  stenographer's 
transcript.     The  defendant  did  not  appear  at  the   time,   but 
saved  its  exception  to  his  action  in  the  settlement  of  the  same, 
and  urges  here  as  error  that  he,  not  being  a  district   judge 
where  the  action   was   pending,   had  no   authority   under   the 
statutes  to  settle  the  transcript.    No  contention  is  made  that 
the  transcript  is  not  correct  or  that  the  consideration  thereof 
by  this  court  will  prevent  a  fair  hearing,  consideration,   and 
decision  of  the  appeal  on  its  merits.     It  is  physically  here  and 
it  is  manifestly  correct.     True,  it  did  not  come  here  in  the 
identical  way   provided  by  statute    (Laws   1915,   Chap.    149), 
but,  being  here,  it  must  be  considered  unless  removed  by  mo- 
tion to  dismiss  the  appeal  for  lack  of  a  transcript,  or  to  strike 
the   alleged   transcript   from   the   record,    or    some    kindred 
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motion.  Section  9747,  Revised  Codes  of  1921,  which  was 
section  7116,  Revised  Codes  of  1907,  provides:  **A11  objections 
to  the  record  and  brief  of  appellant  shall  be  deemed  waived 
unless  a  motion  to  dismiss  is  made  because  thereof,  except 
such  as  will  prevent  a  fair  hearing,  consideration,  and  deci- 
sion of  the  appeal  on  its  merits."  No  such  motion  or  kindred 
motion  was  made,  and  no  showing  is  attempted  that  the  con- 
sideration of  the  transcript  as  settled  will  prevent  a  fair 
hearing,  consideration,  and  decision  of  the  appeal  on  its 
merits.  On  the  contrary,  the  hearing  proceeded  in  this  court 
on  the  theory  that  the  transcript  was  entirely  correct.  To 
take  any  other  view  than  that  of  considering  the  transcript 
would  be  chasing  a  shadow  at  the  expense  of  letting  the  sub- 
stance escape. 

On  thb  Merits. 

At  the  conclusion  of  plaintiff's  case,  defendant  moved  for  a 
nonsuit,  which  motion  was  sustained,  and  judgment  entered 
thereon.  This  appeal  is  from  the  judgment,  and  the  only 
error  specified  is  that  **the  court  erred  in  sustaining  the  de- 
fendant's motion  for  a  nonsuit.*'  Thus  a  consideration  of  the 
entire  testimony  has  been  necessary. 

Deceased   was    a   hostler's   helper   at   the    roundhouse,    and 

had  been  so  engaged  at  least  a  month  and  a  half  immediatdy 

before  his  death.     Plaintiff  never  worked   on  the  same  shift 

with  deceased,  but  did  the  same  work  on  the  opposite  shift. 

He  and  his  partner  used  the  same  rod  for  thawing  the  air 

line  by  climbing  on  the  cab  of  an  engine.     The  air  line  was 

four   or   five   feet   from   the   electric   wire.     Eli    Evanoff,   the 

I  only  eye-witness  to  the  accident,  testified  that  deceased,  when 

killed,  was  standing  on  top  of  the  cab;  that  he  had  an  iron 

I  rod  in  his  hand;  that  there  was  lighted  waste  on  one  end  of 

\  it;   that  he  handed  the  rod  down   and   twice   witness   placed 

^  waste  on  it  and  handed  it  back,  and  then  when  in  the  act 

•         of  handing  it  down   again   **he    [meaning    deceased]     swung 

into  the  electric  wire  and  it  came  into  contact,  and  that  is 

the  end  of  it."    There  was  a  strong  wind,  and  the  witness 

I 

I 
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expressed  an  opinion  that  the  wind  blew  the  rod  against  the 
wire.  However,  the  testimony  of  the  witness  Baxter,  an 
engine  dispatcher,  is  to  the  undisputed  effect  that  the  electric 
wire  is  higher  than  the  air-pipe.  The  very  nature  of  things — 
the  electric  wire  higher  than  the  air-pipe  and  four  or  five 
feet  away,  the  iron  rod  about  ten  feet  long,  necessarily  heavy 
— ^would  destroy  the  witness'  theory  that  the  wind  blew  the 
rod  against  the  wire.  To  do  so  the  wind  must  not  only  blow 
the  rod  sidewise,  but  must  actually  lift  it  into  the  air.  Evan- 
oflP  fuither  testified  that  deceased  brought  the  engine  up  to 
where  it  was  standing  when  he  was  killed;  that  the  rod  was 
close  to  the  turntable;  that  deceased  secured  it  without  direc- 
tion  from   anyone;   that   the   foreman   did   not   instruct   him 

about  his  work  that  morning;  that  deceased  was  talking  to 

• 

Baxter,  the  engine  dispatcher;  and  that  **they  were  both 
talking  at  the  turntable  and  pointing  to  the  frozen  pipe ;  that 
is  all  I  know."  Hence  we  must  conclude  from  the  record 
that  deceased  brought  the  engine  to  the  place  where  it  stood 
when  he  was  killed,  without  instructions  from  anyone.  He 
secured  the  iron  rod  and  mounted  the  cab  of  the  engine 
without  instruction;  and  the  record  is  silent  as  to  whether 
these  acts  were  in  fact  a  part  of  his  duties,  and  is  also  silent 
as«  to  what  were  his  duties  as  a  hostler's  helper,  and,  in  the 
absence  of  any  showing,  we  must  also  conclude  that  the  plain- 
tiff has  not  discharged  his  burden  in  this  respect.  The  most 
that  can  be  urged  is  that  the  appliances,  the  engine  and  the 
rod,  were  selected  by  deceased  and  used  with  defendant's 
acquiescence,  but,  if  any  negligence  could  be  predicated  upon 
such  acquiescence,  it  must  be  based  upon  failure  to  warn, 
which  is  not  relied  upon  as  a  ground  of  negligence. 

On  the  other  hand,  if  we  assume  that  the  appliances,  the 
engine  and  the  rod,  were  furnished  by  the  defendant,  or  that 
their  use  was  acquiesced  in  by  it,  there  is  no  evidence  that 
they  were  unsuitable  if  used  with  ordinary  care.  True,  the 
rod  was  a  conductor  of  electricity,  but  the  electric  wire  was 
four  or  five  feet  from  the  air  line  where  the  rod  was  being 
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used,  and  above  it,  and  certainly  no  more  than  ordinary  care 
was  necessary  to  keep  the  rod  from  coming  in  contact  with 
the  wire  under  those  circumstances. 

The  master  must  exercise  reasonable  care  to  furnish  rea- 
[8]  sonably  safe  and  suitable  appliances  under  aU  the  cir- 
cumstances of  the  case.  {Fritz  v.  Salt  Lake  etc.  Light  Co.,  18 
Utah,  493,  56  Pac.  90;  Forquer  v.  Slater  Brick  Co.,  37  Mont. 
427,  97  Pac.  843;  Wallace  v.  CJiicago,  M.  &  8.  P.  Ry.  Co.,  48 
Mont.  427,  138  Pac.  499 ;  Swrman  v.  Cruse,  57  Mont.  253,  187 
Pac.  890;  Markarites  v.  Chicago,  M.  &  St.  P.  By.  Co.,  59 
Mont.  493,  197  Pac.  743.)  There  is  a  reciprocal  duty  upon 
the  part  of  an  employee,  when  the  appliance  is  furnished  him, 
to  exercise  reasonable  and  ordinary  care  in  its  use.  {Stewart 
V.  Pittsburg  Copper  Co.,  42  Mont.  200,  111  Pac.  723.)  This 
duty  on  the  part  of  the  servant  must  necessarily  increase  with 
the  dangerous  character  of  the  work.  Danger  is  attendant 
upon  any  work  near  wires  of  the  character  involved  in  this 
case.  But  we  -cannot  impose  upon  the  master  the  duty  of 
[4]  furnishing  an  appliance  which  would  make  it  impossible 
for  the  servant  to  become  injured.  Such  a  doctrine  would 
extend  the  rule  unreasonably  and  to  the  point  of  making  the 
master  an  insurer  of  the  safety  of  the  servant.  As  a  matter 
of  fact,  in  this  case  it  does  not  appear  that  any  such  appli- 
ance could  have  been  furnished,  while  it  does  appear  that 
there  was  no  danger  if  the  appliance  furnished  was  kept  away 
from  the  wire  which  was  known  by  deceased  to  be  heavily 
charged  with  electricity,  for  no  complaint  is  made  that  the 
defendant  was  negligent  in  failing  to  warn  him  of  its  dan- 
gerous character. 

The  record  fails  to  show  that  the  deceased,  when  injured, 
[6]  was  acting  within  the  scope  of  his  employment,  that  the 
appliances  complained  of  were  furnished  him  by  defendant, 
or,  even  if  presumed  to  have  been  furnished  by  the  defend- 
ant or  their  use  acquiesced  in  by  it,  it  fails  to  show  that  they 
were  unsuitable  if  properly  used  by  him.  This  plaintiff  was 
obliged  to  establish  before  recovery  could  be  had,  for  he  must 
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prove  that  the  defendant  failed  to  perform  its  duty  toward 
the  deceased,  as  charged  in  the  complaint,  and,  in  consequence 
of  such  failure,  that  deceased  received  the  injury  which 
caused  his  death.  (Pennsylvania  Co.  v.  Whitcomb,  111  Ind. 
212,  12  N.  E.  380;  4  Thompson  on  Negligence,  sec.  3866; 
Wood  on  Master  and  Servant,  sees.  345,  346;  Boyd  v.  Blumen- 
thai,  3  Penne.  (Del.)  564,  52  Atl.  330;  Markariies  v.  Chicago, 
M.  &  St,  P,  Ry,  Co,,  59  Mont.  493,  197  Pac.  743.)  But  from 
the  record  before  us  we  are  justified  in  saying  further  that 
the  appliances,  regardless  of  how  they  came  to  the  hands 
of  the  deceased,  were  reasonably  safe  and  suitable  under  all 
the  facts  and  circumstances  of  the  case,  and  that  the  injury 
causing  death  was  due  to  the  inattention  and  indifference  of 
deceased  to  his  own  safety.  When  injury  results  from  the 
negligent  use  by  a  servant  of  a  reasonably  safe  and  suitable 
appliance,  there  is  no  liability.  {Cahtll  v.  Hilton,  106  N.  Y. 
512,  13  N.  E.  339;  Masich  v.  American  Smelting  <&  Refining 
Co,,  44  Mont.  36,  118  Pac.  764;  Labatt  on  Master  and  Servant, 
sec.  1520.)  To  say  otherwise  would  be  requiring  the  master 
to  take  better  care  of  the  servant  than  he,  the  servant,  takes 
of  himself. 
We  recommend  that  the  judgment  be  affirmed. 

Per  Curia-m:  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  affirmed. 

Affirmed. 
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TBUDELL,    Respondent,    v.    HINGHAM    STATE    BANK, 

Appellant. 

(No.  4,735.) 
(Submitted    March    10,    1922.    Decided    March    27,    1922.) 

[205  Pac.  667.]. 

Conversion — Chattel    Mortgages — Foreclosure — Sale    of    Prop- 
erty— WTien  Void — Statute — Strict  Construction. 

Chattel  Mortgages  —  Sale  of   Property  —  Statutory   Requirements  —  Strict 
Compliance   Necessary. 

1.  The  requirements  of  section  8286,  Revised  Codes  of  1921,  under 
which  a  mortgagee  of  chattels  may  have  the  same  sold  on  default  of 
the  mortgagor  in  execution  of  the  power  granted  to  him  by  the  terms 
of  the  mortgage,  must  be  strictly  complied  with;  otherwise  jurisdic- 
tion to  make  it  is  absent  and  the  sale  does  not  divest  the  mortgagor 
of  title. 

Same — Sale  of  Property — When  Void. 

2.  Where  the  notice  of  sale  of  chattel  mortgaged  property  stated 
that  sale  of  a  portion  of  it  would  be  had  on  a  certain  hour  at  a 
given  place,  and  sale  of  another  portion  at  a  different  place  and  hour; 
and  all  of  it  was  sold  at  one  place  in  violation  of  the  statute  and 
the  provisions  of  the  mortgage,  the  sale  was  void. 

Same — Void   Sale  of   Property — Conversion. 

3.  A  mortgagee  of  personal  property  who  causes  the  sheriff  to  sell 
it  in  disregard  of  the  statutory  provisions  and  those  contained  in 
the  mortgage  giving  him  that  power  is  guilty  of  conversion,  entitling 
the  mortgagor  to  damages. 

Appeals  from  the  District  Court  of  Hill  County;  Prank  E. 
Carleton,  Judge. 

Action  by  Clarence  W.  Trudell  against  the  Hingham  State 
Bank  of  Hingham.  From  a  judgment  for  plaintiff  and  an 
order  denying  a  new  trial,  defendant  appeals.     Affirmed. 

Mr.  H.  S.  Kline,  Mr.  C.  B.  Elwell  and  Mr.  P.  M.  Rigg,  for 
Appellant,  submitted  a  brief;  Mr.  Elwell  argued  the  cause 
orally. 

We  contend  that  irregularities  complained  of  do  not  void 
the  sale,  where  the  sale  is  conducted  openly,  fairly  and  with- 
out any  taint  of  dishonesty,  and  where  the  power  contained 
in  th^  mortgage  was  fairly  executed.    If  there  had  been  any 
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attempt  on  the  part  of  the  defendant  to  keep  the  sale  a 
secret,  suppress  bidding  or  discourage  prospective  buyers,  it 
would  have  been  a  different  matter.  But  everyone  who  re- 
sponded to  the  regularly  posted  notices  was  given  an  oppor- 
tunity to  bid  on  all  the  property  in  question.  {Manwarihg 
V.  Jenison,  61  Mich.  899,  27  N.  W.  899.) 

The  main  contention  of  the  respondent  is  that  the  sale  was 
irregular  and  void  because  of  the  fact  that  part  of  the  prop- 
erty advertised  was  not  in  sight.  We  will  agree  that  the  pol- 
icy of  the  law  is  that  the  property  to  be  sold  should  be  in 
sight,  but  there  is  a  reason  for  this  policy,  and  we  contend 
that  if  the  reason  for  the  rule  has  not  been  violated,  then 
the  rule  itself  has  not  been  violated.  The  reason  of  the  rule 
is  unquestionably  that  the  prospective  bidders  may  see  the 
property,  know  what  they  are  bidding  on,  and  that  the  full 
value  of  the  property  may  be  realized.  (C.  J.  709,  sec.  510; 
Bowdoin  v.  Bedsole,  199  Ala.  648,  75  South.  167.)  In  this 
case  the  reason  of  the  rule  was  not  violated,  but,  on  the  con- 
trary, was  complied  with.  The  evidence  showed  plainly  that 
all  of  the  prospective  bidders,  who  were  present  at  the  time 
the  sale  was  advertised  to  take  place,  had  full  opportunity 
to  view  and  thoroughly  examine  the  property  to  be  sold,  and 
were  in  a  position  to  judge  the  fair  value  of  the  property 
and  make  an  intelligent  bid  on  the  same.  None  of  the  express 
provisions  of  the  statute  were  violated,  and  the  sale  was  a  fair 
and  open  one,  and  in  accordance  with  the  provisions  of  the 
mortgage  itself. 

Mr.  Victor  R,  Origgs,  for  Eespondent,  submitted  a  brief 
and  argued  the  cause  orally. 

Counsel  for  appellant  contends  that  inasmuch  as  the  sale 
was  conducted  openly,  fairly  and  without  any  show  of  dis- 
honesty, that  the  irregularity  connected  therewith  does  not 
void  the  sale.  Whether  or  not  the  mortgagee  must  comply 
strictly  with  the  terms  of  the  chattel  mortgage,  relative  to  the 
foreclosure  and  the  statutes  authorizing  foreclosure  of  chattel 
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mortgages,  has  not  been  passed  upon  by  this  court,  so  far 
as  we  can  determine,  nor  has  appellant  cited  any  decision  of 
this  court  touching  upon  that  point.  However,  other  courts 
have  held  that  there  must  be  a  strict  compliance  with  the 
statutes,  and  it  is  our  contention  that  there  is  every  reason 
why  the  mortgagee  should  be  held  to  a  strict  compliance  with 
the  statutes  in  this  state.  (See  Jankomtz  v.  Kaplan,  138 
Minn.  452,  165  N.  W.  275,  citing  Powell  v.  Hardy,  89  Minn. 
229,  94  N.  W.  682;  Casey  v.  Mclntyre,  45  Minn.  531,  48 
N.  W.  402;  WJidteJiead  v.  Coyle,  1  Ind.  App.  450,  27  N.  B. 
716;  Bendel  v.  Crystal  Ice  Co.,  82  Cal.  199,  22  Pac.  1112; 
see,  also,  Swank  v.  Elwert,  55  Or.  487,  105  Pac.  901.) 

In  the  following  cases  the  sales  did  not  conform  to  the 
statutes  or  the  provisions  of  the  chattel  mortgage,  and  for 
that  reason  the  sales  were  held  illegal  and  void  and  the 
mortgagee  held  liable  for  a  conversion  of  the  property: 
Marchand  v.  Ronaghan,  9  Idaho,  95,  72  Pac.  731;  National 
Bank  of  Commerce  v.  Jackson  (Okl.),  170  Pac.  474;  RicMer 
V.  Buchanan,  48  Wash.  32,  92  Pac.  782;  Burton  v.  Randall, 
4  Kan.  App.  593,  46  Pac.  326;  Kellogg  v.  Malick,  125  Wis. 
239,  103  N.  W.  1116;  Springer  v.  Jenkins,  47  Or.  502,  84 
Pac.  479. 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  seeks  to  recover  $3,000  as  damages 
from  the  defendant  for  the  alleged  conversion  of  a  gas  trac- 
tor, John  Deere  plow,  and  separator.  It  appears  that  the 
plaintiff  as  the  owner  of  such  property,  on  or  about  July  12, 
1917,  mortgaged  the  same  to  the  defendant  as  security  for  in- 
debtedness, and  on  April  9,  1919,  the  plaintiff  being  in  de- 
fault in  payments  due  on  his  debt,  the  defendant  caused 
the  property  to  be  sold  by  the  sheriff  under  the  terms  of  the 
mortgage.  The  plaintiff  contends  that  the  sale  was  irregular, 
in  that  part  of  the  property,  at  the  time  of  sale,  was  in  one 
place  and  part  in  another ;  that  it  was  not  in  sight  at  the  time 
of  the  sale,  and  was  not  sold  at  the  place  designated  in  the 
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published  notice  of  sale;  and  that  because  thereof  the  sale  was 
void  and  amounted  to  a  conversion  of  the  property. 

After  issue  joined,  the  case  was  tried  to  a  jury  and  re- 
sulted in  a  verdict  and  judgment  in  favor  of  plaintiff  for  the 
sum  of  $468.54  and  costs.  The  appeal  is  from  the  judgment 
and  order  denying  defendant's  motion  for  a  new  trial. 

Though  several  errors  are  assigned,  in  our  opinion  the 
questions  presented  determinative  of  this  case  are:  Was  the 
sale  legal,  and,  if  not,  did  the  sale  thereof  constitute  a  con- 
version t 

The  mortgage  was  given  as  security  for  an  indebtedness  to 
the  defendant  of  $460  represented  by  two  promissory  notes. 
The  power  of  sale  contained  in  the  mortgage  provides:  "But 
in  case  default  be  made  in  payment  of  the  principal  or  inter- 
est as  provided  in  said  promissory  notes,  then  the  said  mort- 
gagee, his  [its]  agent,  attorney  or  assigns  are,  or  the  sheriff 
of  any  county  in  which  the  above-described  property  or  any 
part  thereof  may  be,  is  hereby  empowered  and  authorized 
to  sell  the  said  goods  and  chattels,  with  all  and  every  of 
the  appurtenances,  or  any  part  thereof,  and  out  of  the  money 
arising  from  such  sale  to  retain  the  said  principal  and 
interest  together  with  the  costs  and  charges  of  making  such 
sale,  and  reasonable  attorney's  fee,  and  the  overplus,  if  any 
there  be,  shall  be  paid  by  the  party  making  such  sale  to  the 
said  mortgagor,  heirs  or  assisrns.  The  sale  under  the  said 
power  of  sale  shall  be  advertised  by  notice  posted  in  five 
public  places  in  said  county,  one  of  which  shall  be  posted  at 
the  designated  place  of  sale  at  least  five  days  prior  to  such 
sale,  giving  the  time  and  place  of  sale  and  a  description  of 
the  property  to  be  sold.  Such  sale  must  be  at  public  sale 
and  the  mortgagee  may  become  a  purchaser  thereat."  These 
provisions  of  the  mortgage  are  in  conformity  with  section 
8286,  Revised  Codes  of  1921,  reading  in  part  as  follows: 
'*It  is  lawful  for  the  mortgagor  of  personal  property  to 
insert  in  his  mortgage  a  clause  authorizing  the  sheriff  of  the 
county  in  which  said  property,  or  any  part  thereof,  may  be. 
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to  execute  the  power  of  sale  therein  granted  to  the  mortgagee, 
his  legal  representative  and  assigns,  in  which  case  the  sheriff 
of  such  county,  at  the  time  of  default,  at  the  request  of  the 
mortgagee,  must,  and  it  is  hereby  made  his  duty  to  adver- 
tise and  sell  the  whole  or  any  part  of  the  mortgaged  prop- 
erty, wherever  it  may  be,  in  the  manner  provided  in  such 
mortgage.  •  •  •  Notice  of  sale  shall  be  given  by  posting 
five  notices  in  five  public  places  in  the  county  wherein  the 
property  is  to  be  sold,  one  of  which  shall  be  posted  at  the 
designated  place  of  sale.'' 

Notices  of  the  sale  were  posted  as  shown  by  the  sheriflf's 
affidavit  of  posting,  as  follows:  '*One  at  Telephone  Pole  in 
Twp.  32—12.  One  at  Post  in  Twp.  33  Rge.  11.  One  at 
Sec.  6  Twp.  32,  Rg.  12.  One  at  Post  in  Twp.  33  Rge.  11. 
One  at  Sec.  13,  Twp.  33  Rge.  11,  being  the  designated  place 
of  sale."     The  notice  so   posted  reads,   in   part,   as  follows: 

**And  whereas,  there  is  now  due  and  unpaid  on  said  in- 
[1,2]  debtedness  to  the  said  mortgagee,  the  sum  of  five  hun- 
dred sixty  dollars  ($560.00) : 

**Now  therefore,  the  property  described  in  said  mortgage, 
to-wit,  one  25  horse  Mpls.  gas  tractor,  one  6  bottom  John 
Deere  plow,  one  Mpls.  32 — 56  separator,  or  so  much  thereof 
as  may  be  necessary,  will  be  sold  pursuant  to  the  power  of 
sale  in  said  mortgage  contained,  which  has  become  operative, 
and  to  the  statute  in  such  case  made  and  provided  at  public 
sale  to  the  highest  bidder  for  cash  on  the  9th  day  of  April, 
1919,  the  said  tractor  and  plow  at  1  o'clock  P.  M.  of  said 
day  at  the  farm  house  situated  on  the  S^^  of  section  13, 
township  33  N.  of  range  11  B.,  Hill  county,  Montana,  and 
the  said  separator  at  2  o'clock  P.  M.  said  day  at  the  farm 
situated  on  the  NW.^i  of  section  6,  township  32  N.  of  range 
12  E.,  Hill  county,  Montana,  *  *  *  to  satisfy  the  debt 
secured  by  said  mortgage  and  the  cost  and  expenses  of  what- 
ever nature,  of  these  foreclosure  proceedings.'.' 

It  is  noted  that  this  notice  differs  from  the  one  included 
in  the  sheriff's  return  of  sale,  in  that  the  property  described 
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in  the  latter  notice  bears  date  April  9,  1919,  and  fixes  as  the 
time  and  place  of  sale  "the  ninth  day  of  April,  1919  at 
2  o'clock  P.  M.  of  said  day  at  Sec.  6,  Twp.  32,  Rge.  12,  Sec. 
13,  Twp.  33,  range  11,  Hill  county."  But  as  no  question  is 
raised  on  this  discrepancy,  it  will  be  passed,  and  our  decision 
will  be  based  on  the  notice  appearing  to  have  been  posted  as 
above  set  forth,  wherein  it  was  stated  that  the  sale  of  the  prop- 
erty would  be  held  "on  the  9th  day  of  April,  1919,  the  said 
tractor  and  plow  at  1  o'clock  P.  M.  of  said  day  •  •  • 
and  the  said  separator  at  2  o'clock  P.  M.  of  said  day." 
There  is  no  dispute  as  to  the  facts  that  the  tractor,  plow 
and  separator  were  all  sold  together,  at  the  place  where  the 
separator  was  located  on  section  6,  at  2  o'clock,  April  9, 
1919;  that  no  sale  nor  offer  of  sale  was  made  where  the  trac- 
tor and  plow  were  located;  and  that  at  the  time  of  the 
sale  the  tractor  and  plow  were  far  removed  from  the  place  of 
sale,  and  not  in  view. 

The  affidavit  of  posting  of  the  notices  of  sale,  as  shown  by 
the  sheriff's  return,  designates  section  13  as  the  place  of 
sale;  whereas,  the  sale  was  held,  as  shown  by  the  sheriff's 
return,  and  in  fact,  on  section  6,  three  and  a  half  miles  from 
the  place  of  sale  as  designated  by  the  sheriff. 

Under  the  most  liberal  interpretation,  neither  the  law  nor 
the  terms  of  the  mortgage  were  even  substantially  complied 
with.  Both  the  statute  and  the  mortgage  require  that,  on 
foreclosure  under  power  granted  in  the  mortgage,  notice  shall 
be  given  by  posting  in  five  public  places,  one  of  which  shaU  be 
posted  at  the  designated  "place  of  sale.  It  clearly  appears 
that  but  one  place  of  sale  was  intended.  However,  should 
circumstances  require  a  sale  of  mortgaged  property  in  more 
places  than  one,  the  sales  must  be  held  at  the  times  and  the 
places  specified  and  in  conformity  with  the  law  and  the  pro- 
visions of  the  mortgage.  Manifeistly,  a  sale  of  all  of  the 
mortgaged  property  on  section  6,  when  the  designated  place 
of  sale  was  section  13,  part  of  the  property  being  on  both  of 
these  sections,   and  a  sale  noticed  at  both  places,  and  the 


62  Mont.]      Tbudell  v.  Hingham  State  Bank.    '  563 

[62  Mont.  557.] 

sale  made  in  bulk  in  but  one  of  the  places  noticed,  is  so 
irregular  that  it  cannot  be  upheld  on  any  theory. 

Statutory  requirements  intended  to  protect  and  enforce  the 
mortgage  lien  must  be  strictly  followed.  (First  Nat.  Bank  of 
Butte  V.  Beley,  32  Mont.  291,  80  Pac.  256),  especially  where 
a  right  of  sale  is  based  thereon  (11  Cyc.  705).  Such  a  sum-^ 
mary  statutory  remedy  must  be  strictly  construed  and  fol- 
lowed by  the  mortgagee,  otherwise  he  cannot  divest  the  mort- 
[3]  gagor  of  title  to  his  property.  It  is  jurisdictional,  and, 
where  the  mortgagee  disposes  of  the  property  mortgaged  with- 
out complying  with  the  requirements  of  the  law  or  the  pro- 
visions of  the  mortgage,  he  is  guilty  of  a  conversion.  {Ad- 
vance Thresher  Co.  v.  Doak,  36  Okl.  532,  129  Pac.  736; 
National  Bank  of  Commerce  v.  Jackson  (Okl.),  170  Pac.  474 j 
Marchand  v.  Ronaghan,  9  Idaho,  95,  72  Pac.  731;  Richter 
V.  Buchanan,  48  Wash.  32,  92  Pac.  782;  Burton  v.  Ra/ndall, 
4  Kan.  App.  593,  46  Pac.  326;  Kellogg  v.  Malick,  125  Wis. 
239,  4  Ann.  Cas.  893,  103  N.  W.  1116,  1120;  Jankowitz  v. 
Kaplan,  138  Minn.  452, 165  N.W.  275;  Swank  v.  Elwert,  55  Or. 
487,  1C3  Pac.  901;  Burton  v.  Randall,  4  Kan.  App.  593,  46  Pac. 
326 ;  Anderson  v.  Joseph,  95  Ark.  573,  130  S.  W.  165 ;  Hoover 
y.  Brookshier,  32  Okl.  298,  122  Pac.  171.) 

The  mortgagor  is  properly  entitled  to  damages  for  a  sale 
of  mortgaged  property  otherwise  than  that  prescribed  by  law 
end  the  terms  of  the  mortgage  agreement.  (Clark  v.  Baker, 
6  Mont.  153,  9  Pac.  911.) 

In  this  case  the  irregular  sale  amounted  to  a  conversion, 
and  the  plaintiff  was  justly  entitled  to  recover.  The  case  of 
Potter  V.  Lohse,  31  Mont.  91,  77  Pac.  419,  cited  and  relied 
upon  by  the  defendant,  is  not  applicable. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mr.  Chibp  Justice  Brantlt  and  Associate  Justices  Coopeb 
and  HoLLOWAT,  and  Honorable  H.  H.  Ewing,  District  Judge, 
sitting  in  place  of  Mr.  Justice  Reynolds,  disqualified,  concur. 
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BROWN,  Respondent,  v.  TOWN    OP    CASCADE    bt    al., 

Appellants. 

(No.    4,999.) 
(Submitted    February    7,    1922.     Decided    March    27,    1922.) 

[205  Pac.  828.] 

Cities  and  Towns — Special  Improvements — Bonds — Election — 
Jurisdiction  —  Statutory  Provisions  Controlling  —  Amenda- 
tory Acts — Effect   on  Pending  Proceedin^gs. 

Cities   and    Towns — Special    Improvements — Statutes — Amendments — Effect 
on  Pending  Proceedings. 

"■  1.  Where  the  statute  under  which  a  special  improvement  in  the  way 
of  the  installation  of  a  sewer  system  was  initiated  is  amended  in 
such  a  way  as  to  change  the  very  basis  of  the  right  of  the  town 
or  city  council  to  order  its  installation,  and  provision  is  not  made 
for  a  saving  clause,  the  proceeding  may  not  be  completed  under  the 
new  Act. 

Same — Statutes — Effect  on  Pending  Proceedings. 

2.  Three  days  before  Chapter  104,  Laws  of  1921,  prescribing  the 
steps  necessary  to  authorize  a  city  or  town  council  to  call  an  elec- 
tion to  determine  whether  municipal  bonds  shall  be  issued,  became 
effective,  petitions  were  filed  with  the  town  clerk  asking  the  coun- 
cil to  call  such  an  election.  The  Act  provided,  inter  alia,  that  the 
election  could  only  be  calle/1  on  petition  signed  by  a  certain  per  cent 
of  the  electors  of  the  town  possessing  certain  qualifications.  The 
council,  at  a  meeting,  held  on  the  day  the  Act  took  effect,  found 
the  petitions  sufficient  and  ordered  an  election.  Under  the  law  as 
it  was  before  the  passage  of  the  Act  the  council  could  call  an  elec- 
tion of  its  own  motion,  and  the  filing  of  petitions  was  unnecessary. 
Held,  under  the  above  rule,  that  by  the  enactment  of  Chapter  104 
the  proceeding  initiated  prior  to  its  passage  was  nullified  and  the 
election  called  and  held  in  disregard  of  its  provisions  illegal  and 
void. 

Appeal  from  District  Court,  Cascade  County;  J.  B,  Leslie, 
Judge. 

Action  for  injunction  by  H.  W.  Brown  asrainst  the  Town 
of  Cascade  and  others.  From  judgment  for  plaintiff,  de- 
fendants appeal.    AflSrmed. 

Mr.  Ralph  E.  Bancroft  and  Mr.  Edward  J.  Horsky,  for 
Appellants,  submitted  a  brief,   one   replying   to  that   of  Re- 
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spondenty  and  a  supplemental  one;  Mr.  Harsky  argued  the 
cause  orally. 

Messrs,  Norris,  Hurd  dc  RJioades,  for  Respondent,  submitted 
an  original  and  a  supplemental  brief;  Mr.  Edmn  L.  Norris 
argued  the  cause  orally. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the 
court. 

On  February  18,  1921,  there  was  filed  in  the  office  of  the 
clerk  of  the  town  of  Cascade  three  petitions,  signed  by  resi- 
dent taxpayers,  praying  the  town  council  to  call  an  election 
for  the  purpose  of  determining  whether  the  town  should  issue 
bonds  in  the  sum  of  $20,000  to  provide  funds  for  the  installa- 
tion of  a  sewer  system.  On  February  21,  three  days  after 
the  petitions  were  filed,  Chapter  104  of  the  Laws  of  1921  was 
signed  by  the  governor,  and  took  effect  immediately  there- 
after. The  Act  provides,  among  other  things,  that  only  quali- 
fied registered  electors  who  are  taxpayers  upon  property  in 
any  city  or  town,  and  whose  names  appear  on  the  assessment 
list  for  the  year  next  preceding  the  election,  shall  be  entitled 
to  vote.  Section  4  provides  that  the  Act  is  to  be  in  full  force 
and  effect  immediately  after  its  passage  and  approval.  Sec- 
tion 1  reads  as  follows: 

**No  election  for  the  issuance  of  bonds  of  any  school  dis- 
trict, or  of  any  town,  or  city,  or  county  shall  be  called  except 
upon  presentation  of  a  petitioti  therefor  to  the  board  of 
school  trustees,  or  to  the  town  or  city  council,  or  to  the 
board  of  county  commissioners,  as  the  case  may  be,  signed  by 
at  least  twenty  per  cent  of  the  qualified  registered  electors 
who  are  taxpayers  upon  property  within  said  school  district, 
town,  city  or  county,  and  whose  names  appear  on  the  assess- 
ment-roll for  the  year  next  preceding  such  election,  praying 
for  the  calling  of  said  election.  Provided  that  the  board  of 
county  commissioners,  board  of  school  trustees,  town  or  city 
council,  as  the  case  may  be,  shall  determine  as  to  the  suffi- 
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ciency  of  such  petition,  and  the  findings  of  sach  governing 
body  shall  be  conclusive  against  the  municipality  in  favor  of 
any  innocent  holder  of  the  bonds  issued  under  and  by  virtue 
of  authority  conferred  by  election  provided  by  this  Act." 

At  a  session  of  the  town  council  adjourned  from  February 
7  to  the  21st,  the  petitions  were  considered.  The  meeting 
was  presided  over  by  Mayor  Alfred  Briscoe,  M.  M.  Moore, 
an  alderman,  acting  as  secretary.  A  majority  of  the  members 
of  the  council  were  present  and  participated  in  the  proceed- 
ings. The  council  found  the  petitions  to  be  in  proper  form, 
signed  by  the  requisite  number  of  qualified  taxpayers,  and 
ordered  that  an  election  upon  the  issuance  of  the  bonds  be 
had  on  April  4.  A  majority  of  the  taxpayers  voted  for  the 
bonds.  They  were  advertised  and  sold.  This  action  was 
commenced  to  enjoin  their  issuance  and  delivery  to  the  pur- 
chaser.   Judgment  was  for  the  plaintiff.    Defendants  appeal. 

The  validity  of  the  bonds  depends  upon  the  question  whether 
the  petitions  which  were  prepared  and  ffled  three  days  before 
Chapter  104  took  effect  invested  the  town  council  with  juris- 
diction to  proceed. 

Upon  whatever  authority  the  town  council  may  have  as- 
[1]  sumed  to  act  before  Chapter  104  became  effective,  the 
statute  furnished  the  only  basis  for  the  council's  jurisdiction 
from  the  moment  of  its  approval.  {Shapard  v.  City  of  Mis- 
soida,  49  Mont.  269,  141  Pac.  544;  Eimeman  v.  City  of  Deer 
Lodge,  58  Mont.  369,  193  Pac.  395;  and  the  numerous  deci- 
sions of  this  court  cited.)  In  State  ex  rel.  City  of  Billings  v. 
Billings  Gas  Co,,  55  Mont.  102,  173  Pac.  799,  this  court 
held  that  a  city  possessed  only  such  authority  as  is  conferred 
upon  it  by  legislative  declaration,  or  by  necessary  implica- 
tion, and  that  doubt  as  to  a  particular  power  would  be  re- 
solved against  the  city.  Shapard  v.  City  of  Missoula,  supra, 
involved  the  creation  of  a  municipal  improvement  district — a 
proceeding  bearing  a  close  analogy  to  the  one  in  this  case. 
The  necessity  for  a  strict  observance  of  the  successive  steps  to 
acquire  jurisdiction  is  emphasized  by  Chief  Justice  Brantly, 
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as  follows:  "The  resolution  of  intention  is  the  primary  step 
to  be  taken  in  every  instance.  It  is  the  basis  of  the  whole 
proceeding.  It,  with  the  notice  of  its  adoption,  is  a  condition 
precedent;  nothing  may  be  substituted  in  its  place,  and, 
though  the  proceedings  may  in  all  other  respects  conform  to 
the  requirements  of  the  statute,  the  omission  of  it  is  fatal  and 
renders  all  the  subsequent  proceedings  nugatory." 

In  State  ex  rel.  Jacobson  v.  Board,  47  Mont.  531,  134  Pac. 
291  (construing  statutes  and  their  amendments  authorizing 
the  creation  of  new  counties),  it  was  held  that  where  an 
amendatoiy  Act  changes  the  very  basis  of  a  right,  or  affects 
jurisdiction,  and  provision  is  not  made  for  a  saving  clause, 
proceedings  initiated  under  the  old  law  may  not  be  completed 
under  the  new.  These  principles  apply  with  like  force  to  the 
present  case.  (Dillon  on  Municipal  Corporations,  5th  ed., 
sec.  946;  McQuillin  on  Municipal  Corporations,  sees.  2268, 
2318;  Rochester  v.  Alfred  Bank,  13  Wis.  432,  80  Am.  Dec. 
746;  Berliner  v.  Waterloo,  14  Wis.  378.) 

As  distinguished  from  the  right  of  the  council  to  call  an 
[2]  election  of  its  own  volition.  Chapter  104  declares  that 
the  bonds  shall  not  issue  except  in  pursuance  of  the  mode 
pointed  out,  and  the  manner  in  which  authority  is  to  be 
exercised.  In  this  instance  the  petitions  were  signed  and  filed 
with  the  town  clerk  before  there  was  a  statute  upon  the  sub- 
ject, and  before  either  the  voters  or  the  town  authorities 
knew  what  effect  the  new  legislation  would  have  upon  the 
proceedings  then  in  progress.  The  issuance  of  municipal 
bonds,  in  all  cases,  involves  the  necessity  of  levying  taxes 
for  their  payment.  To  that  extent  the  property  rights  of 
the  taxpayers  are  affected.  Upon  fundamental  principles, 
obligations  subjecting  property  to  an  additional  burden  can 
be  imposed  only  in  pursuance  of  the  law  as  it  stands  when 
the  proceeding  is  initiated.  Prom  this  it  is  clear  that  the 
moment  Chapter  104  was  approved  by  the  governor,  the  power 
theretofore  resting  upon  the  town  council  to  call  an  election 
of  its  own  motion  came  to  an  end  and  cut  off  and  nullified 
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all   pending   proceedings,   rendering  the  election   already   ini- 
tiated illegal  and  void. 
Judgment  affirmed. 

Affirmed, 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Hol- 
low a.y  and  Galen  concur. 

Associate  Justice  Reynolds,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


KRAMER,   Respondent,  v.    SCHMIDT,   Appellant. 

(No.   4,639.) 

(Submitted  February  1,  1922.     Decided  March  27,  1922.) 

[206  Pac.  620.] 

Real    Property  —  Option    Contracts  —  Definition  —  Statute    of 
Frauds — Indebtedness — Presumptions. 

Option  Contracts — Real  Property — Nature  of  Contract. 

1.  An  option  to  purchase  land  is  a  contract  by  which  the  owner 
agrees  that  the  prospective  buyer  shall  have  the  right  to  purchase  his 
property  at  a  fixed  price  within  a  time  certain,  and  under  it  the 
latter  acquires  no  more  than,  a  personal  privilege  to  purchase  which 
does  not  ripen  into  an  interest  in  the  land  until  he  chooses  to  exer- 
cise the  privilege  and  complies  with  the  terms  upon  which  he  ob- 
tained   it. 

Same — Option  Holder  Acquires  No  Interest  in  Land — Statute  of  Frauds. 

2.  Since  the  person  to  whom  an  option  to  buy  land  is  granted  ac- 
quires no  interest  in  the  property  itself  until  he  exercises  the  privi- 
lege granted,  a  contract  between  the  plaintiff  and  defendant  under 
which  the  former  was  to  secure  the  assignment  of  an  option  from  the 
holder  thereof  to  defendant  did  not  amount  to  an  employment  of 
plaintiff  as  a  broker  or  agent  to  buy  land  or  an  interest  in  land 
which  under  subdivision  6,  section  7519,  Revised  Codes  of  1921,  is 
required  to  be  in  writing,  but  was  one  to  perform  a  service  which 
could   lawfully    be   made   by   parol. 

Indebtedness — Creditor    Borrowing    from    Alleged    Debtor — Presumption. 

3.  Where  one,  claiming  that  another  is  indebted  to  him,  executes  a 
note  to  his  debtor  for  money  borrowed  from  him,  the  rebuttable 
presumption  arises  that  the  lender  is  not  indebted  to  the  borrower. 


1.     Nature   of  interest  of  vendor  or  vendee  in   optional   contract   for 
sale  of  land,  see  notes  in  57  L.  Br  A.  6ol;  Ii.  B.  A.  1916F,  358. 
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Appeals  from,  District  Courts  Fergus  Connty,  in  the  Tenth 
Judicial  District;  John  A.  Matthews,  Judge  of  the  Fourteenth 
District,  presiding. 

Action  by  Emil  Kramer  against  A.  J.  Schmidt.  Judgment 
for  plaintiff.  Defendant  appeals  from  the  judgment  and  an 
order  denying  his  motion  for  a  new  trial.     Reversed. 

Mr,  John  A,  Coleman,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

The  following  cases  hold  an  agreement  of  the  nature  of  the 
one  here  involved,  to  be  invalid  unless  there  was  a  note  or 
memorandum  thereof  signed  by  the  party  to  be  charged : 
King  v.  Benson,  22  Mont.  257,  56  Pac.  280;  Flinner  v.  McVay, 
37  Mont.  306,  15  Ann.  Cas.  1175,  19  L.  R.  A.  (n.  s.)  879, 
96  Pac.  340;  Blankenship  v.  Decker,  34  Mont.  292,  85  Pac. 
1035;  Marshall  v.  Trerise,  33  Mont.  28,  81  Pac.  400;  Mt- 
Carthy  v.  Loupe,  62  Cal.  299;  Kleinsorge  &  Heilbron  v. 
Liness,  17  Cal.  App.  534,  120  Pac.  444. 

Mr.  Rufus  Hopkins  and  Mr.  E.  K.  Cheadle,  for  Respondent, 
submitted  a  brief;  Mr.  Cheadle  argued  the  cause  orally. 

The  option  contract  did  not  vest  the  optionee  with  any 
interest  or  estate  in  the  land.  It  merely  gave  him  the  right 
to  acquire  an  interest  by  paying  a  stipulated  price  within  a 
certain  time.  {Stevens  v.  McChrystal,  150  Fed.  85,  80 
C.  C.  A.  39 ;  Clarno  v.  Grayson,  30  Or.  Ill,  46  Pac.  426,  430 ; 
Woodall  V.  Bruen,  76  W.  Va.  193,  85  S.  E.  170;  Cameron  v. 
Shumway,  149  Mich.  634,  113  N.  W.  287;  Womack  v.  Cole- 
man,  92  Minn.  328,  100  N.  W.  9 ;  Dunaway  v.  Day,  163  Mo. 
415,  63  S.  W.  731 ;  National  Oil  etc.  Co.  v.  Teel,  95  Tex.  586, 
68  S.  W.  979,  affirming  67  S.  W.  545;  Bease  v.  Kittle,  56 
W.  Va.  269,  49  S.  E.  150;  Nelson  v.  Stephens,  107  Wis. 
136,  82  N.  W.  163 ;  •  A^mf on  v.  Newton,  11  R.  I.  390, 
23  Am.  Rep.  476;  Olds  v.  Little  Horse  Creek  Cattle  Co., 
22  Wyo.  336,  Ann.  Cas.  1917C,  120,  140  Pac.  1004;  Bampton 
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V.  Dohson,  156  Iowa,  315,  136  N.  W.  682;  Sprague  v.  Schotie, 
48  Or.  609,  87  Pac.  1046;  Little  v.  Cardwell  (Ky.),  122  S.  W. 
799.) 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion 
of  the  court. 

Action  for  damages  for  breach  of  a  contract.  It  is  alleged 
that  in  January,  1917,  one  Julius  Bain  was  the  owner  of  a 
tract  of  land  situated  in  the  counties  of  Fergus  and  Chouteau 
consisting  of  3,600  acres;  that  he  (Bain)  had  executed  and 
delivered  to  one  James  Awberry  an  option  contract  for  the 
sale  to  him  of  the  land  at  the  price  of  $20  per  acre;  that  on 
or  about  February  15,  1917,  the  defendant  agreed  with  the 
plaintiff  that  if  plaintiff  would  procure  the  assignment  of  the 
option  contract  to  defendant  by  Awberry  so  that  he  could 
have  the  right  to  purchase  the  land  at  the  price  named 
therein,  he  would  pay  the  plaintiff  a  commission  of  one  dollar 
per  acre,  or  five  per  cent  of  the  entire  purchase  price  named 
in  the  option  contract;  that  plaintiff,  pursuant  to  the  agree- 
ment, induced  Awberry  to  assign  the  option  contract  to  de- 
fendant; that  subsequently  the  defendant  purchased  all  the 
land  from  Bain  at  the  price  of  $20  per  acre;  and  that  the 
plaintiff  became  entitled  to  demand  of  the  defendant,  and 
did  demand  of  him,  the  payment  of  $3,600,  which  he  refused. 

The  defendant  admitted  that  the  land  was  owned  by  Bain 
.and  that  defendant  purchased  it  during  the  year  1917  at 
the  price  of  $20  per  acre,  amounting  to  the  total  sum  of 
$72,000,  but  denied  all  the  other  allegations  of  the  complaint. 
As  a  special  defense  he  alleged  that  the  agreement  under 
which  the  defendant  was  sought  to  be  charged,  was  one  of 
employment  of  an  agent  or  broker  to  purchase  real  estate 
upon  a  commission;  that  it  was  not  embodied  in  writing,  and 
that  it  was  therefore  void  under  subdivision  6  of  section  5017 
of  the  Revised  Codes  of  1907  (sec.  7519,  Rev.  Codes  1921). 
As  a  second  special  defense  he  alleged  that  during  the  year 
1916-17    the    plaintiff    and    defendant    had    various    business 
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transactions;  that  on  or  about  June  8,  1917,  there  was  a 
settlement  between  them  of  all  these  transactions,  by  wnich 
it  was  found  that  the  plaintiff  was  indebted  to  the  defendant 
in  a  balance  of  $25;  and  that  he  thereupon  executed  to  the 
defendant  his  promissory  note  for  that  sum  due  thirty  days 
after  date. 

Plaintiff  by  reply  tendered  issue  upon  all  the  allegations 
of  the  first  and  second  special  defenses,  except  that  he  ad- 
mitted that  a  settlement  did  take  place  between  the  plaintiff 
and  defendant  as  alleged  in  the  answer,  and  alleged  that  it 
was  not  connected  in  any  way  with  the  transaction  out  of 
which  this  action  arose.  Upon  the  issues  thus  framed  the 
cause  was  submitted  to  the  court  without  a  jury.  It  found 
the  facts  as  alleged  in  the  complaint  and  rendered  judgment 
in  favor  of  the  plaintiff.  Defendant  has  appealed  from  the 
judgment  and  an  order  denying  his  motion  for  a  new  trial. 
Counsel  has  made  several  assignments  of  error  in  his  brief, 
but  all  of  them  present  the  one  question,  namely;  Was  the 
evidence  sufficient  to  justify  the  findings? 

Counsel  insists  that. since  it  appears  from  the  evidence  that 
[1]  the  agreement  by  which  plaintiff  was  employed  by  de- 
fendant was  not  embodied  in  a  writing  signed  by  the  latter, 
it  came  within  the  provisions  of  the  statute  of  frauds  and  was 
invalid.  This  contention  proceeds  upon  the  assumption  that 
the  plaintiff  was  employed  as  a  broker  or  agent  to  purchase 
real  estate  upon  a  commission.  The  evidence  does  not  justify 
this  assumption.  It  discloses  that  the  contract  gave  to  Aw- 
berry  a  mere  option  to  purchase  the  land  within  a  specified 
time.  Counsel  falls  into  error  in  failing  to  distinguish  be- 
tween a  contract  of  purchase  and  sale,  and  one  granting  a 
mere  option  to  buy.  In  the  early  case  of  Ide  v.  Leiser,  10 
Mont.  5,  24  Am.  St.  Rep.  17,  24  Pac.  695,  Mr.  Justice  De  Witt 
defined  an  option  as  follows:  '*An  option  *  •  •  is  neither 
a  sale,  nor  an  agreement  to  sell.  It  is  simply  a  contract,  by 
which  the  owner  of  property  (real  estate  being  the  species  we 
are  now  discussing)   agrees  with  another  person  that  he  shall 
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have  the  right  to  buy  his  property,  at  a  fixed  price,  within 
a  time  certain.  He  does  not  sell  his  land;  he  does  not  then 
agree  to  sell  it;  but  he  does  then  sell  something,  viz,,  the  right 
or  privilege  to  buy  at  the  election,  or  option,  of  the  other 
party.  The  second  party  gets  in  praesenti,  not  lands,  or  an 
agreement  that  he  shall  have  lands,  but  he  does  get  something 
of  value,  that  is,  the  right  to  call  for  and  receive  lands  if 
he  elects.  The  owner  parts  with  his  right  to  sell  his  lands 
(except  to  the  second  party)  for  a  limited  period.  The 
second  party  receives  this  right,  or,  rather,  from  his  point 
of  view,  he  receives  the  right  to  elect  to  buy."  Under  this 
definition  the  holder  of  the  option  is  not  vested  with  any 
interest  in  the  land,  but,  as  said  by  Mr.  Justice  De  Witt,  he 
gets  ^'in  praesenti  not  lands  or  an  agreement  that  he  shall 
have  lands,  but  he  does  get  something  of  value,  that  is,  the 
right  to  call  for  and  receive  lands  if  he  so  elects."  The 
doctrine  announced  in  this  case  has  been  approved  by  this 
court  in  later  cases.  (Snider  v.  YarhrotigJi,  43  Mont.  203, 
115  Pac.  411;  Winslow  v.  Dundom,  46  Mont.  71,  125  Pac. 
136;  Tyler  v.  Tyler,  50  Mont.  65,  144  Pac.  1090.)  The  holder 
[2]  of  the  option,  then,  acquires  nothing  but  a  personal 
privilege  to  purchase,  which  does  not  ripen  into  an  interest 
in  the  land  until  he  chooses  to  exercise  the  privilege  con- 
ferred by  the  option  and  complies  with  the  terms  upon  which 
he  obtained  it.  So  it  is  held  by  the  authorities  generally, 
from  a  number  of  which  found  in  the  brief  of  counsel  for 
plaintiff  we  cite  the  following:  James  on  Option  Contract, 
sec.  502;  Richardson  v.  Hardivick,  106  U.  S.  252,  27  L.  Ed. 
145,  1  Sup.  Ct.  Rep.  213;  Benedict  v.  Pincus,  191  N.  Y.  377, 
84  N.  E.  284;  Thacher  v.  Weston,  197  Mass.  143,  83  N.  E. 
360;  Patterson  v.  Farmington  St.  Ry.  Co,,  76  Conn.  628,  57 
Atl.  853 ;  Verstine  v.  Yeaney,  210  Pa.  199,  59  Atl.  689. 

Awberry  having  acquired  no  interest  in  the  land,  but  a 
mere  personal  privilege  which  he  could  lawfully  assign  to  the 
defendant  {Winslow  v.  Dundom,  supra),  the  agreement  be- 
tween the  plaintiff  and  the  defendant  did  not  amount  to  an 
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employment  of  the  former  as  a  broker  or  agent  to  buy  land 
or  an  interest  in  land  which  by  the  statute  is  required  to 
be  in  writing,  but  to  an  engagement  by  him  to  perform  a 
service  which  could  be  lawfully  made  by  oral  contract. 

Counsel  contends  further,  that  the  evidence  taken  as  a 
whole  was  insufficient  to  justify  the  finding  that  the  agree- 
ment was  made  as  alleged,  particularly  so  in  view  of  the 
settlement  made  between  plaintiff  and  defendant  on  June  8, 
1917,  after  plaintiff's  services  had  been  rendered.  There  was 
a  direct  conflict  in  the  testimony  of  plaintiff  and  defendant 
as  to  the  making  of  the  agreement  as  well  as  to  the  procure- 
ment of  the  assignment  by  plaintiff.  There  was  no  contro- 
versy but  that  the  option  was  obtained  from  Bain  by  Awberry 
about  January  20,  1917,  and  that  the  latter  assigned  it  to 
the  defendant  on  or  about  March  15,  1917.  The  plaintiff  tes- 
tified that  after  he  was  employed  by  defendant  to  procure  the 
assignment  from  Awberry,  he  found  Awberry  and  took  him 
to  the  defendant  and  thus  brought  about  negotiations  between 
them  which  resulted  in  the  making  of  the  assignment.  The 
defendant  testified  in  substance  that  though  the  plaintiff 
brought  Awberry  to  his  office  and  introduced  him,  the  mission 
of  Awberry  was  to  secure  a  loan  through  the  defendant  who 
was  engaged  in  a  farm  loan  business  in  order  to  enable  him 
to  take  up  the  option;  that  during  the  negotiations  which 
resulted  in  the  assignment,  the  plaintiff  was  present  but  had 
nothing  further  to  do  with  the  matter  and  that  nothing  was 
said  between  plaintiff  and  defendant  about  the  option.  Leav- 
ing out  of  consideration  the  settlement  of  June  8,  the  evi- 
dence would  sustain  a  finding  that  the  agreement  was  made 
[3]     as  alleged  by  the  plaintiff. 

With  respect  to  the  settlement  the  defendant  testified  that 
during  April  and  May,  he  had  loaned  plaintiff  different  sums  of 
money  which  he  agreed  to  repay  in  a  few  days ;  that  these  sums 
aggregated  about  $250 ;  that  plaintiff  made  payments  from  time 
to  time ;  that  at  the  time  of  the  settlement,  plaintiff  not  having 
money  enough  to  discharge  his  indebtedness  in  full,  defendant 
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asked  him  for  his  promissory  note  due  in  thirty  days  to  cover 
a  balance  of  $25  and  that  plaintiff  thereupon  executed  and  de- 
livered it  to  him.  He  testified  further  that  when  the  settle- 
ment was  effected,  the  following  took  place:  "Why,  Mr. 
Kramer  told  me,  he  says,  *We  are  now  square.'  He  says, 
*You  don't  owe  me  nothing  and  I  don't  owe  you  anything.' 
'Well,'  I  says,  'of  course  you  owe  me  this  $25  note;  of 
course  that  is  not  due  now.'  I  says,  *That  is  due  in  the 
future,'  'But,'  he  says,  'we  are  all  square,  ain't  wet'  'Yes,' 
I  says,  'we  are.'  He  had  no  claims  against  me  and  asked 
me  whether  I  had  any  more  against  him  and  I  told  him  I 
didn't.  •  •  •  Why,  I  had  been  bothering  him  a  little 
about  that  money  that  I  had  loaned  him  during  the  month  of 
April  and  May  and  he  didn't  like  to  settle  it  up  so  very 
well  but  I  told  him,  I  says,  'You  agreed  to  get  this  money 
back  to  me  in  a  few  days,'  and  I  told  him  I  needed  it. 
Yes,  he  did  some  work  for  me  in  my  real  estate  business  at 
times." 

The  plaintiff  was  not  present  at  the  trial.  His  evidence 
was  given  by  deposition.  Being  asked  by  his  counsel  what 
he  had  to  say  as  to  whether  there  was  a  full  settlement  of 
business  between  him  and  the  defendant  at  that  time,  re- 
plied: "No,  not  on  that  deal.  Yes,  I  executed  a  promissory 
note  to  him  at  that  time.  No,  sir;  that  was  not  in  settle- 
ment of  this  option  contract  business.  The  option  contract 
business  has  never  been  settled  between  me  and  Schmidt." 
The  foregoing  is  all  the  evidence  on  this  point. 

In  considering  a  case  in  which  one  of  the  defendants  hAd 
executed  promissory  notes  to  plaintiff  when,  as  he  after- 
ward claimed  in  an  action  by  the  plaintiff  to  collect  the  bal- 
ance due  on  the  notes,  that  the  plaintiff  was  indebted  to  him 
at  the  time  the  notes  were  executed,  this  court  said:  "The 
notes  upon  which  the  plaintiff  seeks  recovery  were  executed 
nearly  a  year  afterward.  The  presumption  obtains  that  defend- 
ants would  not  have  executed  these  notes  while  the  plaintiff 
was  indebted  to  B.  E.  Hamilton  in  such  a  substantial  sum 
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as  is  represented  by  the  items  included  in  this  counterclaim. 
This  presumption  is  a  rebuttable  one,  but  it  cast  the  burden 
upon  the  defendants,  and  we  do  not  find  any  evidence  in  the 
record  which  tends  in  any  measure  to  rebut  it."  (/.  /.  Case 
etc.  Machine  Co.  v.  Hamilton,  55  Mont.  276,  176  Pac.  152.) 

In  a  later  case  in  which  the  circumstances  were  somewhat 
similar,  it  was  said:  '*It  is  contrary  to  the  experience  and 
observation  of  mankind  that  one  to  whom  another  is  indebted 
will  borrow  money  from  his  debtor  upon  a  promise  to  repay 
him  and  at  the  same  time  make  no  mention  of  a  debt  claimed 
to  be  due  from  the  debtor.  The  presumption  arising  from 
such  a  transaction  is  that  the  lender  is  not  indebted  to  the 
borrower."  {Crawford  v.  Pierse,  56  Mont.  371,  185  Pac. 
315.) 

Considering  the  facts  as  detailed  by  the  defendant  which 
the  plaintiff  did  not  controvert  except  by  the  bare  statement 
quoted  above,  we  do  not  think  that  plaintiff's  explanation 
was  suflficient  to  overcome  the  presumption  raised  against  him 
by  his  conduct.  We  are  of  the  opinion  that  the  evidence 
taken  as  a  whole,  viewing  it  in  the  light  most  favorable 
to  the  plaintiff,  was  not  suflScient  to  sustain  the  court's  find- 
ings. 

Upon  the  assumption  that  the  contract  had  been  made  as 
alleged  in  the  complaint,  the  plaintiff  had  earned  his  commis- 
sion as  soon  as  the  assignment  had  been  completed.  There- 
fore, when  the  settlement  was  made,  defendant  was  indebted 
to  plaintiff  for  $3,600,  the  amount  stipulated  for  in  the  con- 
tract. 

The  judgment  and  order  are  reversed  and  the  cause  is 
remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Justice  Galen  and  Honorable  H.  H.  Ewing,  sitting 
in  place  ojE  Mr.  Justice  Eeynolds,  disqualified,  concur. 

Mr.  Justice  Cooper  and  Mr.  Justice  Holloway  dissent. 

Rehearing  denied  June  5,  1922. 
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STATE  EX  REL.  RANKIN,  Attorney  GENERAii,  Plaintipp,  v. 
NORTHERN  PACIFIC  RAILWAY  CO.  bt  al.. 
Defendants. 

(No.  4,806.) 

(Submitted  February  14,  1921.     ReBubmitted  March  18,  1922.     Deeided 

March   27,  1922.) 

[205  Pac.  959.]. 

Injunction — Railroads  —  Intrastate  Passenger  Rates  —  Statute 
Fixing  Rate  —  Unconstitutionality  —  Decision  of  United 
States  Supreme  Court  Controlling. 

1.  In  an  action  to  enjoin  the  intrastate  carriers  of  passengers  in 
Montana  from  exacting  a  per  mile  fare  of  three  and  six-tenths  cents 
under  authority  of  an  order  of  the  Interstate  Commerce  Commission 
issued  on  January  24,  1921,  and  to  enforce  the  provision  of  Chapter 
250,  Laws  of  1921  (sec.  6586,  Rev.  Codes  1921),  fixing  three  cents 
per  mile  as  the  maximum  intrastate  fare,  held,  under  the  decisions 
of  the  supreme  court  of  the  United  States  in  the  New  York  and 
Wisconsin  rate  cases  (see  opinion)  decided  February  27,  1922,  that 
the  Interstate  Commerce  Commission  has  power  to  fix  rates  for  in- 
trastate travel  under  the  provision  of  the  Transportation  Act  of  1920 
(41  Stat.  456),  authorizing  it  to  remove  "any  undue,  unreasonable 
or  unjust  discrimination  against  interstate  or  foreign  commerce," 
and  that  the  provision  of  Chapter  250  is  therefore  not  capable  of 
enforcement. 

Original  application  by  the  State  of  Montana,  on  the  rela- 
tion of  Wellington  D.  Rankin,  Attorney  General,  for  Writ  of 
Injunction  against  the  Northern  Pacific  Railway  Company  and 
others.    Proceeding  dismissed. 

Mr.  Wellington  D.  Rankin,  Attorney  General,  and  Mr.  Ed- 
mund  G.  Toonwy,  Counsel  for  Board  of  Railroad  Commission- 
ers of  the  State  of  Montana,  for  Plaintiff,  submitted  a  bripf 
and  argued  the  cause  orally. 

Mr.  C.  W.  Bunny  Mr.  D.  F.  Lyon  and  Messrs.  Gunn,  Rasch 
&  Hall,  for  Defendants,  submitted  a  brief;  Mr.  Lyon  and  Mr, 
M.  8.  Gunn  argued  the  cause  orally. 


62  Mont.]         State  v.  Northern  Pac.  By.  Co.  577 

[62  Mont.  576.]  A 

MR.  JUSTICE  GALEN  delivered  the  opinion  of  the  court. 

This  is  an  original  proceeding  in  injunction,  prosecuted  in 
this  court  after  leave  granted  by  the  state  upon  the  relation 
of  its  attorney  general  against  the  Northern  Pacific  Railway 
Company  and  eleven  other  corporate  defendants  named,  con- 
stituting all  the  railroads  engaged  in  intrastate  transporta- 
tion in  Montana,  and  pro  forma  against  the  board  of  railroad 
commissioners  of  Montana. 

The  complaint  was  filed  on  January  31,  1921,  the  object 
[1]  and  purpose  of  the  action  being  the  enforcement  of 
Chapter  87,  Laws  of  1905,  as  amended  by  Chapter  250, 
Laws  of  1921  (see.  6586,  Rev.  Codes  1921) ;  in  short, 
**the  three-cent  passenger  fare  law,"  which  it  is  alleged 
the  defendant  threatened  to  violate  by  the  exaction  of  a  per 
mile  passenger  fare  of  three  and  six-tenths  cents  under  color 
of  an  order  of  the  Interstate  Commerce  Commission  issued 
on  January  24,  1921.  It  appears  that  suit  was  brought  by 
the  defendants  herein,  as  plaintiflFs,  in  the  United  States  dis- 
trict court  for  the  district  of  Montana  on  January  27,  1921, 
before  complaint  herein  was  filed,  against  the  board  of  rail- 
road commissioners  and  others  charged  with  the  enforcement 
and  execution  of  the  state's  three-cent  passenger  fare  statute, 
wherein  it  was  sought  to  have  the  state  law  declared  void 
for  conflict  with  the  federal  Constitution  and  statutes;  and 
defendants  were,  on  January  27,  1921,  restrained  from  enfor- 
cing the  state  law  and  from  in  anywise  interfering  with  the 
order  of  the  Interstate  Commerce  Commission.  On  account 
of  the  previous  institution  of  suit  in  the  federal  court  and 
the  issuance  of  a  restraining  order  therein,  this  court,  in 
accord  with  the  necessity  for  the  orderly  administration  of 
justice,  stayed  the  operations  of  the  board  of  railroad  com- 
missioners under  the  three-cent  fare  law  pending  determina- 
tion of  the  case  in  the  federal  court. 

After  the  complaint  was  filed  herein  and  order  to  show 
cause  issued,  the  defendant  carriers  sought  a  removal  of  this 
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cause  to  the  federal  court,  but  their  application  in  this  re- 
gard was  denied  on  February  10,  1921;  it  appearing  that  sec- 
tion 266  of  the  Federal  Judicial  Code  (36  Stat.  1162;  U.  S. 
Comp.  Stats.,  sec.  1243),  clearly  authorizes  the  trial  of  such 
a  federal  question  in  the  state  court. 

Defendant  carriers  appeared  by  demurrer  in  this  cause, 
alleging  lack  of  jurisdiction  over  the  subject  of  the  action, 
defect  of  parties  defendant  because  the  United  States  was 
not  joined  as  a  party,  and  failure  of  the  complaint  to  state 
facts  sufScient  to  constitute  a  cause  of  action.  Extensive 
argument  was  had  on  all  the  propositions  involved.  In  com- 
mon with  other  courts  throughout  the  country,  decision  of  the 
question  involved  was  deferred  because  of  the  pendency  of 
similar  questions  in  the  supreme  court  of  the  United  States, 
whose  decision  on  the  merits  is  conclusive. 

On  February  27,  1922,  the  supreme  court  of  the  United 
States,  through  Mr.  Chief  Justice  Taft,  announced  its  deci- 
sion in  two  cases,  Rmlroad  Commission  of  Wisconsin  et  al,  v. 
Chicago,  B,  &  Q.  B.  B.  Co.  (No.  206,  October  term,  1921), 
42  Sup.  Ct.  Eep.  232,  and  the  State^of  New  York  ex  rel.  v. 
.  United  States  et  al.  (No.  283,  October  term,  1921),  42  Sup. 
Ct.  Rep.  239.  From  a  review  of  the  facts  involved  in  those 
cases,  and  the  facts  presented  herein,  there  is  no  room  for 
doubt  as  to  the  application  of  those  decisions  and  their  con- 
sequent control  in  the  case  before  us.  In  New  York  and  in 
Wisconsin,  as  in  Montana,  the  railroad  carriers,  following  the 
proceedings  before  the  Interstate  Commerce  Commission  in 
Ex  parte,  74,  Increased  Rates,  58  Inter.  Com.  Com.  R.  220, 
made  application  to  the  proper  state  authorities  for  an  in- 
crease in  intrastate  passenger  fares,  in  conformity  with  the 
increase  on  interstate  fares  allowed  by  the  Interstate  Com- 
merce Commission.  The  state  authorities  denied  the  appli- 
cations on  the  ground  that  a  state  statute  in  each  instance 
prescribed  a  maximum  mileage  fare  for  passengers  in  intra- 
state traffic.  Thereupon  the  carriers  commenced  a  proceeding 
before  the   Interstate   Commerce   Commission   under  section 
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13  of  the  Act  to  Regulate  Commerce  (24  Stat.  379)  as  amended 
|June  18,  1910  (4  Fed.  Stats.  Ann.,  2d  ed.,  p.  453;  U.  S. 
Comp.  Stats.,  sec.  8581),  and  February  28,  1920  (41  Stats. 
456;  Fed.  Stats.  Ann.,  1920  ed.,  p.  72),  for  an  order 
directing  them  to  increase  th«  fares  in  conformity  with 
the  percentage  increase  fixed  as  a  standard  by  the  In- 
terstate Commerce  Commission  in  the  rate  territories,  in- 
cluding Wisconsin,  New  York  and  Montana.  The  federal 
orders  prayed  for  resulted,  after  appropriate  adminis- 
trative investigation  and  hearing,  and  the  fares  were  raised 
in  each  state  notwithstanding,  and  in  the  face  of,  the  state 
.statutes.  (As  to  Montana,  see  Montana  Rates  &  Fares,  60 
Inter.  Com.  Com.  R.  61.)  In  the  Wisconsin  Case  the  supreme 
court  of  the  United  States  said:  ** Intrastate  rates  and  the 
income  from  them  must  play  a  most  important  part  in  main- 
taining an  adequate  national  railway  system.  Twenty  per 
cent  of  the  gross  freight  receipts  of  the  railroads  of  the  coun 
try  are  from  intrastate  trafl&c,  and  fifty  per  cent  of  the  pas- 
senger receipts.  The  ratio  of  the  gross  intrastate  revenue  to 
the  interstate  revenue  is  a  little  less  than  one  to  three.  If 
the  rates,  on  which  such  receipts  are  based,  are  to  be  fixed  at 
a  substantially  lower  level  than  in  interstate  traffic,  the  share 
which  the  intrastate  traffic  will  contribute  will  be  propor- 
tionately less.  If  the  railways  are  to  earn  a  fixed  net  per- 
centage of  income,  the  lower  the  intrastate  rates,  the  higher 
the  interstate  rates  may  have  to  be.  The  effective  operation 
of  the  Act  [Transportation  Act  of  1920,  41  Stat.  456^88; 
Fed.  Stats.  Ann.,  1920  ed.,  p.  72]  will  reasonably  and  justly 
require  that  intrastate  traffic  should  pay  a  fair  proportionate 
share  of  the  cost  of  maintaining  an  adequate  railway  system. 
Section  15a  confers  no  power  on  the  commission  to  deal  with 
intrastate  rates.  What  is  done  under  that  section  is  to  be 
done  by  the  commission  'in  the  exercise  of  its  powers  to 
prescribe  just  and  reasonable  rates,'  i.  e.,  powers  derived  from 
previous  amendments  to  the  Interstate  Commerce  Act,  which 
have  never  been  construed  or  used  to  embrace  the  prescribing 
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of  intrastate  rates.  When  we  turn  to  paragraph  4,  section 
13,  however,  and  find  the  commission  for  the  first  time  vested 
with  a  direct  power  to  remove  'any  undue,  unreasonable,  or 
unjust  discrimination  against  interstate  or  foreign  commerce,' 
it  is  impossible  to  escape  the  dovetail  relation  between  that 
provision  and  the  purpose  of  section  15a.  If  that  purpose 
is  interfered  with  by  a  disparity  of  intrastate  rates,  the  com- 
mission is  authorized  to  end  thp  disparity  by  directly  remov- 
ing it,  because  it  is  plainly  an  'undue,  unreasonable  and  un- 
just discrimination  against  interstate  or  foreign  commerce,' 
within  the  ordinary  meaning  of  those  words.  •  •  •  Con- 
gress in  its  control  of  its  interstate  commerce  system  is  seek- 
ing in  the  Transportation  Act  to  make  the  system  adequate 
to  the  needs  of  the  country  by  securing  for  it  a  reasonable 
compensatory  return  for  all  the  work  it  does.  The  states  are 
seeking  to  use  that  same  system  for  intrastate  traffic.  That 
entails  large  duties  and  expenditures  on  the  interstate  com- 
merce system  which  may  burden  it  unless  compensation  is 
received  for  the  intrastate  business  reasonably  proportionate 
to  that  for  the  interstate  business.  Congress  as  the  dominant 
controller  of  interstate  commerce,  may  therefore,  restrain  un- 
due limitation  of  the  earning  power  of  the  interstate  commerce 
system  in  doing  state  work." 

And  in  the  New  York  case  the  supreme  court  of  the  United 
States  said:  **We  said  in  Addy stone  Pipe  &  Steel  Co.  v. 
United  States,  175  U.  S.  211,  230,  [44  L.  Ed.  217,  20  Sup. 
Ct.  Rep.  96]  :  'Anything  which  directly  obstructs  and  thus 
regulates  that  commerce  which  is  carried  on  among  the  states, 
w^hether  it  is  state  legislation  or  private  contracts  between 
individuals  or  corporations  should  be  subject  to  the  power  of 
Congress  in  the  regulation  of  that  commerce.'  .  {Louisville  cfc 
Nashville  R.  R.  v.  Mottletj,  219  U.  S.  467,  [34  L.  R.  A.  (n.  s.) 
671,  55  L.  Ed.  297,  31  Sup.  Ct.  Rep.  265];  see,  also, 
Scranton  v.  Wheeler,  179  U.  S.  141,  162,  163,  [45  L.  Ed.  126, 
21  Sup.  Ct.  Rep.  48]  ;  Viiion  Bridge  Co.  v.  United  States,  204 
U.  S.  364,  400,  [51  L.  Ed.  523,  27  Sup.  Ct.  Rep.  367].) 
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"The  main  objections  to  the  order  are  the  same  as  those 
presented,  considered  and  overruled  in  the  Wisconsin  rate  case 
just  decided.  The  evidence  in  this  case  shows  that,  if  the  pas- 
senger and  other  rates  here  in  controversy  were  to  continue 
in  force  as  ruled  by  the  Public  Service  Commission  of  New 
York,  the  annual  ^oss  revenues  of  the  intei'state  railroads 
operating  in  the  state  of  New  York  from  both  interstate  and 
intrastate  passenger  and  milk  business  would  be  less  by  nearly 
twelve  millions  of  dollars  than  those  revenues  if  the  intrastate 
fares  and  rates  were  on  the  same  level  as  the  interstate  rates 
as  fixed  by  the  Interstate  Commerce  Commission.  If  the 
lower  level  of  intranstate  fares  and  rates  is  to  be  maintained, 
it  will  discriminate  against  interstate  commerce,  in  that  it  will 
require  higher  fares  and  rates  in  the  interstate  commerce  of 
the  state  to  secure  the  income  for  which  the  Interstate  Com- 
merce Commission  must  attempt  to  provide  by  fixing  rates 
under  section  15a  of  the  Interstate  Commerce  Act  as  amended 
by  section  422  of  the  Transportation  Act  of  1920,  41  Stat. 
456,  488,  in  carrying  out  the  declared  congressional  purpose 
*to  provide  the  people  of  the  United  States  with  adequate 
transportation.'  As  we  have  just  held  in  the  Wisconsin  Case, 
this  constitutes  'undue,  unreasonable  and  unjust  discrimina- 
tion against  interstate  commerce,'  which  is  declared  to  be  un- 
lawful and  prohibited  by  section  13,  paragraph  4,  of  the  In- 
terstate Commerce  Act,  as  amended  by  section  416  of  the 
Transportation  Act  of  1920,  41  Stat.  456,  484,  and  which  the 
Interstate  Commerce  Commission  is  authorized  therein  to 
remove  by  fixing  intrastate  rates  for  the  purpose." 

The  validity  of  the  orders  of  the  Interstate  Commerce  Com- 
mission is  now  beyond  challenge  in  consequence  of  these  unani- 
mous decisions  of  the  supreme  court  of  the  United  States, 
after  almost  a  year  of  deliberation  in  these  cases  presented, 
argued  and  reargued. 

As  sweeping  and  revolutionary  ,as  these  decisions  may  ap- 
pear to  those  jealous  of  states'  rights,  the  questions  herein 
involved  must  be  accepted  as  finally  determined.     Our  view 
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as  to  the  proper  construction  of  the  federal  Constitution  and 
statutes  becomes  wholly  unimportant,  and  there  is  nothing  left 
to  be  done  other  than  to  b6w  to  the  paramount  authority  as- 
serted by  the  federal  government. 
Accordingly  this  proceeding  is  dismissed. 

Dismissed. 

Mb.  Chief  Justice  Brantly  and  Associatb  Justices  Cooper 
and  Holloway  concur. 


FITZGERALD,  Respondent,  v.  EISBNHAUER,  Appellant. 

(No.  4,693.) 
(Submitted  March  11,  1922.    Decided  Mareh  27,  1922.) 

[206  Pac.  686.] 

Executors  and  Administrators — Attorney  Fees — Contracts — 
Quantum  Meruit — Complaint — Counts — Election  of  Reme- 
dies— Value  of  Services — Evidence — Admissibility — Conflict 
in  Evidence — Affirmance  of  Judgment, 

Actions — Complaint — Counts — Election  of  Remedies — Eefusal  When  Proper. 

1.  Under  the  rule  that  a  party  may  state  the  same  cause  of  action 
in  different  counts  to  meet  the  exigencies  of  his  case,  denial  of  a 
motion  to  require  plaintiff  attorney  in  hi^  action  to  recover  fees  to 
elect  upon  which  of  two  counts — one  on  an  express  contract  and  one 
on  quantum  meruit — he  would   rely,   was   not   error. 

Kxecutors   and   Administrators — Attorney   Fees — Contract — Amount   Deter- 
minable by  District  Judge — Validity. 

2.  A  contract  between  an  attorney  and  the  administratrix  under 
which  the  amount  of  the  fees  to  which  the  former  should  be  en- 
titled for  services-  rendered  to  the  latter  in  her  representative 
capacity  was  to  be  determined  by  the  judge  of  the  probate  court, 
was  not  void  as  against  public  policy  on  the  ground  that  it 
contemplated  the  doing  of  an  extrajudicial  or  unlawful  act  by  the 
judge. 

Same — Attorney   Fees — Value    of    Services — Quantum   Meruit — Evidence — 
Admissibility. 

3.  Testimony  of  the  value  of  the  estate,  to  the  administratrix  of 
which  plaintiff  attorney  had  rendered  services,  introduced  for  the 
flole  purpose  of  establishing  one  of  the  elements  going  to  the  value 
of  his  services  sought  to  be  recovered  on  qiiantum  meruit,  was  prop- 
erly admitted. 
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Verdict — Conflict  in  Evidence — Affirmance  of  Judgment. 

4.  The  verdict  of  the  jury  baaed  on  Bharply  conflicting  evidence  i« 
conclusive  upon  appeal. 

Cor  tracts — Duty  of  Courts  to  Interpret,  not  Make  New  Contracts. 

5.  The  duty  of  the  courts  is  to  interpret  and  enforce  contracts  for 
the  parties,  not  to  make  new  ones  for  them  or  alter  or  amend  those 
which  they  themselves  have  made. 

Appeals  from  District  Cowrt,  Silver  Bow  County  in  the 
Second  Judicial  District;  Ben  B.  Law,  Judge  of  the  Ninth 
District,  presiding. 

Action  by  James  T.  Fitzgerald  against  Nellie  Bisenhauer. 
Judgment  for  plaintiff.  Defendant  appeak  from  the  judg- 
ment and  an  order  refusing  a  new  trial.    Affirmed. 

Messrs.  Canning  <&  Oeagan,  for  Appellant,  submitted  a 
brief;  Mr,  P.  E.  Oeagan  argued  the  cause  orally. 

The  court  should  have  granted  defendant's  motion  made  at 
the  beginning  of  the  trial  for  an  order  to  compel  plaintiff 
to  elect  as  to  which  cause  of  action  set  up  in  his  complaint 
he  would  prosecute  against  the  defendant.  Both  causes  of 
action  are  for  the  same  purpose,  against  the  same  defendant, 
concern  the  same  subject  matter,  and  are  for  the  same  amount 
of  money  recovery,  there  being  no  other  sort  of  recovery 
sought,  and  they  arise  out  of  the  same  relationship  as  between 
the-  plaintiff  and  defendant.  It  is  not  the  practice  of  the 
courts  nor  is  it  the  policy  of  the  law  to  allow  an  attorney 
to  sue  on  an  express  contract  for  the  payment  for  services 
and  at  the  same  time  in  the  same  complaint  and  in  the  same 
action  sue  on  quantum  msniit  for  the  same  service  for  the 
same  amount  against  the  same  party.  (2  Thornton  on  Attor- 
neys at  Law,  sec.  494.) 

The  contract  set  up  by  the  plaintiff  contemplates  the  doing 
of  a  void,  extrajudicial  and  unlawful  act  by  the  court  and  its 
officers,  the  doing  of  which  tends  to  weaken  the  tribunal  and 
destroy  the  confidence  of  the  people  in  the  institution.  Such 
contracts  are  void  and  unenforceable.  (Rev.  Codes  1907, 
sec.  5051;  Spaulding  v.  MoMct,  57  Mont.  318,  188  Pac.  377: 
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Weeks  on  Attorneys  at  Law,  2d  ed.,  p.  703,  sec.  346;  Donald- 
son V.  Eaton,  186  Iowa,  650,  125  Am.  St.  Rep.  275,  14  L.  R.  A. 
(n.  8.)  1168,  114  N.  W.  19.) 

To  call  the  court's  attention  to  w^hat  has  been  held  in  some 
other  courts  as  reasonable  in  a  matter  of  attorneys'  fees  where 
property  valuations  wer,^  involved,  we  respectfully  submit  the 
following:  In  re  Lichienberg'$  Estate,  58  Wash.  585,  109  Pac. 
48.  The  court  held  that  where  the  estate  was  of  the  value  of 
over  $62,000  and  much  more  work  involved  than  in  the  Sattes 
estate,  the  sum  of  $1,500  was  a  reasonable  allowance. 

In  Shufeldt  v.  Hughes,  24  Okl.  731,  28  L.  R.  A.  (n.  s.)  460, 
104  Pac.  253,  the  court  cut  an  allowance  of  $13,000  to  $8,750, 
and  in  that  case  the  estate  was  valued  at  $600,000,  and  the 
property  did  not  consist  of  mining  claims  either. 

In  the  case  of  Foley  v.  Broeksmit,  119  Iowa,  457,  97  Am. 
St.  Rep.  324,  60  L.  R.  A.  571,  93  N.  W.  344,  the  court  cut 
a  claim  for  funeral  expenses  from  $526  to  $150,  where  the 
estate  was  worth  $5,000.  (See,  also,  Sullix^an  v.  Sullivan^ 
52  Wash.  160,  100  Pac.  321.) 

Mr,  C,  B.  Nolan,  Mr.  J.  A.  Poore  and  Mr,  N.  A,  Rotering, 
for  Respondent,  submitted  a  brief;  Mr,  Nolan  argued  the 
cause  orally. 

It  is  well  settled  that  the  pleader  in  order  to  meet  the 
exigencies  of  his  case  when  suing  for  services  rendered  may 
set  up  an  express  contract,  if  there  is  any  basis  for  doing  so, 
and  may  likewise  plead  an  implied  contract;  that  is  to  say, 
the  pleader  may  proceed  on  the  assumption  that  a  specific  sum 
was  agreed  on  for  the  services  that  were  rendered  pursuant 
to  the  terms  of  an  express  contract,  and  may  likewise  set 
forth  that  services  were  rendered,  and  that  the  amount  de- 
clared on  in  the  express  contract  was  the  reasonable  value 
of  such  services.  {Blankensliip  v.  Decker,  34  Mont.  292,  85 
Pac.  1035;  Netiman  v.  Grant,  36  Mont.  77,  92  Pac.  43.) 
Pleading  contract  in  two  counts  is  proper.  {Nai^e  v.  Ta%i{jher 
(Cal.  App.),  193  Pac.  509;  Ma/rtin  v.  Northern  Pac.  By,  Co,, 
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51  Mont.  31,  149  Pac.  89.)  A  party  to  an  express  contract 
may  sue  on  quantum  meruit  and  on  showing  performance  of 
the  contract,  introduce  it  to  prove  the  reasonable  value  of  the 
services  rendered.  (Daly  v.  Kelley,  57  Mont.  306,  187  Pac. 
1022;  WUcox  V.  Neumm,  58  Mont.  54,  190  Pac.  138.)  The 
quantum  sued  for  in  the  second  count  was  fixed  by  proof  of 
the  proviso  in  the  first  count.  (Blakenship  v.  Decker,  supra; 
Neuman  v.  Grant,  supra,)  And  the  second  count  may  be 
proven  by  evidence  in  support  of  the  first  count.  {Wilcox  v. 
Neumtan,  supra.)  An  election  in  such  cases  is  out  of  the 
question.  (Kelley  v.  John  R.  Daily  Co,,  56  Mont.  63,  181 
Pac.  326.)  A  cause  of  action  on  contract  may  be  set  forth 
in  two  or  more  counts,  and  denial  of  motion  to  elect  is  not 
error.  (Cowan  v.  Abbott,  92  Cal.  100,  28  Pac.  213;  Esttella 
Vineyard  Co,  v.  Butler^  125  Cal.  232,  57  Pac.  981;  Darknell 
V.  Coeur  d'Alene  &  St,  Joe  Transp.  Co,,  18  Idaho,  61,  108 
Pac.  536.)  In  support  of  our  contention  that  the  contract  in 
question  is  a  valid  one,  we  cite  the  following:  Best  Mfg,  Co, 
V.  Hutton,  49  Mont.  78,  141  Pac.  653;  Dallas  v.  Douglas,  45 
Mont.  115,  122  Pac.  275;  Murray  v.  White,  42  Mont.  423, 
Ann.  Cas.  1912A,  1297,  113  Pac.  754;  Lawson  v.  Cobban,  38 
Mont.  138,  99  Pac.  128;  Weinreich  Estate  Co.  v.  A.  J,  John- 
ston Co,,  28  Cal.  App.  144,  151  Pac.  667;  Frank  v.  Butte  & 
B.  M,  (&  L,  Co,,  48  Mont.  83,  135  Pac.  904;  Haley  v.  Hollen- 
beck,  53  Mont.  494,  165  Pac,  459;  California  etc,  Conf.  v. 
Seitz,  74  Cal.  287,  15  Pac.  839 ;  Holmes  v.  Richet,  56  Cal.  307, 
38  Am.  Rep.  54;  Roche  v.  Baldwin,  135  Cal.  522,  65 
Pac.  459,  67  Pac.  903;  Deuninck  v.  West  Oallatin  Irr,  Co,, 
28  Mont.  255,  72  Pac.  618;  Cooper  v.  Northern  P.  Ry.  Co, 
(Mont.),  212  Fed.  536;  Nave  v.  Taugher  (Cal.  App.),  193 
Pac.  509. 

The  value  of  the  property  of  the  estate  was  an  element  for 
consideration  in  determining  the  value  of  the  services  of  the 
attorney.  (6  Corpus  Juris,  750-752;  In  re  Johnston^s  Estate, 
107  Wash.  25,  181  Pac.  209;  Forrester  &  MacGinniss  v.  Bos- 
ton &  M,  etc,  Co,,  29  Mont.  397,  74  Pac.  1088,  76  Pac.  211; 
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Carver's  Estate,  123  Cal.  102,  55  Pac.  770;  Htmtoon's  Estate, 
174  Cal.  282,  163  Pac.  53;  Simmons'  Estate,  43  Cal.  543; 
Smith's  Estate,  18  Wash.  129,  51  Pac.  348;  Fernandez  Es- 
tate, 119  Cal.  579,  51  Pac.  852 ;  1  Ross  on  Probate  Law,  sec. 
296 ;  Church  on  Probate  Law,  516.) 

ME.  CHIEF  COMMISSIONEE  STARK  delivered  the  fol- 
lowing opinion: 

This  is  an  action  by  the  plaintiff  to  recover  from  the  de- 
fendant for  services  rendered  by  him  as  attorney  for  defend- 
ant in  her  capacity  as  special  administratrix  and  executrix 
of  the  estate  of  John  B.  Sattes,  deceased. 

In  the  first  count  set  forth  in  the  second  amended  com- 
plaint, it  is  alleged  that  plaintiff  is  an  attorney  at  law,  duly 
admitted  and  licensed  to  practice  his  profession  in  the  courts 
of  this  state;  that  on  March  25,  1916,  defendant  was  duly 
appointed  special  administratrix  of  the  estate  of  John  B. 
Sattes,  deceased,  duly  qualified  as  such  and  entered  upon 
the  duties  of  her  office,  and  continued  to  act  as  such  until 
the  twelfth  day  of  April,  1916,  on  which  date  an  order  was 
duly  given  and  made  appointing  her  as  executrix  of  the  last 
will  and  testament  of  said  deceased;  and  that  she  thereupon 
qualified  as  such,  letters  testamentary  were  issued  to  her  and 
she  entered  upon  the  discharge  of  her  duties. 

It  is  next  alleged  that  at  the  special  instance  and  request 
of  defendant  and  for  her  use  and  benefit  the  plaintiff  per- 
formed professional  and  legal  services  for  her  in  both  her 
capacity  as  special  administratrix  and  executrix,  commencing 
in  February,  1916,  and  ending  in  March,  1917;  that  on  the 
fourteenth  day  of  April,  1916,  in  consideration  of  the  services 
rendered  and  to  be  rendered  by  the  plaintiff  in  said  matters, 
defendant  promised  and  agreed  to  pay  him  therefor  such  rea- 
sonable amount  as  the  judge  of  the  probate  court  of  Silver 
Bow  county,  Montana,  would  fix  and  allow  therefor;  that 
plaintiff  agreed  to  perform  such  services  and  accept  in  pay- 
ment for  the  same  the  amount  to  be  determined  as  above  set 
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forth;  that  the  plaintiff  did  render  such  services  for  defend- 
ant, and  that  on  July  28,  1917,  the  judge  of  the  probate  court 
above  designated  fixed  the  sum  of  $2,500  as  the  reasonable 
value  of  such  services,  and  that  the  sum  so  fixed  is  the  rea- 
sonable value  thereof,  but  that  defendant  has  refused  to  pay 
the  same  or  any  part  thereof. 

In  a  second  and  separate  count,  after  alleging  that  the 
plaintiff  is  a  duly  admitted  and  licensed  attorney,  it  is  set 
forth  that  between  the  first  day  of  February,  1916,  and  the 
first  day  of  April,  1917,  the  plaintiff  rendered  to  and  for 
defendant,  at  her  special  instance  and  request  and  for  her 
use  and  benefit,  professional,  legal  and  other  services  in  con- 
nection with  the  estate  of  John  B.  Sattes,  deceased,  of  the 
reasonable  value  of  $2,500,  for  which  she  agreed  to  pay  plain- 
tiff; that  plaintiff  has  demanded  payment  therefor,  but  the 
same  has  not  been  paid. 

To  this  complaint,  and  to  each  separate  count  thereof,  the 
defendant  interposed  a  general  and  special  demurrer,  which 
was  overruled.  Without  going  into  a  detailed  discussion  of 
the  matters  raised  by  the  demurrer,  we  shall  content  ourselves 
by  saying  that  we  have  examined  the  same,  and  are  of  the 
opinion  that  each  count  of  the  complaint  states  a  cause  of 
action,  and  that  the  same  are  neither  ambiguous,  unintelligible 
or  uncertain,  and  that  the  demurrer  was  properly  overruled 
by  the  court. 

The  defendant  filed  her  answer  in  which  she  admitted  that 
the  plaintiff  was  an  attorney  at  law,  admitted  to  practice 
in  Montana;  that  the  defendant  was  duly  appointed  as  special 
administratrix  of  the  estate  of  John  B.  Sattes,  deceased,  and 
subsequently  as  executrix  of  the  last  will  and  testament  of 
said  deceased,  and  duly  qualified  and  acted  as  such,  as  alleged 
in  the  complaint;  and  that  in  February,  1916,  she  employed 
the  plaintiff  as  an  attorney  at  law  to  represent  and  assist  her, 
as  such  attorney,  in  the  matter  of  said  estate,  but  denies 
each  and  every  other  allegation  therein  contained. 
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As  further  separate  aud  affirmative  defenses  to  the  cause  of 
action  alleged,  the  defendant  pleaded  two  counterclaims  which, 
on  motion,  were  by  the  court  stricken  out. 

In  our  opinion,  no  useful  purpose  would  be  subserved  by 
a  discussion  of  these  alleged  separate  defenses  and  counter- 
claims. They  have  had  consideration,  but  we  do  not  believe 
that  either  of  them  contains  a  sufficient  statement  of  facts  to 

■ 

entitle  the  defendant  to  any  affirmative  relief  against  the 
plaintiff,  and,  therefore,  the  court  did  not  commit  error  in 
sustaining  the  motion  to  strike  them  from  the  answer. 

Upon  the  issues  made  by  the  pleadings  as  above  set  forth, 
the  cause  came  on  for  trial  before  the  court  and  a  jury 
on  May  27,  1919.  Before  the  jury  was  sworn,  the  defendant 
moved  that  the  plaintiff  be  required  to  elect  as  to  which  count 
set  out  in  the  complaint  he  intended  to  rely  upon  in  the  trial 
of  the  case,  which  motion  was  by  the  court  overruled.  There- 
after, to  sustain  the  issues  on  his  part,  the  plaintiff  testified 
that  about  April  14,  1916,  just  before  filing  the  defendant's 
final  account  as  special  administratrix  he  called  her  attention 
to  the  fact  that  he  was  entitled  to  an  attorney  fee  for  the 
services  which  he  had  rendered  to  her  in  that  capacity,  and 
that  she  asserted  it  was  her  wish  not  to  divide  the  fees  or 
pay  out  anything  until  the  estate  was  finally  settled,  and  then 
for  the  amount  of  plaintiff's  fee  to  be  submitted  for  deter- 
mination to  the  judge  of  the  court  administering  upon  the 
estate;  that  it  was  mutually  agreed  between  plaintiff  and  de- 
fendant that  such  course  should  be  pursued  in  determining 
the  -amount  of  such  fee ;  and  that  thereafter  the  judge  of  the 
court  above  mentioned  did  determine  said  amount  as  the  sum 
of  $2,500,  but  that  the  defendant  has  not  paid  the  same,  nor 
any  part  thereof. 

The  testimony  on  the  part  of  the  plaiAtiff  further  disclosed 
that  the  value  of  the  estate  of  John  B.  Sattes,  deceased,  was 
appraised  in  the  probate  proceedings  at  the  sum  of  $31,906.10. 
This  estate  consisted  of  $4,142  in  cash,  houses  and  lots  ap- 
praised at  $2,000,  outstanding  claims  in  favor  of  the  estate 


62  Mont.]  Fitzgerald  v.  Eisenhauer.  589 


I  [62  Mont.  582.] 


amounting  to  $750,  and  the  balance  was  composed  of  interests 
in  nnmerous  patented  mining  claims  located  in  Silver  Bow 
county.  Two  witnesses  who  duly  qualified  so  as  to  entitle 
themselves  to  express  an  opinion  as  to  the  value  of  the  various 
mining  interests  placed  the  value  of  the  whole  estate  as  high 
as  $49,433.35. 

Three  members  of  the  bar  of  Silver  Bow  county,  in  response 
to  hypothetical  questions  put  to  them,  detailing  the  services 
which  the  plaintiff  had  rendered  to  the  defendant  in  connec- 
tion with  the  Sattes  estate,  and  also  the  value  of  the  estate 
as  returned  in  the  inventory  and  appraisement,  as  well  as  the 
values  placed  thereon  by  the  expert  witnesses,  testified  that  the 
reasonable  value  of  the  plaintiff's  services  was  in  excess  of 
$3,000. 

The  defendant,  as  a  witness  in  her  own  behalf,  testified  that 
she  engaged  the  plaintiff  to  act  as  her  attorney  in  connection 
\«tth  her  duties  as  special  administratrix  and.  also  as  executrix 
of  the  will  in  the  Sattes  estate;  that  he  acted  as  such  from  the 
inception  of  the  probate  proceedings  in  February,  1916,  down 
to  the  twenty-eighth  day  of  March,  1917,  when  the  estate  was 
ready  to  be  closed,  at  which  time  she  discharged  him;  that 
on  numerous  occasions  during  the  progress  of  the  administra- 
tion she  tried  to  get  the  plaintiff  to  state  what  amount  he 
was  going  to  charge  her  for  his  services  as  such  attorney,  and 
that  on  each  occasion  he  replied  that  he  could  not  fix  the  fee, 
that  he  would  leave  it  to  the  court.  In  the  course  of  her 
direct  examination,  the  defendant  in  one  place  testified  as  fol- 
lows: **Q.  Did  you  ever  agree  with  Mr.  Fitzgerald,  in  his 
oflBce  along  in  April,  1916,  to  leave  the  fixing  of  his  attorney 
fees  to  the  probate  judge  or  the  probate  court?  A.  Well, 
I  didn't  tell — I  didn't  know  what  to  do.  Q.  Well,  did  you 
make  such  an  agreement  in  April,  1916,  with  Mr.  Fitzgerald 
in  his  office,  about  the  time  the  will  was  admitted  to  probate? 
A.  Well,  I  don't  know;  I  just  let  it  go  as  it  was,  you  know; 
he  said  he  was  going  to  leave  it  to  the  court,  and  I  of  course, 
let  it  go."    In  the  course  of  her  cross-examination  the  de- 
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fendant  identified  her  report  as  special  administratrix  of  the 
Sattes  estate,  filed  April  15,  1916,  and  the  same  was  read  in 
evidence,  in  which  report  she  requested  that  the  fees  and  com- 
pensation of  the  plaintiff  as  her  attorney  be  reserved  until  the 
final  administration  of  the  estate,  without  any  waiver  of  said 
attorney's  fees  for  said  services.  As  a  pait  of  the  cross- 
examination  of  the  defendant  there  was  also  introduced  in 
evidence  a  petition,  signed  and  verified  by  her  and  Fred 
Sattes,  a  brother  of  the  deceased  and  one  of  the  two  residuary 
legatees  named  in  the  will,  addressed  to  the  district  court  of 
Silver  Bow  county,  filed  March  20,  1917,  which  after  reciting 
the  progress  of  the  administration  of  the  estate,  the  value 
thereof,  the  employment  of  the  plaintiff  as  her  attorney  and 
the  services  rendered  by  him,  prays  the  court  to  ascertain 
and  fix  the  reasonable  value  of  the  plaintiff's  services,  and 
authorize  her  to  pay  the  same.  In  reference  to  this  petition, 
defendant  testified  that  when  she  signed  it,  she  did  not  kn«w 
that  it  was  a  petition  calling  for  judicial  action  to  determine 
the  amount  of  the  attorney  fee,  but  signed  it  because  plaintiff 
told  her  that  she  had  to  do  it  to  get  the  estate  closed  up. 
The  defendant  was  also  asked  on  cross-examination  with  ref- 
erence to  a  conversation  alleged  to  have  been  held  between  her 
and  plaintiff  at  the  plaintiff's  office  in  the  presence  of  three 
witnesses,  on  March  26,  1917,  in  which  it  was  claimed  she 
admitted  that  she  had  agreed  to  let  the  probate  judge,  or 
court,  fix  the  amount  of  the  plaintiff's  fee,  and  the  defendant 
denied  the  same.  In  rebuttal,  the  plaintiff  produced  the  three 
witnesses  alleged  to  have  been  present  at  the  time  of  the 
alleged  conversation,  who  testified  that  defendant  did  make 
such  statement. 

A  member  of  the  bar  of  Silver  Bow  county  testified  on 
behalf  of  defendant  that  in  his  opinion  the  sum  of  $200 
would  be  a  reasonable  fee  to  be  allowed  to  plaintiff  for  his 
services  rendered  to  the  defendant. 

Upon  this  state  of  the  evidence  the  case  was  submitted  to 
t.hft  jury,  which  returned  a  verdict  in  favor  of  plaintiff  for 


62  Mont.]  t^ITZGEftALf)   V,    ElSENHAtJEft.  59l 

[62  Mont.  582.] 

the  sum  of  $2,500,  upon  which  a  judgment  was  entered 
against  the  defendant.  Defendant  moved  for  a  new  trial, 
yrhieh  was  overruled  by  the  court,  and  from  this  judgment 
and  the  order  overruling  the  motion  for  new  trial,  the  ease  is 
before  this  court  on  appeal. 

It  is  contended  by  counsel  for  defendant  that  the  court 
[1]  erred  in  not  requiring  plaintiff  at  the  beginning  of  the 
trial  to  elect  upon  which  count  he  would  proceed  to  trial. 
Both  counts  are  for  the  same  purpose,  against  the  same  de- 
fendant, concern  the  same  subject  matter,  and  are  for  the 
same  amount.  It  is  settled  by  the  decisions  of  this  court 
*'that  the  court  may,  in  its  discretion,  permit  the  same  cause 
of  action  to  te  stated  in  different  counts  in  order  to  meet 
the  exigencies  of  the  case  as  presented  by  the  evidence." 
{BlankensJiip  v.  Decker,  34  Mont.  292,  85  Pac.  1035;  Neuma/n 
V.  Grant,  36  Mont.  77,  92  Pac.  43.)  And  denial  of  a  motion 
to  elect  is  not  error.  (Estrella  Vineyard  Co,  v.  Butler,  125 
Cal.  232,  57  Pac.  981;  Darknell  v.  Tran^p.  Co.,  18  Ida.  61, 
108  Pac.  536.) 

It  is  urged  that  the  contract  set  up  in  the  first  count 
[2]  of  the  complaint  to  the  effect  that  the  amount  of  the 
plaintiff's  fee  for  services  rendered  to  the  defendant  is  against 
public  policy,  in  that  it  contemplates  the  doing  of  a  void, 
extrajudicial  and  unlawful  act  by  the  court  and  its  officers. 
It  is  true  that  at  the  time  the  proceedings  in  the  Sattes  estate 
were  pending  in  Silver  Bow  county,  the  probate  court  had 
no  authority  to  fix  the  amount  of  the  fee  to  be  paid  to  an 
attorney  for  services  rendered  to  an  administrator  or  executor, 
and  that  jurisdiction  to  do  so  could  not  be  conferred  by  con- 
sent. {State  ex  rel.  EisenJiauser  v.  District  Cowrt,  54  Mont. 
172,  168  Pac.  522.)  In  this  case,  however,  there  is  no  showing 
that  the  plaintiff  relies  upon  any  judicial  determination  of 
the  amount  of  his  fee  by  either  court  or  judge.  His  testi- 
mony, which  is  the  only  testimony  in  the  record  as  to  the 
determination  of  the  amount  of  the  fee  to  be  paid  by  de- 
fendant, is  embraced  in  the  following  questions  and  answers: 
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'*Q.  Now,  in  connection  with  the  agreement  that  you  had  with 
Mrs.  Eisenhauser  that  your  compensation  should  be  fixed  by 
the  judge,  by  the  court,  was  there  a  determination  of  the 
amount  of  compensation  that  you  should  receive,  by  the  judge, 
pursuant  to  that  agreement?  A,  Yes,  sir.  Q.  What  was  the 
amount  that  was  fixed  as  compensation  that  you  should  re- 
ceive by  reason  of  that  agreement?  A.  $2,500.  I  have  not 
received  one  cent  from  the  defendant  for  any  services  that  I 
rendered  in  connection  with  the  administration  of  this  es- 
tate. ' ' 

Section  7508,  Revised  Codes  of  1921,  having  reference  to 
the  consideration  of  contracts,  provides:  '*When  a  considera- 
tion is  executory,  it  is  not  indispensable  that  the  contract 
should  specify  its  amount  or  the  means  of  ascertaining  it. 
It  may  be  left  to  the  decision  of  a  third  person,  or  regulated 
by  any  specified  standard.*'  Under  this  statute  it  was  com- 
petent for  the  plaintiff  and  defendant  to  agree  upon  and 
specify  any  person  whom  they  might  desire  to  determine  the 
amount  of  plaintiff's  fee.  They  might  have  designated  the 
sheriff  of  the  county,  a  bank  cashier,  or  any  other  person. 
If  the  testimony  of  the  plaintiff  is  to  be  believed,  they  did 
agree  upon  the  judge  of  the  probate  court  of  Silver  Bow 
county.  We  fail  to  see  where  there  is  anything  in  this  con- 
tract which  was  contrary  to  the  express  provisions  of  the 
law;  or  contrary  to  its  policy;  or  otherwise  contrary  to  good 
morals.     (Sec.  7553,  Rev.  Codes  1921.) 

We  shall  next  consider  the  alleged  errors  of  the  court  in 
[3]  admitting  proof  of  the  value  of  the  Sattes  estate.  This 
testimony  was  introduced  for  the  sole  purpose  of  establishing 
one  of  the  elements  to  be  considered  by  the  jury  in  determining 
the  value  of  plaintiff's  services  under  the  second  count  of  the 
complaint,  and  as  such  it  was  properly  allowed  to  be  presented 
to  the  jury.  {Forrester  &  MacOinniss  v.  Boston  &  Mont,  Co., 
29  Mont.  397,  74  Pac.  1088,  76  Pac.  211,  409;  6  C.  J.  750.) 

Numerous  other  errors  are  assigned  upon  the  rulings  of  the 
court  in  admitting  or  refusing  to  admit  testimony.    To  con- 
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sider  these  various  assignments  in  detail  would  unnecessarily 
prolong  this  discussion.  After  giving  them  all  consideration, 
we  do  not  find  any  prejudicial  error  "in  the  rulings  of  the 
court.  The  same  statement  may  be  made  in  reference  to  the 
instructions.  Considering  them  all  together,  we  think  the  law, 
as  applicable  to  the  facts  in  the  case,  was  correctly  and  fully 
declared  to  the  jury. 

Finally,  it  is  contended  by  appellant  that  the  evidence  in 
the  case  is  insufficient  to  justify  the  verdict;  that  the  same 
is  excessive  and  could  not  have  been  given  except  through 
passion  and  prejudice;  and  that  for  these  reasons  the  court 
erred  in  denying  the  motion  for  a  new  trial. 

As  to  the  insufficiency  of  the  evidence,  the  substance  of  all 
of  the  testimony  introduced  has  already  been  set  out,  and 
it  is  fairly  to  be  deduced  therefrom  that  it  preponderates  in 
[4]  favor  of  the  plaintiff.  At  best,  it  is  sharply  in  conflict, 
and  under  the  rule  frequently  announced  by  this  court,  the 
verdict  of  the  jury  is  conclusive  upon  appeal.  {Western  Mining 
Supply  Co.  V.  Melzner,  48  Mont.  174,  136  Pac.  44;  Lizott  v. 
Big  Black  foot  Milling  Co.,  48  Mont.  171,  136  Pac.  46.) 

Notwithstanding  the  foregoing  determination  of  the  matters 
presented  in  this  record,  we  feel  disposed  to  say  that  in  our 
opinion  the  amount  of  the  fee  claimed  by  plaintiff  is  much 
larger  than  the  conditions  reasonably  warranted;  and  that  in 
spite  of  the  agreement  and  the  determination  of  this  suit, 
the  probate  court  would  have  been  amply  justified  in  refusing 
to  allow  the  defendant  any  such  an  amount  as  a  proper  charge 
against  the  Sattes  estate  upon  the  final  settlement  of  her 
account.  However,  upon  the  case  now  here,  the  court  is  with- 
out authority  to  modify  the  judgment.  It  was  within  the 
power  of  the  plaintiff  and  defendant  to  make  any  contract 
which  they  saw  fit,  so  long  as  it  was  not  illegal  or  against 
[6]  public  policy.  The  duty  of  the  court  is  to  interpret 
and  enforce  contracts  for  the  parties,  not  to  make  new  ones 
for  them  or  to  alter  or  amend  those  which  they  themselves 
have  made. 

62  Mont.— 88 
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There  being  no  error  in  the  record,  we  recommend  that  the 
judgment  and  order  appealed  from  be  affirmed. 

0 

Per  Curiam  :  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Rehearing  denied  May  12,  1922. 


WILLIAMS,  Bbspondbnt,  v.  HAMPLE,  Appellant. 

(No.   4,747.) 
(Submitted  Mareli  11,  1922.    Decided  March  27,  1922.) 

[205  Pac.  829.] 

Personal  Injuries — Street   Crossings — Automobile   Accidents — • 
Contributory  Negligence — Jury  Question, 

Personal    Injuries — Contributory    Negligence — Matter    of   Defense. 

1.  Unless,  in  a  personal  injury  action,  contributory  negligence  iB  in- 
ferable from  plaintiff's  evidence,  it  is  a  matter  of  defense  to  be 
established   by   a   preponderance   of  the  evidence. 

Same — Street   Crossings — Automobile   Accident — Contributory  Negligence — 
How  Question  Determinable. 

2.  Whether  a  pedestrian,  injured  in  a  collision  with  an  automobile 
in  a  city  street  at  night  during  a  rainstorm  when  apparently  there 
were  no  vehicles  upon  the  street,  was  guilty  of  contributory  negli- 
gence when  he  was  struck  in  crossing  the  street,  depended  upon  a 
determination  of  the  question  whether  he  acted  as  a  reasonably 
prudent  and  cautious  person  would  have  acted  under  like  circum* 
stances. 

Same — Contributory  Negligence — When  Question  of  Law — When  of  Fact. 

3.  If  the  issue  of  contributory  negligence  is  a  fairly  disputed  ques- 
tion of  fact,  it  is  for  the  jury's  determination;  but  if  the  evidence 
IB  clear  and  convincing  so  that  reasonable  men  cannot  differ,  the  trial 
court  should  declare  the  result  as  a  matter  of  law. 

2.  On  duty  and  liability  of  persons  struck  by  automobile  while 
crossing  street  at  unusual  place,  or  diagonally,  see  note  in  14  A.  L.  B. 
1176. 

On  duty  of  pedestrians  to  look  out  for  automobiles,  sec  notes  in  4 
Ann.  Cas.  400;  3  L.  B.  A.  (n.  8.)  345;  20  L.  B.  A.  (n.  s.)  23^:  38 
L.  B  A.  (n.  8.)  488;  42  L.  B  A.  (n.  8.)   1179. 
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Same — Automobile  Accident — Contributory  Negligence— Question  for  Jury. 
4.  Where  a  pedestrian  had  safely  crossed  the  side  of  the  street  on 
which  defendant's  automobile  should  have  been  in  coming  from  the 
east,  and  had  no  reason  to  apprehend  danger  from  one  coming  from 
that  direction  on  the  side  he  had  yet  to  cross,  he  could  not,  as  a 
matter  of  law,  be  held  guilty  of  contributory  negligence  in  proceed- 
ing to  cross,  and  the  question  of  his  negligence  was  therefore  prop- 
erly submitted  to  the  jury. 

Appeals  from  District  Court,  Silver  Bow  County;  Edwin 
M.  Lamb,  Judge. 

Action  by  L.  V.  Williams  against  J.  E.  Hample.  Prom 
a  judgment  for  plaintiff  and  an  order  denying  his  motion  for 
a  new  trial,  defendant  appeals.     Affirmed. 

Messrs.  Frank  d  Oaines,  for  Appellant,  submitted  a  brief; 
Mr,  B.  F,  Oaines  argued  the  cause  orally. 

The  evidence  showed  the  existence  of  contributory  negli- 
gence as  a  matter  of  law  barring  recovery.  We  appreciate 
the  fact  that  in  cases  of  collision  between  automobiles  and 
pedestrians,  as  well  as  in  other  actions  involving  elements  of 
negligence  and  contributory  negligence,  the  general  rule  is 
that  these  questions  are  for  a  jury  to  determine,  but  this 
court  has  also  said:  ** Where  the  facts  are  undisputed  and 
are  such  that  reasonable  men  can  draw  but  one  conclusion 
from  them,  the  only  questions  presented  for  decision  are  ques- 
tions of  law,  and  to  that  extent  the  case  presents  in  effect 
an  agreed  statement  of  facts."  {Conway  v.  Monidah  Trust 
Co.,  52  Mont.  244,  157  Pac.  178.)  And  such  a  situation,  we 
submit,  is  present  in  the  case  at  bar. 

Cases  where  fact  conditions  are  similar  to  those  here  pre- 
sented are  rare,  but  the  rule  of  nonliability  is  well  manifested 
in  the  following:  2  R.  C.  L.,  Automobiles,  pp.  1186,  1187; 
Harder  v.  Matthews,  67  Wash.  487,  121  Pac.  983;  Zoliovski 
V.  Gzella,  159  Mich.  620,  134  Am.  St.  Rep.  752,  26  L.  R.  A, 
(n.  s.)  435,  124  N.  W.  527;  Harris  v.  Commercial  Ice  Co., 
153  Pa.  St.  278,  25  Atl.  1133 ;  Hannigan  v.  Wright,  5  Penne. 
(Del.)    537,  63  Atl.  234;  Lamer-  v.  New  York  Transp.  Co., 
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133   N.   T.    Supp.    743,    149   App.   Div.    193;   McCormick   v. 
Hesser,  77  N.  J.  173,  71  Atl.  55. 

Messrs,  Maury  &  Melzner^  for  Bespoudent,  submitted  a 
brief;  Mr.  H.  L,  Maury  argued  the  cause  orally. 

Citing:  Raymond  v.  Bill,  168  Cal.  473,  143  Pac.  743;  Thies 
V.  Thomas,  77  N.  Y.  Supp.  276;  Oregory  v.  Slaughter,  124 
Ky.  345,  124  Am.  St.  Eep.  402,  8  L.  R.  A.  (n.  s.)  1228,  99 
S.  W.  247. 

MR.  COMMISSIONER  AYERS  prepared  the  opinion  for 
the  court. 

Plaintiff  seeks  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  cai:sed  by  the  negligent  driving  of  de- 
fendant's automobile  upon  and  against  him,  by  Allen  Grordon, 
a  chauffeur  of  defendant,  while  the  said  Gordon  was  acting 
within  the  scope  of  his  service.  The  defendant's  answer  ad- 
raits  the  ownership  of  the  automobile  in  him,  the  service  of 
Gordon,  the  collision  of  his  automobile  with  plaintiff,  the 
injury  of  plaintitf,  and  alleges  that  such  injury  was  proxi- 
mately caused  by  and  due  to  the  contributory  fault  and  negli- 
gence of  plaintiff.  The  allegation  of  contributory  negligence 
is  denied  by  the  reply.  No  challenge  of  any  pleading  'was 
made,  either  in  the  trial  court  or  here.  The  trial  was  had 
in  the  district  court  of  Silver  Bow  county,  and  resulted  in 
a  verdict  for  plaintiff,  upon  which  judgment  was  entered. 
This  appeal  is  from  the  judgment  and  from  an  order  denying 
a  new  trial. 

It  was  briefed  and  argued  here  that  defendant's  negligence 
consisted  in  his  driving  other  than  on  the  right  side  of  the 
street,  in  his  excessive  rate  of  speed,  and  his  failure  to  sound 
an  alarm. 

The  testimony  on  behalf  of  plaintiff  shows  that  the  accident 
causing  plaintiff's  injury  occurred  about  11  o'clock  on  the 
night  of  August  20,  1918,  .on  Granite  Street,  in  the  city  of 
Butte;   that   defendant   was   traveling    westerly    on    Granite 
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Street  in  a  Cadillac  automobile  driven  by  his  chauffeur;  that 
it  was  raining  *'very  hard''  and  had  been  for  some  time; 
that  plaintiff  came  out  of  a  garage  on  the  north  side  of  the 
street,  looked  up  and  down  the  street,  saw  nothing — ^however, 
he  could  see  only  about  one-half  block  each  way  on  account 
of  the  rain — and  that  he  then  proceeded  south  across  the  street 
on  a  run;  that  at  the  center  of  the  street  he  was  struck 
by  defendant's  car,  thrown  into  the  air,  coming,  down  on  the 
hood  of  the  car,  rolled  off  on  the  fender  and  then  on  the 
street;  that  the  car  was  traveling  between  thirty  and  thirty- 
five  miles  per  hour;  that  it  was  muffled  so  as  to  make  no 
noise  and  no  alarm  was  sounded;  that  a  street-car  track  was 
located  in  the  center  of  the  street  and  the  street  was  of  suffi- 
cient width  for  a  driveway  on  each  side  of  the  track.  The 
testimony  then  detailed  the  injuries  of  plaintiff  and  the  dam- 
age he  had  suffered. 

That  this  testimony  established  the  injury  and  damage  of 
plaintiff  (injury,  however,  was  admitted  by  the  answer), 
and  that  the  negligence  of  defendant  was  the  proximate  cause 
thereof,  and  that  a  prima  facie  case  had  been  made,  was  in- 
ferentially  admitted  by  defendant,  for  he  did  not  move  for 
a  nonsuit,  a  dismissal,  a  judgment,  nor  ask  for  any  other 
relief  when  plaintiff  rested  his  case.  Likewise,  we  must  infer 
that  defendant  was  mindful  of  the  rule  that  contributory 
[1]  negligence,  unless  it  is  to  be  inferred  from  plaintiff's  tes- 
timony, is  a  matter  of  defense  to  be  established  by  a  pre- 
ponderance of  the  evidence.  (Higley  v.  Oilmer,  3  Mont.  90, 
35  Am.  Rep.  450;  Nelson  v.  City  of  Helena,  16  Mont.  21,  39 
Pac.  905;  Hunter  v.  Montana  Cent.  Ry,  Co.,  22  Mont.  525, 
57  Pac.  140;  Howard  v.  Flathead  Ind.  Tel.  Co.,  49  Mont.  197, 
141  Pac.  153 ;  Neilson  v.  Missoula  Creamery  Co.,  59  Mont. 
270,  196  Pac.  357;  Lampe  v.  Jacobsen,  46  Wash.  533,  90  Pac. 
654.) 

Defendant's  testimony  is,  in  effect,  that  he  was  not  traveling 
to  exceed  twenty  miles  per  hour  when  the  accident  occurred 
and  that  he  was  pursuing  a  course  on  the  north  or  right  side 
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of  the  street.  In  other  material  matters  it  does  not  differ 
snbstantially  from  plaintiff's  testimony.  However,  in  some 
instances,  it  aids  plaintiff's  theory  of  negligence,  for  example: 
It  discloses  that  the  windshield  was  hlarred  by  rain,  so  that 
only  the  outline  of  a  pedestrian  conld  be  seen  through  it;  that 
plaintiff  rolled  off  the  right  fender  of  the  car  on  to  the 
street,  landing  in  the  middle  of  the  street-car  track. 

At  the  close  of  the  evidence,  defendant  moved  for  a  directed 
[2]  verdict  upon  the  ground  that  plaintiff's  own  negligence 
proximately  contributed  to  his  injury.  Under  ordinary  con- 
ditions, where  a  person  receives  injuries  by  an  automobile, 
when  he  is  crossing  a  street,  mid-block,  that  would  be  the 
proper  result,  for  it  would  seem  that  he  was  walking  the 
street  with  closed  eyes  and  inattentive  mind — ^neglecting  his 
own  safety;  but  in  the  instant  case  we  must  consider  the  hour 
of  night,  the  apparent  absence  of  vehicles  on  the  street,  the 
rainstorm,  and  all  of  the  existing  conditions  at  the  time  of 
and  immediately  prior  to  the  accident,  in  order  to  determine 
whether  the  plaintiff  acted  as  a  reasonably  prudent  and 
cautious  man  would  act  under  like  or  similar  circumstances, 
which  is  the  test  in  a  case  of  this  character.  (Barbour  v. 
Shehor,  177  Ala.  304,  58  South.  276;  Ivy  v.  Marx,  205  Ala. 
60,  14  A.  L.  B.  1173,  87  South.  813;  Lampe  v.  Jacohsen,  46 
Wash.  533,  90  Pac.  654;  Eannigan  v.  Wright,  5  Penne.  (Del.) 
537,  63  Atl.  234;  Simeone  v.  Lindsay,  6  Penne.  (Del.)  224, 
65  Atl.  778;  Hennessey  v.  Taylor,  189  Mass.  583,  4  Ann. 
Cas.  396,  3  L.  R.  A.  (n.  s.)  345,  76  N.  E.  224;  28  Cyc.  28.) 
Applying  this  test  to  the  testimony,  we  must  conclude  that 
[3]  the  issue  of  contributory  negligence  is  a  fairly  disputed 
question  of  fact,  and  therefore  necessary  to  be  determined  by 
a  jury.  The  rule  is  that,  if  the  issue  of  contributory  negli- 
gence is  a  fairly  disputed  question  of  fact,  it  must  be  re- 
solved by  a  jury;  on  the  other  hand,  if  the  evidence  is  clear 
and  convincing  so  that  reasonable  men  of  fair  and  unbiased 
minds  cannot  differ  as  to  its  effect,  there  is  nothing  for  the 
jury   to   determine,   and   the  trial   court  should   declare   the 
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result  as  a  matter  of  law.  {Massey  v.  Seller^  45  Or.  267,  77 
Pac.  397;  Zvanovich  v.  Gagnon  &  Co.,  45  Mont.  180,  122 
Pac.  272;  Neilson  v.  Missoula  Creamery  Co.,  supra.) 

According  to  the  testimony  on  behalf  of  plaintiff  and  the 
[4]  physical  facts,  plaintiff  had  passed  the  line  of  danger 
of  defendant's  car — the  driveway  on  the  north  side  of  the 
street — which  was  the  only  place  to  expect  cars  coming  from 
the  east.  Contributory  negligence  cannot  be  imputed  to  him 
when,  under  the  surrounding  circumstances,  he  had  no  reason  to 
apprehend  danger  {Mahnken  v.  Monmouth  County,  62  N.  J.  L. 
404,  41  Atl.  921;  Donnelly  v.  Cowen,  20  Misc.  Rep.  100, 
45  N.  Y.  Supp.  71 ;  Texas  &  Pac.  Tel.  Co.  v.  Prince,  36  Tex. 
Civ.  App.  462,  82  S.  W.  327;  29  Cyc.  514);  and  certainly 
he  would  have  no  reason  to  apprehend  an  automobile  pro- 
ceeding along  the  street  on  any  other  place  than  the  right- 
hand  driveway.  Therefore,  it  cannot  be  held  as  a  matter  of 
law  that  he.  was  guilty  of  contributory  negligence.  The  de- 
cision of  the  question  was  properly  in  the  province  of,  and 
submitted  to,  a  jury. 

The  only  questions  involved  by  this  appeal  are  whether  or 
not  plaintiff  established  negligence  on  the  part  of  defendant, 
proximately  causing  his  injury;  and,  did  the  evidence  show 
the  existence  of  contributory  negligence  as  a  matter  of  law — 
both  of  which  questions  are  herein  considered  and  answered. 

We  recommend  the  judgment  and  order  be  affirmed. 

Per  Curiam:  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 
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STATE  EX  REL.  BULLOCK,  Relator,  v.  DISTRICT  COURT 

et  Aii.,  Respondents. 

(No.  5,006.) 
(Submitted   January   27,   1922.    Decided   MarcK    27,    1922.) 

[205  Pae.  955.> 

Public  Officers — Removal — Jury  Trial, 

County  Officers — Removal — Neglect  of  Duty — Jury  Trial. 

1.  Held,  that  an  officer  (county  clerk),  charged  with  willful  neglect 
of  duty  is  not  entitled  to  a  trial  by  jury  in  a  proceeding  for  his 
removal  from  office. 

Public  Office  not  Private  Propertjr. 

2.  Public  office  is  not  the  private  property  of  the  person  elected  to 
it,  but  is  held  subject  to  legislative  action,  including  removal  for 
such   cause  as  the  legislative  assembly  may   deem  sufficient. 

Original  application  for  Writ  of  Supervisory  Control  by  the 
State  of  Montana,  on  relation  of  W.  L.  Bullock,  County  Attor- 
ney of  Pondera  County,  and  directed  to  the  District  Court  of 
Pondera  County  and  the  Honorable  William  E.  Carroll,  Judge 
presiding.     Writ  granted. 

Messrs,  Pray,  Callaway  &  Toole^  for  Relator,  submitted  a 
brief ;  Mr,  Lew.  L.  Callaway  argued  the  cause  orally. 

Messrs,  Speer  cfe  Oerih  and  Mr,  Harry  Meyer,  for  Respond 
ents,   submitted   an   original   and   a   supplemental   brief;   Mr. 
Otto  A,  Gerth  and  Mr,  Meyer  argued  the  cause  orally. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

This  is  an  original  application  for  a  writ  of  supervisory^  con- 
trol directed  to  the  district  court  of  Pondera  county  and  Hon. 
William  E.  Carroll,  judge  presiding. 

On  October  5,  1921,  the  county  attorney  of  Pondera  county 
filed  in  the  district  court  a  written  accusation  against  James 
T.   Green,   praying   his  removal   as   county   clerk   for   neglect 


1.  For  authoritios  passing  upon  the  question  of  right  to  jury  trial 
for  removal  of  public  officer,  see  notes  in  3  A*  L.  B.  232  and  8 
A.  L.  B.  1476. 
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and  refusal  to  perform  his  official  duties.  In  one  paragraph 
it  is  charged  that  ever  since  the  seventh  day  of  March,  1921, 
as  county  clerk,  he  has  willfully  refused  to  make  a  full  and 
complete  statement  of  the  financial  condition  of  his  county 
as  required  by  sections  2953  and  3045  of  the  Revised  Codes 
of  1907.  In  another,  that  he  willfully  neglected  and  refused 
to  file  a  copy  of  the  assessment-book  or  the  original  thereof, 
with  the  county  treasurer  on  the  first  Monday  in  October, 
1920,  as  prescribed  by  section  2609.  The  eighth  paragraph 
charges  that  in  eighteen  specific  instances  he  performed  the 
services  required  of  him  as  county  clerk,  collected  the  legal 
fees  chargeable  therefor  (section  3139),  but  on  each  occasion 
willfully  refused  to  enter,  in  the  reception  fee-book  provided" 
by  law,  the  full  amount  so  charged  and  received,  and  in 
each  instance  has  willfully  paid  into  the  county  treasury  an 
amount  less  than  the  legal  fee  so*  collected.  In  still  another 
paragraph  it  is  alleged  that,  as  county  clerk,  he  charged 
and  collected  as  a  legal  fee  the  sum  of  $15.85  for  the  services 
of  a  clerk  and  deputy  in  his  office  in  searching  and  transcrib- 
ing certain  records  of  Teton  county,  but  has  willfully  re- 
fused and  neglected  to  perform  his  official  duty  to  enter  the 
same  in  the  reception  fee-book,  or  to  pay  any  part  of  that 
amount  into  the  county  treasury. 

Honorable  John  J.  Greene,  the  judge  of  the  nineteenth  judi- 
cial district,  being  disqualified,  Honorable  C.  W.  Pomeroy, 
judge  of  the  eleventh  judicial  divstrict,  appeared  in  court  pre- 
pared to  try  the  cause.  The  defendant  demanded  a  jury 
trial.  This  the  court  denied.  The  defendant  then  filed  an 
affidavit  charging  Judge  Pomeroy  with  bias  and  prejudice. 
At  the  instance  of  the  governor.  Honorable  William  E.  Car- 
roll, a  judge  of  the  second  judicial  district,  on  the  tenth 
day  of  January,  1922,  appeared  and  assumed  jurisdiction  of 
the  cause.  The  defendant  entered  a  plea  of  not  guilty  and 
again  demanded  a  jury  trial.  Judge  Carroll  annulled  the 
order  of  Judge  Pomeroy  denying  defendant  a  trial  by  jury, 
and   set  the  cause   for  trial  on  Monday,   February   6,   1922, 
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before  himself  as  judge  and  a  jury  to  be  impaneled  and 
sworn  on  that  day.  To  test  the  legality  of  the  order  last 
made,  this  proceeding  was  commenced. 

The  relator's  contention  is  that,  the  charges  to  be  tried 
being  for  misconduct  involving  willful  refusal  and  neglect 
to  perform  official  duty,  the  defendant  Green  is  not  entitled 
to  a  jury  trial.  The  respondents  insist  that  the  charges  in- 
volve a  ''criminal  prosecution''  under  section  3  of  Article  III 
of  the  Constitution,  and  that  Green  is  entitled  to  a  jury  trial 
as  a  matter  of  right. 

Since  the  attempted  disqualification  of  Judge  Pomeroy, 
this  court  has  held  that  in  removal  proceeclings  a  judge  may 
not  be  disqualified  for  imputed  bias  and  prejudice.  {Staie 
ex  rel.  Houston  v.  District  Court,  61  Mont.  558,  202  Pac.  757.) 

By  the  provisions  of  section  9006  of  the  Revised  Codes  of 
[1]  1907  as  amended  by-  Chapter  25  of  the  Session  Laws 
of  1917,  a  public  officer  is  subject  to  removal  if  he  has  will- 
fully refused  or  neglected  to  perform  his  official  duty,  or  **has 
knowingly,  willfully  or  corruptly"  charged  and  collected  "il- 
legal fe^s  for  services  rendered  or  to  be  rendered."  He 
is  to  be  cited  into  court. ''not  more  than  ten  or  less  than 
five  days  from  the  time  the  accusation"  is  filed,  and  the  time 
for  the  hearing  or  trial  set.  If  the  charges  are  sustained, 
a  judgment  of  removal  from  office  is  to  be  rendered  and  costs 
allowed  as  in  civil  actions.  The  gist  of  the  offense  charged  in 
this  case  is  willful  neglect  of  duties  imposed  by  law,  and  not 
the  collection  of  illegal  fees. 

For  the  purpose  of  fixing  penalties  for  all  crimes  and 
offenses  punishable  at  all,  section  8107  of  the  Revised  Codes 
of  1907  was  enacted.  In  that  statute  death  is  prescribed 
as  the  penalty  for  murder  in  the  first  degree ;  for  lesser  crimes 
and  offenses,  fine  and  imprisonment;  and  lastly,  for  miscon- 
duct or  malfeasance  in  office,  removal  therefrom  and  disquali- 
fication to  hold  public  office  again.  By  the  provisions  of 
Chapter  25,  supra,  the  offender  has  a  right  to  a  jury  trial 
upon  a  charge  for  the  collection  of  illegal  fees.    For  neglect, 
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or  nonfeasance,  he  has  not.  The  accusations  in  the  present 
case  are  that  the  county  clerk  failed  and  neglected  to  perform 
ofiScial  duty.  That  removal  proceedings  are  special  and  statu- 
tory, all  the  authorities  declare.  (State  ex  rel.  Payne  v. 
District  Court,  53  Mont.  350,  165  Pac.  294;  State  ex  rel 
Bowe  V.  District  Court,  44  Mont.  318,  Ann.  Cas.  1913B,  396, 
119  Pac.  1103;  Sta^e  ex  rel.  Houston  v.  District  Court,  supra; 
Oay  V.  District  Court,  41  Nev.  330,  3  A.  L.  R.  224,  note,  171 
Pac.  156;  State  ex  rel.  Kirby  v.  Henderson,  145  Iowa,  657, 
Ann.  Cas.  1912A,  1286,  124  N.  W.  767 ;  People  ex  rel.  Clay  v. 
Stuart,  74  Mich.  411,  16  Am.  St.  Rep.  644,  41  N.  W.  1091; 
Ashley  v.  Three  Justices  of  Superior  Court,  228  Mass.  63, 
8  A.  L.  R.  1463,  116  N.  E.  961 ;  Rwnkin  v.  Jauman,  4  Idaho, 
53,  36  Pac.  502;  Stdte  v.  Leach,  60  Me.  58,  11  Am.  Rep. 
172.)  These  authorities  also  hold  that  the  right  to  hold  public 
office  is  not  a  property  right  of  which  the  guilty  official  may 
not  be  divested  in  a  proper  case  upon  sufficient  proof.  Both 
the  Payne  and  the  Rowe  Cases,  above  cited,  involved  pro- 
ceedings for  the  removal  of  public  officers  charged  with  the 
collection  of  illegal  fees,  but  not  liable  to  impeachment.  Mr. 
Justice  HoUoway  expressed  the  views  of  this  court  in  the 
Payne  Case  as  follows:  ''Section  17,  Article  V,  of  the  Consti- 
tution provides  for  the  removal  of  certain  officers  by  im- 
peachment, and  section  18  of  the  same  Article  declares  that 
officers  not  liable  to  impeachment  are  subject  to  removal  for 
misconduct  or  malfeasance  in  office,  in  such  manner  as  may 
be  provided  by  law.  Recalling  that  our  Constitution  is  a 
limitation  and  not  a  grant  of  power,  it  will  be  seen  at  once 
that  the  provisions  of  section  18  above  added  nothing  to 
the  power  which  the  legislature  would  have  had  in  the  ab- 
sence of  such  provisions.  In  other  words,  the  legislature  was 
left  entirely  free  to  enact  such  statutes  as  it  might  see  fit 
providing  for  the  removal  of  officers  other  than  those  enumer- 
ated in  section  17.  •  •  •  In  State  ex  rel.  Rowe  v.  District 
Court,  above,  this  court  held  that  the  proceeding  authorized 
by  section  9006  is  guosi-criminal  in  character,  but  that  the 
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accused  is  not  entitled  to  a  jury  trial.  (Page  327.)  Doubt- 
less it  would  be  more  nearly  accurate  to  say  that  the  pro- 
ceeding is  a  special  statutory  one  and  avoid  any  attempt  at 
arbitrary  classification.  It  is  one  clearly  authorized  by  law 
in  the  exercise  by  the  legislature  of  its  plenary  power.'*  The 
^atoe  character  of  proceeding  was  again  reviewed  in  State  ex 
rel,  Paige  v.  District  Court,  54  Mont.  332,  169  Pac.  1180. 
Of  section  9006  and  Chapter  25,  supra,  Mr.  Justice  HoUoway 
for  this  court  said:  ''The  gist  of  the  offense  defined  by  section 
9006  was  taking  illegal  fees,  whether  done  ignorantly,  in  good 
faith,  or  with  a  dishonest  purpose.  The  gist  of  the  offense 
defined  by  the  amended  statute  is  the  criminal  intent.  Unless 
the  accused  collects  the  illegal  fees  knowingly,  willfully  and 
corruptly,  he  commits  no  offense  under  the  new  Act.  Under 
the  original  statute  the  accused  was  not  entitled  to  a  jury 
trial,  but  he  is  under  the  new  Act.  Under  this  new  provision 
he  may  offer  evidence  of  good  faith,  honest  mistake  or  value 
received  by  the  county,  whereas  under  section  9006  none  of 
these  matters  was  relevant." 

The  right  of  the  legislature  to  enact  these  stiiutes  comes 
from  the  exigencies  of  government  and  inherent  Hegislative 
power.  Therein  no  attempt  is  made  to  go  beyond  coisnction 
and  removal  of  the  guilty.  When  the  judgment  is  enw^ed 
and  executed  by  removal  from  office,  the  statute  has  spent  Ats 
force  without  loss  to  the  accused  of  any  of  the  constitutiouMV 
guaranties,  including  the  right  to  a  trial  by  jury  in  a  "crim-  \ 
inal  prosecution."  {State  ex  rel,  Payne  v.  District  Court, 
[2]  supra.)  Public  office  is  not  the  private  property  of  the 
person  elected  to  it.  {Taylor  v.  Beckham,  178  U.  S.  548,  44 
L.  Ed.  1187,  20  Sup.  Ct.  Rep.  890,  1009;  Gray  v.  McLendon, 
134  Ga.  224,  67. S.  E.  859),  but  a  public  trust  to  be  adminis- 
tered according  to  law  and  in  the  interests  of  the  people  by 
whose  grace  it  is  bestowed.  It  is  taken  in  full  view  of  all 
the  vicissitudes  of  legislative  action,  including  removal  for 
such  cause  as  the  legislative  assembly  may  deem  sufficient. 
The  order  granting  the  demand  of  the  accused  for  a  jury 
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trial  cannot  be  upheld  without  an  unwarranted  interference 
with  the  polity  of  government  entrusted  to  legislative  dis- 
cretion. 

The  order  made  by  Judge  Pomeroy  denying  the  defendant 
a  trial  by  jury  was  proper  under  the  law,  and  therefore  the 
order  of  Judge  Carroll  is  hereby  annulled  and  set  aside,  and 
that  made  by  Judge  Pomeroy  reinstated. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Galen  con- 
cur. 

Mb.  Justice  Holloway  concurs  in  the  result. 

Mb.  Justice  Reynolds,  being  absent,  did  not  hear  the  argu- 
ment and  takes  no  part  in  the  foregoing  decision. 


PITTSBURGH   PLATE    GLASS    CO.,   Appellant,   v.    CUL- 
BERTSON  HOTEL  CO.  et  al.,  Respondents. 

(No.    4,738.) 
(Submitted  March  10,  1922.     Decided  March  27,  1922.) 

[205  Pac.  957.] 

Mechanics   and   Materialmen's   Liens — Foreclosure — Adjudica- 
tion of  Debt  Prerequisite — Parties. 

Materialman's  Lien — Use  of  Material  in  Building — Proof. 

1.  Li  an  action  to  foreclose  a  materialman's  lien,  the  plaintiff  must 
prove,  not  only  that  the  materials  were  furnished,  but  also  that  they 
were  used  in  the  construction  of  the  building  sought  to  be  charged. 

Same — Adjudication  of  Debt  Prerequisite — Parties. 

2.  Before  a  creditor  is  entitled  to  foreclosure  of  a  materialman's 
lien  for  a  debt  due  him  by  a  contractor  who  erected  the  building 
sought  to  be  charged,  the  latter's  indebtedness  to  him  and  the  amount 
of  it  must  have  been  adjudicated,  and  to  this  end  the  debtor  (con- 
tractor) must  be  made  a  party  to  the  action,  served  with  summons 
and  appropriate  allegations  set  up  in  the  complaint,  the  mere  nam- 
ing him  in  the  title,  being  insufficient  to  give  the  court  jurisdiction 
to  adjudicate  the   indebtedness. 


2.     Necessary  or  proper  parties  to  action   to   foreclose  a   mechanic's 
lien,  see  note  in  Ann.  Gas.  1918B,  3,  28,  31,  34,  41. 
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Appeal  from  District  Court,  Sheridan  County;  C.  E.  Comer, 
Judge. 

Action  by  the  Pittsbnrgh  Plate  Glass  Company  against 
the  Cnlbertson  Hotel  Company  and  others  to  foreclose  a  ma- 
terialman's lien.  Judgment  for  the  defendants  and  plaintiff 
appeals.    Affirmedl 

Cause  submitted  on  briefs  of  CounseL 

Mr.  Harry  H.  Dale,  for  Appellant. 

Courts  should  place  a  liberal  construction  on  mechanics' 
liens.  The  reason  for  such  a  rule  is  very  apparent.  Material- 
men and  mechanics  have  no  remedy  for  the  enforcement  of 
their  claims  except  by  section  7290,  Revised  Codes,  which 
grants  to  such  materialman  and  mechanic  a  lien  for  material 
and  labor  furnished. 

Labor  has  no  remedy  except  under  sections  7290  and  7291, 
whereas  the  qwner  of  the  building  is  in  a  position  to  demand 
bonds  from  the  contractor  that  all  labor  and  material  will  be 
paid  for.  Our  courts  have  very  generally  placed  a  liberal  con- 
struction on  these  statutes  for  his  benefit.  {Rogers  Templeton 
Lumber  Co.  v.  Welch,  56  Mont.  321,  185  Pac.  838.) 

The  court  there  says:  **It  appears  to  us  that  all  our  statute 
requires  is  that  a  person  wishing  to  avail  himself  of  the 
benefits  of  it  should  honestly  state  his  account."  On  page  329 
the  court  says:  ''A  materialman  is  not  obliged  to  stand  by 
and  watch  the  progress  of  a  structure  to  see  that  every  piece 
of  lumber  and  other  material  supplied  by  him  is  used  before' 
he  can  make  the  required  affidavit.  To  so  hold  would  render 
the  mechanic's  lien  law  more  of  a  burden  than  a  benefit. 
When  materials  for  use  in  a  proposed  building  are  contracted 
for,  if  they  are  delivered  in  pursuance  of  such  contract,  and 
the  building  is  completed,  it  is  fair  to  conclude  in  the  ab- 
sence of  evidence  to  the  contrary  that  such  material  did  in 
fact  go  into  the  building." 
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The  following  authorities  hold  that  for  goods  which  are 
delivered,  whether  they  go  into  the  structure  or  not,  a  lien 
attaches:  Berger  v.  Tumhlad,  98  Minn.  163,  116  Am.  St.  Rep. 
353,  107  N.  W.  543 ;  Johnson  v.  Siarreti,  127  Minn.  138, 
L.  R.  A.  1915B,  708,  149  N.  W.  6;  Liitle  Bros.  Mill  Co.  v. 
Baker,  57  Wash.  311,  135  Am.  St.  Rep.  980,  106  Pac.  910. 

Messrs.  Bdbcock  &  Ellery,  for  Respondent. 

MR.  COMMISSIONER  AYERS  prepared  the  opinion  for 
the  court. 

This  is  an  action  to  foredase  a  lien  executed  and  filed  pur- 
suant to  section  7291  of  the  Revised  Codes  of  1907,  for  mate- 
rials furnished  by  plaintiff  in  connection  with  the  erection  of 
a  hotel  owned  by  the  defendant  the  Culbertson  Hotel  Com- 
pany, a  corporation.  Plaintiff  alleges  that  on  June  9  and  11, 
1917,  it  furnished  certain  materials  to  E.  L.  Olsen,  one  of  the 
defendants  named,  and  the  person  who  had  the  contract  for 
the  building  and  construction  of  the  hotel  for  the  defendant 
hotel  company,  of  the  value  of  $274.94;  and  on  November 
23,  1917,  it  furnished  additional  materials  in  the  same  way 
to  the  amount  of  $5.48,  all  of  which  were  used  in  the  con- 
struction of  the  hotel  building.  On  January  5,  1918,  plaintiff 
filed  in  the  office  of  the  clerk  and  recorder  of  Sheridan  county 
its  duly  executed  and  verified  lien  for  the  sum  of  $280.42, 
total  of  all  materials  alleged  to  have  been  furnished  by  it, 
according  to  the  law  providing  for  the  filing  of  such  liens, 
charging  therewith  lot  6  and  the  south  half  of  lot  5  in 
block  10  of  Courchene's  original  addition  to  the  town  of  Cul- 
bertson, then  Sheridan,  now  Roosevelt  county,  together  with 
the  building  thereon,  the  same  being  the  property  of  the 
defendant  hotel  company,  and  within  the  statutory  period 
therefor  instituted  this  action  in  the  district  court  of  Sheridan 
county  to  foreclose  said  lien.  All  defendants  other  than  the 
hotel  company  are  added  in  name  only.  No  cause  of  action 
is  stated,  and  no  relief  is  sought  against  any  of  them,  and  no 
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service  of  sammonB,  bo  far  as  the  record  discloses,  was  made 
upon  any  of  them. 

The  hotel  company  answered,  admitting  the  sale  and  the 
furnishing  of  the  materials  on  June  9  and  11  to  OLsen,  and 
admitted  that  the  same  were  used  in  the  construction  of  its 
hotel  building.  It  denies  that  the  materials  alleged  to  have 
been  furnished  on  November  23  were  ever  furnished  it  or 
Olsen,  for  it,  on  said  date  or  at  any  other  time,  or  at  all, 
and  denies  that  the  same,  or  any  part  thereof,  were  used  or 
ever  entered  into  the  construction  of  the  hotel  building.  As 
to  the  furnishing  of  said  materials  and  their  use  in  said  build- 
ing, the  trial  proceeded  upon  the  issues  above  narrated.  The 
court,  after  hearing  all  the  testimony,  entered  judgment  for 
the  defendant  hotel  company  to  the  effect  that  plaintiff  had 
no  lien,  dismissing  the  complaint,  and  awarding  defendant 
its  costs  in  the  sum  of  $72.50.  This  appeal  is  from  that 
judgment. 

The  testimony  shows  that  Olsen,  as  alleged  in  plaintiff's 
complaint,  was  the  contractor  for  the  building  and  construc- 
tion of  said  hotel;  that  under  his  contract  he  was  to  furnish 
all  materials;  that  the  plaintiff  had  no  dealings  whatsoever 
with  defendant  hotel  company;  that  all  materials  it  furnished 
and  sold  in  connection  with  the  building  and  erecting  of  said 
hotel  were  furnished  and  sold  to  Olsen  and  charged  to  him. 
This  being  a  fact  as  disclosed  by  the  testimony,  the  principal 
question  before  the  trial  court  was  whether  the  materials  al- 
leged to  have  been  furnished  on  November  23  and  to  have 
entered  into  the  construction  of  the  hotel  building  of  defend- 
ant company  were  ever  in  fact  furnished,  and,  if  so,  did  they 
enter  into  the  construction  of  the  building! 

It  was  incumbent  upon  plaintiff  to  establish  its  lien,  and 
[1]  to  do  so  it  must  prove  by  a  preponderance  of  evidence, 
not  only  that  it  furnished  the  materials,  but  that  the  same 
were  used  in  the  construction  of  the  building  situated  on  the 
property  to  which  it  claims  a  right  to  resort  as  security  for 
the  debt  thus  created.    In  the   absence   of  this   showing   its 
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equity  does  not  arise  and  its  lien  is  of  no  effect.  {Silvester 
V.  Coe  Quariz  Mine  Co,,  80  Cal.  510,  22  Pac.  217;  Weir  v. 
Barnes,  38  Neb.  875,  57  N.  W.  750;  CJiapin  v.  Paper  Works, 
30  Conn.  461,  79  Am.  Dee.  263;  Hunter  v.  Blanchard,  18 
111.  318;  Taggart  v.  Btu^kmore,  42  Me.  77;  Shullenberg  v. 
Prairie  Home  Institute  Co,,  65  Mo.  295;  Missoula  Merc,  Co, 
V.  O'Donnell,  24  Mont.  65,  60  Pac.  594,  991.) 

Plaintiff  did  not  bring  itself  within  this  rule,  for  it  wholly 
failed  to  show  that  any  of  the  materials  of  November  23  were 
ever  ordered  by  Olsen  or  the  hotel  company,  or  were  ever 
delivered  to  either,  or  that  the  said  materials  or  any  part 
thereof  ever  entered  into  the  construction  of  said  building. 
Without  a  showing  that  the  materials  of  November  23,  or  some 
part  thereof,  entered  into  the  construction  of  the  building, 
there  could  be  no  lien,  for  those  items  are  the  only  ones  alleged 
to  have  been  furnished  within  the  ninety  days'  period  for 
filing  such  liens.     (Sec.  7291,  Rev.  Codes  1907.) 

Other  questions  raised  by  this  appeal  are  not  worthy  of 
[2]  notice,  but  there  is  another  proposition  so  patent  from 
the  record  that  we  deem  it  necessary  to  call  attention  to  it. 
Upon  both  the  pleadings  and  proof  Olsen  contracted  the  debt 
for  the  materials  furnished  by  plaintiff.  This  debt  is  the  only 
foundation  for  this  action.  Without  a  debt  there  can  be  no 
lien;  hence  the  existence  of  the  lien  depends  upon  the  ex- 
istence of  the  debt  for  which  it  stands  as  security,  and  it 
cannot  be  enforced  until  the  indebtedness  be  shown.  This 
cannot  be  shown  except  in  proper  judicial  proceedings  for 
that  purpose  to  which  the  debtor  is  made  a  party,  and  the 
mere  naming  of  him  in  the  title  of  the  complaint  did  not  make 
him  such  in  fact.  Service  of  summons,  as  well  as  appropriate 
allegations  in  the  complaint,  were  necessary  for  that  purpose. 
The  admission  by  the  defendant  hotel  company  that  ihe  ma- 
terials of  June  9  and  11  entered  into  the  construction  of  the 
building  did  not  help  matters;  did  not  adjudicate  Olsen 's 
indebtedness  to  plaintiff.  Olsen  was  entitled  to  his  '*day  in 
court,"   and  defendant  hotel  company   was  entitled  to  have 
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his  debt  adjudicated  before  its  property  should  be  subjected^ 
by  lien  foreclosure,  to  the  payment  thereof.  It  is  a  well- 
established  rule  of  law  that  no  judgment  can  be  rendered  or 
enforced  in  any  case  until  the  debtor  is  made  a  party  to 
the  proceeding,  and  the  fact  and  amount  of  his  liability  ju- 
dicially determined.  (Oilliam  v.  Black,  16  Mont.  217,  40 
Pac.  303 ;  Kerns  v.  Flyrm,  51  Mich.  573,  17  N.  W.  62 ;  Vree- 
land  V.  Ellsworth,  71  Iowa,  347,  32  N.  W.  374;  Xookout 
Lumber  Co.  v.  Mansion  Hotel  &  B.  Ry.  Co.,  109  N.  C.  658, 
14  S.  B.  35;  Sinnickson  v.  Lynch,  25  N.  J.  L.  317;  Estey  v. 
Hallack  dk  Howard  Lumber  Co.,  4  Colo.  App.  165,  34  Pac. 
1113;  Missoula  Merc.  Co.  v.  O'Donnell,  supra.) 

In  the  case  last  above  cited,  Mr.  Chief  Justice  Brantly  said: 
''The  lien  is  not  in  any  sense  the,  or  any,  cause  of  action. 
It  is  merely  an  incident,  ancillary  or  subsidiary  to  the  main 
fact — ^which  is  the  debt.  The  creditor  may  waive  his  lien — 
the  incidental  right — and  pursue  the  debtor  upon  his  personal 
liability,  but  he  cannot  enforce  the  lien  without  ascertaining 
both  the  fact  of  indebtedness  and  the  amount  of  it  in  the 
only  way  recognized  by  law;  that  is,  bjr  making  the  debtor 
a  party,  and  litigating  the  question  of  indebtedness  with  him." 

The  case  at  bar  was  tried  upon  the  theory  that  the  mate- 
rials were  sold  to  Olsen,  and  by  him  made  a  part  of  defend- 
ant hotel  company's  building.  In  order  to  foreclose  a  lien 
against  the  hotel  company's  property  for  such  materials,  the 
plaintiff  must  first  prove  a  valid  lien  as  herein  recited,  and 
adjudicate  its  claim  against  Olsen,  neither  of  which  was  done. 

We  recommend  that  the  judgment  be  affirmed. 

Per  Curum:  For  the  reasons  given  in  the  foregoing  opin- 
ion,  the  judgment  appealed  from  is  afSrmed. 

Affirmed. 


MEMORANDA 

or 

DECISIONS  RENDERED  WITHOUT  EXTENDED  OPIN- 
IONS DURINTJ  THE  PERIOD  EMBRACED 

IN  THIS  VOLUME. 


No.  4,859.— In  Re  JOHN  JACOB  JEWELL. 

Application  for  reinstatement  to  the  Bar  of  Montana. 

Decided  January  4,  1922. 

PER  CURIAM. — ^Now  on  this  day  comes  John  Jacob  Jewell, 
and  through  L.  A.  Foot,  Esq.,  Assistant  Attorney  General, 
presents  his  petition  for  reinstatement  to  the  bar  of  this  court. 
Whereupon,  on  consideration,  it  is  found  that  the  said  John 
Jacob  Jewell  has  complied  with  the  requirements  laid  down  at 
the  time  of  his  suspension  relative  to  his  reinstatement  (see 
In  re  Jewell,  60  Mont.  602,  201  Pac.  266),  and  the  necessary 
time  having  elapsed,  it  is  ordered  that  he  be,  and  he  is  hereby, 
reinstated  in  his  office  as  an  attorney  and  counselor  at  law  in 
all  the  courts  of  this  state. 


No.  4,580.— GORDON  CAMPBELL,  Appellant,  v.  L.  H.  SEN- 

NETT  ET  AL.,  Respondents. 

Appeal  from  District  Court,  Musselshell  County;  Oeo.  P. 
Jones,  Judge, 

Decided  January  4,  1922. 

PER  CURIAM. — Pursuant  to  motion  of  appellant,  the  ap- 
peal in  the  above-entitled  cause  is  dismissed. 

Mr.  Tkos.  J.  Mathews,  for  Appellant. 
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No.  4,583.— GORDON  CAMPBELL,  Appellant,  v.  MARTIN 

OLSON  ET  AL.,  Respondents. 

Appeal  frnm  District  Court,  MussdsheU  County;  Oeo.  P. 
Jones,  Judge. 

Decided  January  4,  1922. 

PER    CURIAM. — Pursuant    to    motion    of    appellanti    the 
appeal  in  the  above-entitled  cause  is  dismissed. 

Mr.  Thos.  J.  Mathews  and  Mr.  Ulysses  A,  Oribhle,  for  Ap- 
pellant. 


No.  4,923.— STATE,  Respondent,  v.  TOM  KOTSIAKES,  Ap- 

PELLANT. 

Appeal  from  Cutter  County;  8.  D.  McKinnon,  Judge. 

Decided  January  5,  1922, 

PER  CURIAM. — ^Pursuant  to  motion  of  appellant,  the  ap- 
peal in  the  above-entitled  cause  is  dismissed. 

Mr,  P.  F.  Leonard,  for  Appellant. 


No.  4,604.— ALICE  G.  HUTCHINSON,  Appellant,  v.  ED. 

EASLEY  ET  AL.,  Respondents. 

Appeal  from  RicMand  County;  C.  C.  Hurly,  Judge. 

Decided  January  5,  1922. 

PER  CURIAM. — Pursuant  to  stipulation  of  the  parties,  the 
appeal  in  the  above-entitled  cause  is  dismissed. 

B.  0.  Lunke,  for  Appellant. 
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No.   4,902.— W.   H.   BOBGERT,   Respondent,   v.   BERT   R. 

BENSON,  Appellant.   • 

Appeal  from  Districi  Court,  Fergus  County;  Boy  E.  Ayers, 
Judge. 

Decided  January  9,  1922. 

PER  CURIAM. — ^Pursuant  to  stipulation  of  the  parties,  the 
appeal  in  the  above-entitled  cause  is  dismissed. 

Mr.  W.  M.  Blackford,  for  Appellant. 

Mr.  C.  W.  Buwtin  and  Mr.  J.  C.  Huntoon,  for  Respondent. 


No.  5,013.— STATE  ex  rel.  MAMIE  CASELLI,  Relateec,  v. 
DISTRICT  COURT  bt  al.,  Respondents. 

Original  application  for  Writ  of  Supervisory  Control. 

Decided  January  13,  1922. 

PER  CURIAM.— The  application  of  relatrix  for  writ  of 
supervisory  control  directed  to  the  district  court  of  Missoula 
county  and  Asa  L.  Duncan,  a  Judge  thereof,  is  denied. 

Messrs,  Bv^sell,  Madeen  dk  Clarice,  for  Relatrix. 
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No.  5,002.— STATE  ex  rel.  ELMER  J.  MO,  Belatob,  v.  DIS- 
TRICT COURT  BT  Aii.,  Respondents. 

Original  application  for  Writ  of  Supervisory  Control 
directed  to  the  District  Court  of  Lewis  &  Clark  County,  and 
Wm.  H.  Poorman,  a  Judge  thereof. 

Decided  January  13,  1922. 

PER  CURIAM.— The  application  of  the  relator  for  writ  of 
supervisory  control  is  denied. 

Mr.  H.  H.  Austin  and  Messrs.  Oibson  dk  Smith,  for  Relator. 


No.  5,000.— PECK  &  HILLS  FURNITURE  CO.,  Respond- 
ent, V.  FARMERS'  STATE  BANK  OF  WILSALL, 
Appellant. 

Appeal  from  OaUatin  County;  Ben  B.  Law,  Judge. 

Decided  January  16,  1922. 

PER  CURIAM. — ^Pursuant  to  motion  of  respondent,  the  ap- 
peal in  the  above-entitled  cause  is  dismissed,  the  transcript 
not  having  been  filed  with  the  clerk  of  this  court  within  time. 

Mr.  W.  8.  Hariman,  for  Respondent. 
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No.  4,711.— MARTIN  SCAHILL,  Respondent,  v.  CITY  OF 

BUTTE,  Appellant. 

'Appeal  from  District  Court,  Silver  Bow  Cormiy;  Edmn  ll. 
Lamby  Judge. 

Decided  January  30,  1922. 

PER  CURIAM. — Pursuant  to  stipulation  of  the  parties,  the 
appeal  in  the  above-entitled  cause  is  dismissed  as  settled. 

Mr.  B.  L.  Clinton,  Mr.  E.  D.  Elderhin,  Mr.  C.  F.  Juttner 
and  Mr.  Miles  J.  Cavanaugh,  for  Appellant. 

Mr.  Jos.  J.  McCaffery  and  Mr.  J.  0.  Davies,  for  Respondent. 


No.  4,657.— STATE  ex  rel.  MARTIN  SCAHILL,  Respondent, 

V.  CITY  OF  BUTTE,  Appellant. 

'Appeal  from  District  Court,  Silver  Bow  County;  Edunn  M. 
Lamb,  Judge. 

Decided  January  30,  1922. 

PER  CURIAM. — Pursuant  to  stipulation  of  the  parties,  the 
appeal  in  the  above-entitled  cause  is  dismissed  as  settled. 

Mr.  B.  L.  Clinton,  Mr.  E.  D.  Elderhin,  Mr.  C.  F.  Juttner 
and  Mr.  Miles  J.  Cavanaugh,  for  Appellant. 

Mr,  Jos.  J.  McCaffery,  for  Respondent. 
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No.  5,011.— STATE  ex  bel.  W.  A.  REEL,  Relator,  v.  DIS- 
TRICT COURT  ET  AL.,  Respondents. 

Original  application  for  Writ  of  Supervisory  Control 
directed  to  the  District  Court  of  Lewis  &  Clar*k  County  and 
W.  H.  Poorman,  a  Judge  thereof. 

Decided  January  30,  1922. 

PER  CURIAM. — Relator's  application  for  writ*  of  super- 
visory control  is  denied. 

Mr.  M.  M.  Duncan,  for  Relator. 


No.  5,021.— STATE  ex  rel.  JOHN  W.  BLAIR,  Relator,  v. 
DISTRICT  COURT  bt  al..  Respondents. 

Original  application  for  Writ  of  Supervisory  Control  to  the 
District  Court  of  the  Third  Judicial  District  and  Geo.  W. 
Winston,  Judge  thereof. 

Decided  February   1,   1922. 

PER  CURIAM.— The  application  of  relator  for  writ  of 
supervisory  control  is  denied. 

Messrs.  Walsh,  Nolan  &  Scdllon,  for  Relator. 
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No.  4,926.— CHRISTINE  LAKE,  Administratrix,  Respond- 
ent, V.  JOHN  P.  PAYNE,  Appellant. 

Appeal  from  District  Court,  Phillips  County;  C.  D,  Borton, 
Judge. 

Decided  February  7,  1922. 

PER  CURIAM.— Pursuant  to  stipulation  of  the  parties  in 
the  above-entitled  cause,  the  appeal  is  dismissed,  each  party 
paying  his  own  costs. 

Mr.  I.  Parker  Veazey,  Jr.,  Mr.  W.  L.  Clift  and  Mr.  B.  H. 
Olover,  for  Appellant. 

Messrs.  Tressler  &  Kirton,  Mr.  Oeo.  C.  Stiles,  and  Mr.  F. 
M.  Miner,  for  Respondent. 


No.  4,951.— STATE  ex.rel.  BERT  B.  GRANTIER,  Appel- 
lant, V.  WM.  R.  WOODS,  Jr.,  Sheriff,  Respondent. 

Appeal  from  District  Court,  Fergus  County;  Budolf  Von 
Tobel,  Judge. 

Decided  February  20,  1922. 

PER  CURIAM. — Pursuant  to  motion  of  respondent,  and 
for  good  cause  shown,  the  appeal  in  the  above-entitled  cause 
is  dismissed. 

Messrs.  Belden  &  De  Kalb,  and  Mr.  B.  W.  Walker,  for  Ap- 
pellant. 

Mr.  J.  C.  Huntoon,  for  Respondent. 


Nol    iJMS.—R.    A.    ilORKILL,    Respondent,    v.    dEOBGE 
DOBE,  Appellant. 

Appeal  from  BkUamd  County;  F.  P.  Leiper,  Judge. 

Decided  FeturoAry  20,  1922. 

P£B   CURIAM. — Porsaant   to   motion   of   respondent,    and 
for  good  cause  ahowii,  the  appeal  in  the  above-entitled  cause  is 


Mr.  B.  O.  LunJie,  for  Appellant. 

Messrs.  Brattin  <£  Ketter,  for  Respondent. 


Xo.  5,029.— FISH  BECK  &  JARVIS  REALTY  CO.,  Rbspond- 
"    "   "TERCE  BT  jlU,  Appellants. 

County. 

1922. 

motion  of  respondent,  and  for  good 
in  the  above-entitled  cause  is  dis- 


ppellants. 

eer    and    Messrs.    Norris,    Eurd    <6 
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No.  5,037.— STATE  ex  bel.  CITY  OF  HELENA  bt  al..  Re- 
lators, V.  HELENA  lilGHT  &  RAILWAY  CO.,  Re- 
spondent. 

Original  application  for  Writ  of  Injunction. 

Decided  February  20,  1922. 

PER  CURIAM.— The  application  of  relators  for  writ  of 
injunction  is  denied. 

Mr.  E.  C.  Day,  for  Relators. 


No.  5,017.— STATE  ex  bel.  C.  H.  CASSILL  bt  al.,  Relators, 
V.  DISTRICT  COURT  et  al..  Respondents, 

Original  application  for  Writ  of  Mandate  directed  to  the 
District  Court  of  the  Third  Judicial  District,  and  Geo.  W. 
Winston,  Judge  thereof. 

Decided  February  27,  1922. 

PER  CURIAM. — The  application  for  writ  of  mandate  here- 
tofore presented  is  granted,  and  it  is  ordered  that  a  peremptory 
writ  issue  herein  forthwith,  commanding  the  judge  of  the 
district  court  of  the  third  judicial  district  to  direct  the  stenog- 
rapher of  said  court*  to  prepare  and  deliver  to  said  relators, 
free  of  cost,  a  transcript  of  the  record  in  cause  421  in  said 
court. 

Mr.  C.  A.  SpatUding  and  Mr.  W.  E.  Kedey,  for  Relators. 
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No.  4^746.— STATE  d  vxl.  CABL  O.  LONG,  BMBPomEHT,  v. 

CHAKLEY  CLABK,  Appellant. 

Appeal  from  District  Court,  Big  Horn  County;  Ckas.  A. 
Taylor,  Judge. 

Dedded  Mareh  13,  1922. 

FEB  CUBIAM. — This  eaoae  this  day  came  on  for  judgmCTit 
and  decision;  whereupon,  on  consideration,  and  on  the  author- 
ity of  State  ex  rel.  Samlin  y.  District  Court,  59  Mont.  600, 
198  Pac.  362,  it  is  now  here  ordered  and  adjudged  hj  this 
court  that  the  judgment  below  made  on  the  fourth  day  of 
December,  1919,  be  and  it  is  hereby  reyersed. 

Mr.  J.  L.  Davis  and  Mr,  Oeo.  W.  Pierson,  for  Appellant. 

Mr.  WMington  D.  Rankin,  Attorney  General,  and  Mr.  L.  A, 
Foot,  Assistant  Attorney  General,  for  Respondent 


No.  4,748.— STATE  ex  eel.  PHILLIP  PBLJIA,  Respondent, 
V.  MAYOR  OF  THE  CITY  OP  BUTTE,  Appellant. 

Appeal  from  District  Court,  Silver  Bow  County;  Edwin  M. 
Lamb,  Judge. 

Decided  March  14,  1922. 

PER  CURIAM. — This  cause  this  day  came  on  for  judgment 
and  decision;  whereupon,  on  consideration,  the  motion  to  sub- 
stitute the  administratrix  of  relator  as  respondent  is  denied, 
it  is  ordered  and  adjudged  that  the  purported  appeal 
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taken  from  the  judgment  of  the  lower  court  be  and  it  is  hereby 
dismissed,  for  the  reason  that  no  judgment  appears  in  the 
transcript. 

Mr,  B.  L.  Clinton,  Mr.  E,  D.  Elderkin  and  Mr.  J.  0.  Davies, 
for  Appellant. 

Messrs,  Canning  &  Oeagan,  for  Bespondent. 


No.  4,718.— OTTO  C.  HOGE,  Appellant,  v,  ALBERT  HAMA- 

CHEK  ET  al..  Respondents. 

Appeal  from  Fergus  County;  Jack  Briscoe,  Judge. 

Decided  March  17,  1922. 

PER  CURIAM. — This  cause  coming  on  for  hearing  and  the 
court  being  informed  that  the  appeal  has  been  abandoned,  it 
is  now  here  ordered  and  adjudged  that  the  judgment  of  the 
court  below  made  on  the  fifteenth  day  of  June,  1920,  be  and 
it  is  hereby  affirmed  at  the  cost  of  the  appellant. 

Mr.  Charles  J.  Marshall  and  Mr.  0.  W.  Belden,  for  Appel- 
lant. 
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No.  5,045.— A.  W.  FRAZEN,  Bespondknt,  v.  JOHN  NEISON, 


Appeal  from  District  Court,  Dawtan  Caumt^. 

Decided  March  18, 1922. 

PER  CURIAIL — The  motion  of  respondent  to  dismiflB  the 
appeal  herein  for  failure  of  appellant  to  file  transcript  in  time 
allowed  by  law  is  granted  and  the  appeal  is  accordingly  dis- 
missed. 

Messrs.  Hurley  dk  O'NeU,  for  Respondent. 


No.  5,049.— STATE  ex  bel.  L.  V.  LOCKWOOD,  Respondent, 

V.  R.  G.  TYLER  et  al.,  Afpu^lant^ 

Appeal  from  District  Court,  Sheridan  County. 

Decided  March  18,  1922. 

PER  CURIAM. — ^Upon  motion  of  respondent,  and  for  good 
cause  shown,  the  appeal  in  the  above-entitled  canse  is  dismissed. 


Messrs.  Hurly,  Kline  dk  Slaitery,  Mr.  Howard  If.  Lewis  and 
Mr.  Jos.  O,  Wagner,  for  Respondent. 


INDEX— VOL.  62. 


ACCEPTANCE. 
By  mail, — see  Contracts,  1-3. 

AOCOUNTINa. 
See    Equity,    1. 

ACTIONS. 

Bj  individual  for  damages  for  abandonment  of  branch'  raflwaj  line 
does  not  lie,  when, — see  Bailroads,  1,  2. 

In  conversion  of  chattel  mortgaged  property  against  third  party, — 
see  Chattel  Mortgages,  4. 

Lessee  of  water  from  stockholder  in  mutual  irrigation  company  may 
sue  company  for  damages  for  failure  to  deliver  water, — see  Waters 
and    Water   Bights,    1-4. 

Tenant  cannot  sue  landlord  for  damages  for  failure  to  make  repairs, — 
see  Landlord  and  Tenant,  3,  4. 

Form  Immaterial — Complaint  Sui&cient  if  Plaintiff  Entitled  to  Belief. 

1.  The  form  in  which  an  action  is  brought  is  immaterial,  for  if 
upon  any  view  of  the  case  made  plaintiff  is  entitled  io  relief,  the 
pleading  will  be  sustained  and  the  character  of  the  action  determined 
from  the  nature  of  the  grievance  rather  than  from  the  form  cf  the 
declaration. — Samuell  y.  Moore  Mercantile  Co.,  232. 

Common   Law — Principles   of  Aid  in  Construction  of  Pleadings. 

2.  While  the  common-law  forms  of  action  have  been  abo'ii^hed  so 
far  as  name  and  form  of  action,  but  not  substance,  are  (/jreemed, 
reference  to  the  forms  and  principles  of  the  common  law  ari  of  aid 
in  determining  the  rights  of  litigants. — Samuell  y.  Moorf  Mercan- 
tile  Co.,    232. 

ADVEBSB  POSSESSION. 
See    Northern    Pacific    Land    Grant,    1-8. 

AGENCY. 
See   Principal   and    Agent. 

ALIENS. 
See   Homesteads,   1,   2. 

AMENDMENTS. 

CL»mp1aint — Amendment  without  leave  of  court — Failure  to  plead  to 
amended  oomplaint — ^Default, — see  Pleading  and  Practice,  ^-6. 
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APPEAL   AND   ERROR. 
See,   also,    Harmless    Error. 

Deeisions    of    supreme    court    of    United    States    controlling, — see    Bail- 
roads,  10. 

Appeal — Conflict  in  Eyidence — ^Verdict  Oonelnsiye. 

1.  Where  the  evidence  is  in  conflict,  the  verdict  is  binding  on  the 
supreme  court. — Williams  v.  Gray,  Sheriff,  1;  Kamboris  v.  Chicago, 
Mil.  ft  St.  P.  By.  Co.,  88. 

Public  Service  Commission — Orders — ^Extent  of  Review. 

2.  While  the  conclusions  of  the  Public  Service  Commission  in  tbo 
matter  of  fixing  rates  for  a  public  utility  are  subject  to  review, 
courts  will  not  examine  the  facts  further  than  to  determine  whether 
there  was  substantial  evidence  to  sustain  its  order  fixing  them. — 
Billings  Utility  Co.  y.  Public  Seryiee  Commission,  21. 

Prohibition — Order  Directing  Writ  to  Issue  not  Appealable. 

3.  Under  section  7098,  Revised  Codes,  an  appeal  lies  from  the 
final,  or  formal,  judgment  granting  (or  denying)  a  peremptory 
writ  of  prohibition,  but  does  not  lie  from  an  order  entered  in  the 
minutes  of  the  district  court  directing  the  peremptory  writ  to 
issue. — State  ex  rel.  Lalonde  v.  Lemkie,  51. 

Distribution  of  Estate — Order  Overruling  Motion  to  Vacate  Decree  not 

Appealable. 

4.  An  order  oyermling  motion  to  yacate  a  decree  of  distribution 
is  not  appealable. — State  ex  reL  Bubin  v.  District  Court,   60. 

Criminal  Law — New  Trial — ^Affidayits — ^Bill  of  Exceptions — ^Becord  on 

Appeal — Insufficiency. 

5.  On  appeal  by  the  state  in  a  criminal  cause  from  an  order  grant- 
ing defendant  a  new  trial,  the  affidavits  used  on  the  motion  must, 
under  section  9347,  Revised  Codes  of  1907,  be  incorporated  in  a  bill 
of  exceptions;  if  not  so  presented,  the  supreme  court  is  without 
jurisdiction  to  review  the  order. — State  v.  Carmichael,  159, 

Same — Error   in    Instructions — Bill    of    Exceptions   Required. 

6.  Under  section  9271,  Revised  Codes  of  1907,  errors  in  giving  or 
refusing  instructions  cannot  be  reviewed  on  appeal  unless  they,  with 
the  proceedings  had  at  the  settlement  thereof,  are  incorporated  in  a 
bill  of  exceptions,  even  though  they  constitute  a  part  of  the  judg- 
ment-roll or  technical  record,  section  9345  providing  otherwise, 
having  been  superseded  by  section  9271. — State  v.  Carmichael,   159. 

Briefs — Specifications  of  Error  not  Argued,  Deemed  Abandoned. 

7.  Specifications  of  error  not  argued  in  appellant's  brief  will  be 
deemed  abandoned. — ^Lingquist  v.  Seibold,  162. 

Overruling    of    Objections    to    Evasive    or    Immaterial    Testimony    not 
Reversible  Error. 

8.  Where  answers  to  questions  objected  to  were  evasive,  immate- 
rial and  of  no  importance,  overruling  of  the  objections  thereto  did 
not   constitute   reversible   error. — Lingquist   v.   Seibold,    162. 

Evidence — Answer    Stricken    from    Record — Refusal    to     Exclude    Ques- 
tion    Harmless. 

9.  An  answer  stricken  from  the  record  was  presumptively  disre- 
garded by  the  jury,  and  therefore  refusal  to  exclude  the  question 
was  harmless. — ^Lingquist  v.  Seibold,  162. 
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Briefs — ^Bules  of  Supreme  Court — ^Duty  of  Counsel. 

10.  Flagrant  disregard  of  the  rules  of  the  supreme  court  b; 
counsel  for  appellant  in  the  preparation  of  his  brief  justifies 
affirmance  of  the  judgment. — Samuell  v.  Moore  Mercantile  Co., 
232.' 

Same. 

11.  Assignments  of  errors  not  presented  in  the  brief  of  counsel  aa 
required  by  subdivision  C,  section  3,  Rule  X  of  the  supreme  court, 
may  be  disregarded  on  appeal. — Oomner  v,  Hamilton,  239. 

Evidence — Admissibility — ^Becord — Objection    Necessary    for    Review. 

12.  In  the  absence  of  timely  objection  to  the  admission  of  evi- 
dence, alleged  error  in  that  regard  cannot  be  urged  on  appeal. — 
Johnson   v.   Baatz,   344. 

Judgment — Clerical  Error  in   Amount — Correction  on  Appeal. 

13.  Where  it  is  apparent  that  the  jury  in  an  action  for  conver- 
sion intended  to  fix  the  damages  at  the  limit  fixed  by  the  court 
but  either  by  clerical  error  or  inadvertence  fixed  a  larger  amount, 
the  judgment  will  not  be  reversed  but  modified  to  comport  with 
the  jury's  intention. — Kane  v.  Oehler,  417. 

Admission  of  Evidence   Without   Objection — Motion   to   Strike   Too   Late. 

14.  The  principle  of  the  rule  that  where  a  party  on  the  trial  of  a 
cause  sits  by  and  permits  evidence  to  be  introduced  without  objec- 
tion he  may  not  thereafter  assert  that  the  court  erred  in  refusing 
to  strike  it  out,  applies  where,  though  objection  was  made,  the 
motion  to  strike  was  based  on  grounds  other  than  those  urged  to 
the  admissibility  of  the  evidence  in  the  first  instance. — Genzberger 
y.    Adams,   430. 

Judgments — Transfer    Need    not    be    in    Writing — Evidence — Admission — 
Harmless    E?rror. 

15.  The  transfer  of  a  judgment  need  not  be  in  writing,  hence  even 
though  it  may  have  been  error  to  admit  a  written  assignment,  the 
error  was  harmless,  plaintiff  having  made  no  effort  to  show  that  a 
transfer  had   not  been  made. — Genzberger  v.  Adams,  430. 

Equity — Findings — Insuf&ciency    of   Evidence. 

16.  On  appeal  in  an  equity  case,  where  there  is  little  or  no  con- 
flict in  the  evidence  which  in  itself  is  unsatisfactory  in  character 
and  furnishes  no  substantial  basis  for  the  findings  of  the  trial 
court,  the  supreme  court  will  not  hesitate  to  set  them  aside  and 
finally   determine   the   rights   of   the   parties. — Gray  v.   Grant,   452. 

Beversal  of  Judgment   With  Direction  to   Dismiss,   When. 

17.  Where  the  evidence  clearly  shows  that  the  successful  party  was 
not  entitled  to  recover,  judgment  in  his  favor  will  be  reversed,  with 
directions  to   dismiss   the   complaint. — Weatherman   v.   Reid,   522. 

Defective   Record — Waiver   by    Failure   to   Move  Dismissal. 

18.  Under  section  9747,  Revised  Codes  of  1921,  providing  that  all 
objections  to  the  record  on  appeal  shall  be  deemed  waived  unless 
a  motion  to  dismiss  is  made,  an  assignment  of  error  that  the 
trial  judge  settled  the  stenographer's  transcript  after  he  went  out 
of  office  will  not  be  entertained  where  the  hearing  on  appeal  was 
had  by  both  parties  on  the  theory  that  the  transcript  was  correct, 
and  where  no  motion  to  dismiss  had  been  made. — Sevanin  y.  Chi- 
cago,  MU.  &  St.   Paul  Ry.  Co.,  546. 

Verdict — Conflict  in   Evidence — Affirmance   of   Judgment. 

19.  The  verdict  of  the  jury  based  on  sharply  conflicting  evidence 
is  conclusive  upon  appeal. — Fitzgerald  v.   Elsenhauer,  582. 
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Order  direetiag  writ  of  prohibition  to  iasue,  and  order  OTermlins 
motion  to  vacate  a  decree  of  distribution  not  appealable, — see  Ap- 
peal and  Error,  Z,  4. 

ASSAULT. 
See    Criminal   Law,    1. 

ASSIGNMENTa 

Banks   and   Banking — Judgments   Assignable.  - 

1.  A  judgment  is  assignable,  and  a  banking  corporation  may  trans- 
fer one  owned  bj  it  just  as  it  may  sell  bonds  or  other  securities  of 
which  it  has  become  the  owner  in  the  ordinary  course  of  business. — 
Genzberger  r.   Adams,   430. 

Same — Authority  to  Make  Assignment  of  Judgment — Corporate  Seal- 
Evidence — Sufficiency. 

2.  Where  a  bank  is  doing  business  though  in  charge  of  the  state 
examiner,  his  approval  of  an  assignment  of  a  judgment  executed  in 
its  behalf  by  its  vice-president  under  the  corporate  seal  was  sufficient 
to  show  authority  in  the  bank  to  make  it. — Qenzberger  ▼.  Adams, 
430. 

Same — Assignment  of  Judgment — Corporate  Seal — Prima  Facie  Evidence 
of  Authority  of  Officer. 

3.  The  seal  of  a  bank  attached  to  an  assignment  of  a  judgment 
executed  in  its  behalf  by  its  vice-president  was  prima  facie  evidence 
that  he  was  duly  authorized  to  make  the  assignment  and  that  its 
execution  was  the  act  of  the  corporation. — Genzberger  v.  Adams, 
430. 

Same — Transfer   Need  not   be  in   Writing. 

4.  The  transfer  of  a  judgment  need  not  be  in  writing;  hence  even 
though  it  may  have  been  error  to  admit  a  written  assignment,  the 
error  was  harmless,  plaintiff  having  made  no  effort  to  show  that  a 
transfer   had   not   been   made. — Genzberger  y,   Adams,  430. 

ATTACHMENT. 

Discharge — Improper    Ground — Proceeds    of    Homestead — Exemption. 

1.  Section  6681,  Bevised  Codes  of  1907,  permitting  discharge  of  an 
attachment  on  the  ground  that  the  writ  was  improperly  or  irregularly 
issued,  does  not  authorize  its  discharge  on  the  ground  that  the  pro- 
ceeds of  sale  of  homestead  lands  were  exempt  from  seizure. — ^Davis 
y.    Bryant,    352. 

Motion  to  Dissolve — ^Determinable  on  Becord  Evidence. 

2.  A  motion  to  dissolve  an  attachment  must  be  decided  upon  the 
record  evidence  alone,  the  inquiry  of  the  court  being  limited  to  the 
very  matter  specified  in  the  motion;  hence  where  the  record  was 
barren  of  any  evidence  tending  to  support  defendant's  motion,  it 
was  error  to  dissolve  the  attachment. — Davis  v.  Bryant,  352. 

When  Improperly  Issued. 

3.  An  attachment  is  improperly  issued  if  the  action  in  which  issued 
is  not  one  in  which  recovery  is  sought  upon  a  contract,  express 
or  implied,  for  the  direct  payment  of  money. — ^Butler  y.  Peters, 
381. 
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CorporationB — Action    on    Statutory    Liability    of    Director — Attachment 
Improper. 

4.  Held,  that  the  liability  of  a  director  for  the  debts  of  his  cor- 
poration imposed  by  section  3850,  Bevised  Codes  of  1907,  as 
amended  (Chap.  140,  Laws  1909,  sec.  6003,  Rev.  Codes  1921),  for 
failure  of  the  corporation  to  file  its  annual  report  exhibiting  its 
financial  conditions,  eta.,  does  not  arise  out  of  a  contract,  express 
or  implied,  for  the  direct  payment  of  money,  and  that  therefore  a 
writ  of  attachment  was  improperly  issued  in  an  action  by  a  creditor 
of  a  corporation  against  one  of  its  directors  to  recover  a  debt 
owing  to  plaintiff  by  the  corporation. — ^Butler  ▼.  Peters,  381. 

ATTORNEY   AND   CLIENT. 

Attorney's  fee — ^Promissory  notes — ^Denial — ^Negative  pregnant,— see  Promis- 
sory  Notes,  6. 

Disbarment — Unprofessional  Conduct — Suspension  Deemed  Sufficient  Pun- 
ishment,  When. 

1.  Where  an  attorney,  charged  with  failure  to  pay  over  promptly 
funds  to  his  client  collected  by  him,  confessed  his  delinquency,  had 
made  reparation  and  made  explanation  of  his  conduct,  suspension 
from  his  office  as  attorney  and  counselor  at  law  deemed  sufficient 
punishment. — In  re  Slagle,  49. 

Estates    of    Deceased    Persons — ^Distribution — Attorney    and    Client — Ap- 
pearance  of   Unlicensed   Attorney   Noneffectual. 

2.  An  attempted  appearance  for  a  foreign  heir  by  an  attorney  re- 
siding in  another  state  who  had  not  been  licensed  to  practice  in  this 
state  either  generally  or  specially,  by  means  of  a  letter  to  the  dis- 
trict court  stating  that  he  appeared  in  behalf  of  the  heir  and  that 
notice  in  the  proceeding  be  served  upon  him,  amounted  to  no 
appearance  and  did  not  estop  the  heir  from  attacking  the  decree 
for   want   of   notice. — State   ex   rel.   Rubin   v.   District    Court,    60. 

Same — Distribution — Heirs — Authority   of   Attorney   must   be   in   Writing. 

3.  Under  section  7671,  Revised  Codes  of  1907,  an  attorney  claiming 
a  right  to  appear  in  behalf  of  an  heir  at  a  proceeding  to  determine 
heirship  must  file  written  evidence  of  his  authority  to  so  appear, 
otherwise  the  heir  is  not  barred  from  questioning  the  jurisdiction 
of  the  court  to  render  the  decree. — State  ex  reL  Rubin  v.  District 
Court,  60. 

Disbarment — ^Reinstatement — Insufficiency  of  Showing. 

4.  Petition  for  reinstatement  of  a  disbarred  attorney  at  law  denied, 
in  view  of  an  adverse  report  by  the  attorney  general  on  petitioner's 
moral  fitness  to  practice  law,  and  the  further  fact  that  before  his 
disbarment  he  had  been  suspended  for  an  offense  justifying  dis- 
barment.— In   re    O'Keefe,   534. 

Attorney's      Fees — Complaint-^Counts — Election      of      Remedies — Refusal 
When    Proper. 

5.  Under  the  rule  that  a  party  may  state  the  same  cause  of  action 
in  different  counts  to  meet  the  exigencies  of  his  case,  denial  of  a 
motion  to  require  plaintiff  attorney  in  his  action  to  recover  fees  to 
elect  upon  which  of  two  counts — one  on  an  express  contract  and  one 
on  quantum  merwit — he  would  rely,  was  not  error. — Fitzgerald  v. 
Eisenhauer,   582. 


628  Bills  and  Notes. 

Executors  and  Administrators — Attorney's  Pees — Contract — Amount  Deter- 
minable  by  District   Judge — ^Validity. 

6.  A  contract  between  an  attorney  and  the  administratrix  under 
which  the  amount  of  the  fees  to  which  the  former  should  be 
entitled  for  services  rendered  to  the  latter  in  her  representative 
capacity  was  to  be  determined  by  the  judge  of  the  probate  court, 
was  not  void  as  against  public  policy  on  the  ground  that  it  con- 
templated the  doing  of  an  extrajudicial  or  unlawful  act  by  the 
judge. — Fitzgerald  v.  Eisenhauer,  582. 

Same — Attorney's  Pees — ^Value  of  Services — Quantum  MeruU — Evidence — 
Admissibility. 

7.  Testimony  of  the  value  of  the  estate,  to  the  administratrix  of 
which  plaintiff  attorney  had  rendered  services,  introduced  for  the 
sole  purpose  of  establishing  one  of  the  elements  going  to  the  value 
of  his  services  sought  to  be  recovered  on  quantum  meruit,  was  prop- 
erly  admitted. — Fitzgerald  v.   Eisenhauer,  582. 

AUTOMOBILES. 

Accident  on  highway — ^Driving  on  wrong  side  of  road — Contributory  neg- 
ligence— ^When  question  of  law,  when  of  fact, — see  Personal  In- 
juries, 5-9,   18-21. 

Forfeiture  because  of  use  in  illegal  transportation  of  intoxicating  liquor, 
when  unauthorized, — ^see  Intoxicating  Liquors,  IS. 

Violation  of  speed  limit  in  cities — Legal  negligence, — see  Personal 
Injuries,    10. 

''BACHELOES'  TAX." 
Unconstitutionality, — see   Taxation,   2-5. 

BANKS  AND  BANKING. 

Prorating  city  funds  among  county  depositories, — see  County  Treas- 
urers,   2. 

Power  to  assign  judgment, — see  Assignments,  1-4. 

Unlawful  assessment  of  capital  stock, — see  Taxation,  6-9. 

Wrongful  dissolution  of  partnership— Evidence — Insufficiency, — see  Part- 
nership,   2. 

Authority  to  Make  Assignment  of  Judgment — Corporate  Seal — ^IVidence — 
Sufficiency. 

1.  Where  a  bank  is  doing  business  though  in  charge  of  the  state 
examiner,  his  approval  of  an  assignment  of  a  judgment  executed  in 
its  behalf  by  its  vice-president  under  the  corporate  seal  was  sufficient 
to  show  authority  in  the  bank  to  make  it. — Genzberger  v.  Adams, 
430. 

Assignment  of  Judgment — Corporate  Seal — Prima  Fade  Evidence  of 
Authority  of  Officer. 

2.  The  seal  of  a  bank  attached  to  an  assignment  of  a  judgment 
executed  in  its  behalf  by  its  vice-president  was  prima  facie  evidence 
that  he  was  duly  authorized  to  make  the  assignment  and  that  its 
execution  was  the  act  of  the  corporation. — Genzberger  v.  Adams, 
430. 

BILLS    AND    NOTES. 
See    Promissory    Notes. 
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BILLS  OF  EXCEPTIONa 

Error  in  giving  or  refusing  instructions  to  be  incorporated  in  bill, — see 
Appeal   and  Error,  6. 

On  appeal  by  state  in  criminal  cause — New  trial — Affidavits  used  must 
be  incorporated  in  bill, — see  Appeal  and  Error,  5. 

BOARDS— PUBLIC. 
See,   also,  County   Commissioners;    Public  Service  Commission. 

Board  of  school  trustees — Fraudulent  contracts  for  supplies — Liability 
of  trustees — Taxpayer's  suit, — see  Schools  and  School  Trustees,  1-8. 

BONA    FIDE    PUECHASEB. 
Definition, — see    Sales,    1. 

BONDS. 

Municipal — Nondelivery — Action  for  damages, — see  Schools  and  School 
Districts,    10-14. 

Municipal — Special  improvements, — see  Cities  and  Towns,  11,  12. 

To  keep  peace — Failure  to  furnish — Defective  commitment — ^Liability  of 
sheriff, — see  False  Imprisonment,  1,  2. 

BRIEFS. 

Duty  of  counsel, — see  Appeal  and  Error,  10. 

Specifications  of  error  not  argued,  deemed  abandoned, — see  Appeal  and 
Error,   7-11. 

BROKERS. 

See,  also.  Contracts,  20,  21. 

Failure  to  subirjit  all  issues  to  jury — Mistrial, — see   Contracts,   19. 

Real  estate  brokers — ^Breach  of  contract — Acceptance  by  mail, — see 
Contracts,   1-3. 

BURDEN   OF    PROOF. 

See,  also.  Contracts,  5;  Malicious  Prosecution,  2. 

Injury  to  property  by  special  improvements, — see  Cities  and  Towns, 
10. 

Public  utilities — Unreasonable  rates, — see  Public  Service  Commission,  1. 

When  not  Sustained. 

1.  The  rule  of  tlie  burden  of  proof  is  not  satisfied  if  the  conclusion 
reached  from  the  testimony  offered  by  the  party  upon  whom  it  rests 
is  equally  consonant  with  the  truth  of  his  allegations  and  with  some 
other  theory  inconsistent  therewith,  in  which  event  the  result  is  a 
mere  conjecture  insufficient  to  warrant  a  verdict  in  his  favor. — Park 
V.  Grady,   246. 

CANCELLATION   OF   INSTRUMENTS. 

CancellaMon  of  fraudulent  contract  for  school  supplies — Failure  to  call 
for  bids — ^Liability  of  trustees — Parties  plaintiff, — see  Schools  and 
School   Districts,    1-8. 

Of  contract  of  sale  of  real  property  because  of  failure  of  defendant  to 
perform  a  condition  precedent  within  a  reasonable  time, — see  Con- 
tracts, 13-16. 
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CEMETEBIEB. 
See   Emineiit  Domain,   1,  2. 

CHANGE   OP   VENUE. 

Defendant's  Residenee — ^Motion   Necessary. 

1.  Since  the  district  eourt  can  onlj  aet  upon  motion  in*  tbe  mattei 
of  changing  the  place  of  trial,  it  is  the  duty  of  defendant  desiring 
a  change  of  venne  on  the  ground  that  the  conntj  in  which  the  action 
was  brought  was  not  the  eolinty  of  his  residence,  under  section  6506, 
Bevised  Codes,  to  make  a  motion  to  that  effect,  the  demand  for  such 
change  referred  to  in  section  6505  not  supplying  the  place  of  such 
motion. — ^Danielson   t.    Danielson,   83. 

Complaint    Silent  as  to   Defendant's   Besidenee — Duty   of   Movant. 

2.  Where  the  complaint  does  not  disclose  the  place  of  defendant's 
residence,  the  Irarden  is  upon  him,  if  he  desires  a  change  of  venue 
to  the  county  of  his  residence,  to  make  known  the  fact  that  he  is  a 
resident  of  such  latter  county. — ^Danielson  y.  Danielson,  83. 

Duty    of   Defendant   to   Present    Evidence   of   Besidenee— Time — Waiver. 

3.  One  seeking  to  change  the  place  of  trial  to  the  county  of  his 
residence  must  present  his  motion  and  the  evidence  of  his  residenee, 
at  the  time  of  first  appearance  when  the  answer  or  demurrer  is 
filed;  if  not  so  presented  at  that  time  his  right  to  a  change  of 
venue  is  waived. — ^Danielson  v.  Danielson,  83. 

Action  on  Contract — ^Refasal  of  Change  of  Venue — ^When  Etror. 

4.  Under  section  9096,  Bevised  Codes  of  1921  (see.  6504,  Bev.  Codes 
1907),  refusal  to  change  the  place  of  trial  of  an  action  on  a  con- 
tract from  the  county  of  plaintiffs  residence  to  the  county  in  which 
the  contract  was  to  be  performed  was  error. — ^Feldman  ▼.  Security 
State    Bank,    330. 

CHATTEL  MORTGAGES. 
See,  also.  Claim  and  DeUvery,  1-4. 

Foreclosure — What  proper  item  of   expense, — see  Conversion,  7. 

Sale  of  Property  by  Mortgagor — Consent  by  Mortgagee  Waives  Lien. 

1.  Where  a  mortgagee  expressly  or  impliedly  consents  to  the  sale 
of  mortgaged  personal  property,  he  thereby  waives  his  lien  and  the 
purchaser  takes  title  free  from  the  mortgage,  whether  the  latter 
knew  of  its  existence  or  not  and  notwithstanding  the  lack  of  knowl- 
edge on  his  part  that  such  consent  had  been  given. — Luther  v.  Lee, 
174. 

Injury  to   Property  by   Third   Party   After  Condition  Broken — ^Bight   of 
Action  in  Mortgagor,  When. 

2.  Until  title  to  mortgaged  chattels  passes  by  foreclosure  or  sale, 
the  mortgagor,  out  of  possession  and  after  condition  broken,  has 
an  interest  in  them  to  the  extent  that  the  value  of  the  property 
exceeds  the  mortgage  debt,  interest,  costs,  etc.,  which  he  may  enforce 
in  an  action  in  the  nature  of  the  common-law  action  on  the  case 
against  a  third  person  by  whose  wrongful  interference  the  property 
is  injured  or  destroyed.— -Samuell  v.  Moore  Mercantile  Co.,  232. 

Same. 

3.  Plaintiff  had  given  a  mortgage  on  his  crops  to  a  mercantile 
company,  and  upon  condition  broken  the  mortgagee  directed  the 
sheriff  to  seize  and  sell  them  under  the  power  of  sale  contained  in 
the  mortgage.    Before  the  sale  could  be  had,  a  third  party,  wrong- 
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fullj  claiming  to  be  entitled  to  their  posseasion,  commenced  an  ac- 
tion against  the  mortgagee  and  the  sheriff  and  secured  a  restraining 
order  enjoining  further  proceedings.  The  unthreshed  portion  of  the 
crops  were  suffered  to  lie  in  the  field  and  be  destroyed  by  the  ele- 
ments.* Plaintiff  brought  action  for  damages  against  the  third  party 
but  the  trial  court  directed  judgment  for  defendant  on  the  ground 
that  plaintiff's  only  recourse  was  an  action  in  conversion,  that  he 
could  not  maintain  such  an  action  under  the  conditions  existing, 
and  therefore  had  no  case.  Eeld,  under  the  above  rules,  that  the 
complaint  stated  a  cause  of  action  on  the  case,  and  that  judgment 
of  nonsuit  was  error. — €amuell  v.  Moore  Mercantile  Co.,  232. 

Conversion — Action   Against  Third   Party — When   Maintainable. 

4.  Under  a  chattel  mortgage  which  gives  the  mortgagee  the  right  to 
immediate  possession  upon  condition  broken,  he  may  maintain  an 
action  for  conversion  against  a  third  party  who  takes  the  property 
from  the  mortgagor  after  default  in  the  conditions  of  the  mort- 
gage.— Moore  v.  &ittenden,  309. 

Description    of   Property — Sufficiency. 

5.  A  description  of  personal  property  in  a  nK)rtgage  from  which 
the  mortgagee  can  say  with  reasonable  certainty  wl^t  property  is 
subject  to  his  lien  is  sufficient  as  between  the  parties  to  it  as  well  as 
against  a  trespasser. — Moore  v.  Crittenden,  309. 

Error  in   Description  of  Property — When   Immaterial. 

6.  Where  an  engine  was  described  in  a  chattel  mortgage  as  a  ''one 
22 -horsepower  Avery  engine,  No.  2266,"  situated  in  a  certain  county 
and  being  the  only  piece  of  property  of  the  kind  owned  by  the 
mortgagors,  the  description  was  sufficient  even  though  the  serial  num- 
ber of  the  engine  was  4459,  it  appearing  that  the  number  2266  was 
the  part  number  of  the  door  frame  and  erroneonsly  assumed  to  be 
the   number  of  the  engine  itself. — Moore  v.   Crittenden,  309. 

Defective  Description — ^When  Available  to  Defeat  Rights  of   Mortgagee. 

7.  It  is  only  where  the  rights  of  innocent  third  parties  have  inter- 
vened that  a  defective  description  in  a  chattel  mortgage  can  be 
availed  of  to  defeat  the  rights  of  the  mortgagee. — Moore  v.  Critten- 
den, 309. 

Filing   Imparts  Notice  to  Whom. 

8.  The  provision  of  section  8278,  Revised  Codes  of  1921,  for  the 
filing  of  chattel  mortgages  is  intended  to'  impart  notice  only  to  credi- 
tors of  the  mortgagor  and  subsequent  purchasers  and  encumbrancers 
in   good    faith    for   value. — Moore   v.    Crittenden,    309, 

Faulty  Description — Rule. 

9.  The  rule  that  in  the  construction  of  instruments  a  false  descrip- 
tion does  not  necessarily  vitiate  applies  to  the  construction  of  chattel 
mortgages. — Moore  v.  Crittenden,  309. 

Sale   of  Property — Statutory   Requirements — Strict   Compliance   Necessary. 

10.  The  requirements  of  section  8286,  Revised  Codes  of  1921,  under 
which  a  mortgagee  of  chattels  may  have  the  same  sold  on  default  of 
the  mortgagor  in  execution  of  the  power  granted  to  him  by  the 
terms  of  the  mortgage,  must  be  strictly  complied  with;  otherw^ise 
jurisdiction  to  make  it  is  absent  and  the  sale  does  not  divest  the 
mortgagor   of  title. — Trudell   v.  Hingham  State  Bank,  657. 

Sale   of   Property — ^When   Void. 

11.  Where  the  notice  of  sale  of  chattel  mortgaged  property  stated 
that  sale  of  a  portion  of  it  would  be  had  on  a  certain  hour  at  a 
given  place,  and  sale  of  another  portion  at  a  different  place  and 
hour,  and  all  of  it  was  sold  at  one  place  in  violation  of  the  statute 
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and  the  provisions  of  the  mortgage,  the  sale  was  void. — Tradell  t. 
Hingham  State  Bank,   557. 

Void   Sale  of  Property — Conversion. 

12.  A  mortgagee  of  personal  property  who  causes  the  sheriff  to  sell 
it  in  disregard  of  the  statutory  provisions  and  those  contained  in 
the  mortgage  giving  him  that  power  is  guilty  of  conversion,  entitling 
the  mortgagor  to  damages. — TrudeU  ▼.  Hingham  State  Bank,  557. 

CHECKS. 
Obtaining    money    by    false    pretenses — Information — ^Proof — ^Variance, — 
see   Criminal  Law,   7. 

CIRCUMSTANTIAL  EVIDENCE. 
Proof    of    ownership    of    personal    property, — see    Evidence,    10. 

CITIES   AND   TOWNS. 

Collection    of    city    taxes    by    county    treasurer, — see    County    Treasurers, 
1-4. 

Public     utilities — ^Unreasonable     rates — Burden     of     proof — Beview, — see 
Public  Service  Commission,  1-3. 

Commission   Form   of   Government — Chief   of   Fire   Department — ^Bemoval 
Authorized — Mandamus, 

1.  While  in  cities  of  the  first  class  operating  under  the  commission 
form  of  government,  authorized  by  Chapter  57,  Laws  of  1911,  the 
members  of  the  fire  department  are  protected  in  their  tenure  by  the 
provisions  of  the  Firemen's  Act  (Rev.  Codes,  sec.  3328),  the  chief 
of  the  department  may  be  removed  at  any  time  by  a  majority  vote 
of  the  council. — State  ex  rel.  Daly  v.  Dry  burgh,   36. 

Powers — Mode  of  Exercise — Statute  must  be  Followed. 

2.  Where  a  power  is  conferred  on  a  municipal  corporation,  and  the 
mode  in  which  it  is  to  be  exercised  is  prescribed  by  the  statute  or 
an  independent  Act,  such  procedural  method  must  be  followed. — 
State  ex  rel.  Daly  v.  Dryburgh,  36. 

Removal  of  Chief  of  Fire  Department — Restoration  to  Roll  of  Members 
— Suspension — Denial  of   Hearing   on   Appeal — Effect. 

3.  The  chief  of  the  fire  department  of  a  city  operating  under  the 
commission  form  of  government  was  removed  by  the  council,  his 
name,  however,  being  restored  to  the  roll  of  members,  thus  entitling 
him-  to  the  safeguards  afforded  him  as  such  member  under  the  civil 
service  rules  of  the  Firemen's  Act.  He  later  was  suspended  under 
subdivision  (C)  of  section  25,  Chapter  57,  Laws  of  1911,  but  a 
hearing  on  his  appeal  was  not  accorded  him.  Held,  that  failure  to 
hear  his  appeal  rendered  the  order  of  suspension  of  no  effect,  auto- 
matically reinstated  him,  and  entitled  him  to  compensation  during 
the  period  of  his  suspension. — State  ex  rel.  Daly  v.  Dryburgh,  36. 

County    Commissioners — Fire    Limits — Unincorporated     Towns — Establish- 
ment— Discretion — Mandarmis. 

4.  Mandam/us  does  not  lie  to  compel  a  board  of  county  commis- 
sioners to  establish  fire  limits  in  an  unincorporated  town  or  village 
in  which  a  voluntary  fire  department  had  previously  been  organized, 
and  to  levy  a  special  tax  for  its  maintenance,  its  authority  in  that 
respect  being  discretionary  and  not  mandatory. — State  ex  pel. 
Peninsula  Security  Co.  v.  Board  of  County  Commra.,   69. 
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Same — Bescinding   Besolution    EstabliBhing    Fire   Limits — ^When    not    Im- 
proper. 

5.  Where  a  board  of  county  commissioners  in  its  discretionary 
power  had  by  resolution  established  fire  limits  in  an  unincorporated 
town  under  Chapter  16,  Laws  of  1915,  and  directed  the  levy  of  a 
special  levy  as  therein  provided,  it  could,  in  its  discretion,  properly 
rescind  its  action,  no  one  in  the  meantime  having  taken  any  action 
to  his  prejudice  in  reliance  upon  the  resolution  first  passed. — State 
ex  rel.  Peninsula  Security  Co.   v.  Board  of   County  Commrs.,   69. 

Special  Improvements — ^When  Owner  not  Liable  for  Cost. 

6.  Unless  property  can  be  benefited  by  a  special  improvement  it 
cannot  be  made  to  bear  any  part  of  the  cost. — Stettheimer  v.  City 
of  Butte,   297. 

Same — Liability    for    Cost    of    Improvement — When    Finding    of    Council 
Conclusive. 

7.  With  the  determination  of  a  city  council  that  a  local  improve- 
ment results  in  special  benefit  to  a  given  piece  of  property,  as  evi- 
denced by  its  order  for  the  construction  of  the  improvement  at  the 
expense  of  the  owners  of  abutting  property,  courts  will  not  interfere, 
except  upon  the  ground  of  fraud  or  such  manifest  abuse  of  discre- 
tion as  amounts  to  arbitrary  action. — Stettheimer  v.  City  of  Butte, 
297. 

Same — Property   Restricted    to    Particular    Use — Measure   of   Benefits. 

8.  If  property  charged  with  the  cost  of  a  special  improvement  is 
restricted  to  a  particular  use  and  cannot  be  applied  to  any  other, 
the  measure  of  benefits  which  the  improvement  will  confer  is  its 
increased  value  for  the  special  use  to  which  it  is  restricted. — 
Stettheimer  v.  City  of  Butte,  297. 

Same — Property  Adapted  to  More  Than  One  Use — Liability  for  Cost  of 
Improvement. 

9.  Where  property  receives  benefits  from  a  special  improvement  for 
any  use  to  which  it  is  reasonably  adapted,  other  than  the  one  to 
which  it  is  then  put,  it  may  be  made  to  bear  its  share  of  its  cost. — 
Stettheimer  v.  City  of  Butte,  297. 

Same — Use  for  Which  Property  Adapted — Burden  of  Proof. 

10.  .  Held,  under  the  above  rule  (par.  9)  that  where  it  was  conceded 
by  defendant  city  that  the  property  of  plaintiffs,  consisting  of  a 
portion  of  a  mining  claim,  had  always  been  held  for  mining  pur- 
poses and  that  its  value  for  such  purposes  would  not  be  enhanced 
by  the  installation  of  a  special  improvement,  plaintiffs  were  never- 
theless liable  for  their  proportionate  share  of  the  cost  in  the  absence 
of  a  showing' by  them  that  the  property  was  not  reasonably  adapted 
for  any  other  use,  such  as  for  business  and  residential  uses. — 
Stettheimer  v.  City  of  Butte,  297. 

Special    Improvements — Statutes — Amendments — Effect    on    Pending    Pro- 
ceedings. 

11.  Where  the  statute  under  which  a  special  improvement  in  the 
way  of  the  installation  of  a  sewer  system  was  initiated  is  amended 
in  such  a  way  as  to  change  the  very  basis  of  the  right  of  the  town 
or  city  council  to  order  its  installation,  and  provision  is  not  made 
for  a  saving  clause,  the  proceeding  may  not  be  completed  under  the 
new  Act. — ^Brown  v.  Town  of  Cascade,  564. 

Same— Statutes — Effect   on    Pending   Proceedings. 

12.  Three  days  before  Chapter  104,  Laws  of  1921,  prescribing  the 
steps  necessary  to  authorize  a  city  or  town  council  to  call  an  elec- 
tion to   determine  whether  municipal  bonds  shall  be  issued,  became 
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effective,  petitiona  were  filed  with  the  town  clerk  asking  the  eoun- 
cil  to  call  such  an  election.  The  Act  provided,  inter  alia,  that  the 
election  could  only  be  called  on  petition  signed  hj  a  certain  per  cent 
of  the  electors  of  the  town  possessing  certain  qualifications.  The 
council,  at  a  meeting,  held  on  the  day  the  Act  took  effect,  found 
the  petitions  sufficient  and  ordered  an  election.  Under  the  law  as 
it  was  before  the  passage  of  the  Act  the  council  could  call  an  elec- 
tion of  its  own  motion,  and  the  filing  of  petitions  was  unnecessary. 
Heldf  under  the  above  rule,  that  by  the  enactment  of  Chapter  104 
the  proceeding  initiated  prior  to  its  passage  was  nullified  and  the 
election  called  and  held  in  disregard  of  its  provisions  illegal  and 
void. — ^Brown  v.  Town  of  Cascade,  564. 

CLAIM    AND   DELIVERY. 
See,  also,  New  Trial,  1,  7. 

Chattel    Mortgaged    Property — Sale    by    Mortgagor — Implied    Consent   by 
Assignee   of   Mortgage — Effect. 

1.  Held,  in  an  action  in  claim  and  delivery  by  the  purchaser  of  an 
automobile  to  recover  possession  and  damages  for  its  detention  by 
a  sheriff  who  had  seized  it  under  the  terms  of  a  mortgage  which 
had  l^een  assigned  to  one  of  defendants,  that  it  appearing  that  both 
the  assignee  and  the  original  mortgagee  had  actual  knowledge  of 
the  fact  that  the  dealer  was  selling  automobiles  covered  by  mort- 
gages and  had  sold  the  one  in  question  to  plaintiff  in  the  regular 
course  of  business,  without  6pecifi[c  consent  of  or  accounting  to  the 
mortgagee,  the  assignee  was  in  no  position  to  complain  of  the 
sale  and  that  the  plaintiff  took  title  free  from  the  mortgage. — 
Luther  v.  Lee,  174. 

Wrongful  Detention — Measure  of  Damages. 

2.  The  measure  of  damages  in  claim  and  delivery  for  wrongful  de- 
tention of  an  automobile  where  the  car  was  not  damaged  while  in 
defendant's  possession  is  the  reasonable  value  of  its  use  from  the 
date   of  seizure  to  the  time  of  trial. — ^Luther  v.  Lee,   174. 

Exemplary   Damages — Complaint. 

3.  An  allegation  that  the  acts  complained  of  in  an  action  in  claim 
and  delivery  were  done  "oppressively"  is  sufficient  to  warrant  re- 
covery of  punitive  damages  if  sustained  by  the  evidence,  it  not  bein^ 
necessary  to  claim  them  eo  nomine, — Luther  v.  Lee,  174. 

Same — New  Trjal,  When. 

4.  Where  in  an  action  in  claim  and  delivery  exemplary  damages 
were  not  authorized  upon  any  theory,  and  the  jury  allowed  $500 
damages  in  a  lump  sum  without  designating  what  part  was  intended 
as  actual  and  what  part  as  punitive  damages,  the  cause  will  be 
remanded  for  a  new  trial,  it  being  impossible  to  determine  from 
the  verdict  the  amount  intended  to  be  allowed  as  damages  by  way 

of  punishment. — ^Luther  v.  Lee,  174. 

» 

COLLATERAL  ATTACK. 
See  Judgments,  4. 

COMMON    LAW. 
Principles  of  aid   in  determining   rights   of  litigants, — see   Actions,   2. 

CONDEMNATION   PROCEEDINGS. 
See   Eminent   Domain. 
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CONDITIONS  PRECEDENT. 

Tendering   payment    for  municipal   bonds,   condition   precedent   to    deliv- 
ery,— see  ContractBy  12. 

What  constitutes  condition  precedent — Intention  of  parties — ^Performance 
— ^Seasonable   time, — ^see   Contracts,   13-16. 

C0N8IDEBATI0N. 

i^ilure   of— Heal   estate   broker's   contract — ^Promissory   notes, — see   Con- 
tracts, 11. 

CONSTITUTION. 

Provisions  Mandatory  and  Prohibitory. 

1.  The  rule  prescribed  by  section  29,  Article  III,  that  the  provi- 
sions of  the  Constitution  are  mandatory  and  prohibitory,  applies  to 
every  part  of  the  Constitution.-^tate  ex  reL  Pierce  v.  Gowdy,  119. 

Provisions  Conclusive  upon  Legislature. 

2.  With  reference  to  the  subjects  upon  which  the  Constitution  as- 
sumes to  speak,  its  declarations  are  conclusive  upon  the  legislature. — 
State  ex  rel.  Pierce  v.  Gowdy,  119. 

Statutes — Constitutionality — Presumptions. 

3.  A  statute  will  be  presumed  constitutional  unless  the  contrary  ap- 
pears beyond  a  reasonable  doubt. — State  ex  rel.  Pierce  v.  Gowdy,  119. 

Taxation — Banks — Capital  Stock — When  not  Assessable. 

4.  Section  17,  Article  XII,  of  the  state  Constitution,  forbids  the 
taxation  of  the  capital  stock  of  a  state  bank  where  the  property 
represented  by  such  stock  is  within  the  state  and  liable  to  taxation. — 
Union  Bank  &  Trust  Co.  v.  Moore,  182. 

Public  Health — Quarantine. 

5.  The  provisions  of  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  and  of  sections  6  and  7  of  Article  III  of  the 
state  Constitution,  to  the  effect  that  no  person  may  be  deprived  of 
his  liberty  without  due  process  of  law,  have  no  application  to  the 
case  of  one  detained  in  quarantine  because  affected  with  a  danger- 
ous communicable  disease. — In  re  Caselli,  201. 

CONSTITUTION    OF    MONTANA. 

(List   of    Sections   Cited   or   Commented   upon.) 

Article  III,  section   3 601 

Atricle  III,  sections  6,  7 203 

Article  III,  section   14 ; 166 

Article  III,  section    15 107 

Article  III,  section   29 ; 126 

Article   IV,  section  2 139 

Article     V,  sections   17,   18 603 

Article     X,  section  5 125 

Article  XII,  section   1 130 

Article  XII,  sections  1,  2,  3,  7,  17 135  et  seq. 

Article  XII,  section    4 126  et  seq. 

Article  XII,  section   11 129 
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CONTEMPT. 
See,  also,  Supervisory  Control,  3. 

Criminal    Law — ^Trial — Exclusion    of     Witnesses — ^Violation     of     Order — 

Remedy. 

1.  For  a  willful  violation  of  an  order  of  court  excluding  witnesses 
from  the  courtroom  during  the  course  of  a  trial,  the  proper  remedy 
is  punishment  of  the  witness  for   contempt. — 8tate  v.   Johnson,  503. 

CONTRACTS. 
See,  also.  Insurance;   Ratification;    Sales. 

Change  of  venue, — see  Change  of  Venue,  4. 

For   school    supplies — When    fraudulent — ^Liability    of   trustees — Taxpayer 
may  sue, — see  Schools  and  School  Districts,   1-d. 

Of    municipal    corporations — ^When    void,-7see    Schools    and    School    Dis- 
tricts,   10-14. 

Oral    contracts — Transfer    of    mining    claims — Evidence — Insufficiency, — 
see    Equity,   1. 

Real  Property — ^Broker's  Contract — Acceptance — ^Letter  Placed  in  Mail. 

1.  A  letter  placed  in  the  mails,  postage  prepaid,  by  a  real  estate 
broker,  addressed  to  the  owner  of  lands  at  his  postoffiee  seven  miles 
away,  which  lands  had  been  placed  with  him  for  sale  under  a 
written  contract  which  had  still  four  days  to  run,  notifying  defend- 
ant that  he  had  found  a  purchaser  ready,  able  and  willing  to  pay 
the  purchase  price  fixed  by  the  contract,  was  binding  upon  de- 
fendant the  moment  it  was  placed  in  the  postoffiee  and  constituted 
an  acceptance  of  the  offer  embodied  in  the  contract. — ^Lingquist  v. 
Loble,    166. 

Same  —  Notice  of  Acceptance  —  Breach  of  Contract  —  Evidence  —  Suffi- 
ciency. 

2.  Where  the  evidence  of  plaintiff  and  his  witnesses  in  an  action  to 
recover  commissions  claimed  to  have  been  earned  on  the  sale  of  lands 
was  positive  and  uncontradicted  that  in  addition  to  the  notice  re- 
ferred   to    above,    the    purchaser   himself    had    written   to    defendant 

,  notifying  him  that  he  was  ready  to  buy  and  pay  for  the  land,  that 
plaintiff,  the  purchaser  and  two  others  went  to  defendant's  ranch 
about  three  miles  distant  from  his  postoffiee  on  two  occasions  before 
the  expiration  of  the  contract  but  could  not  find  him  and  therefore 
each  time  left  a  notice  that  his  offer  had  been  accepted,  while  that 
of  defendant  was  evasive  but  admitting  that  after  the  expiration  of 
the  contract  he  had  sold  the  land  for  ten  dollars  an  acre  above  the 
price  stipulated  in  it,  the  court  erred  in  refusing  to  instruct  the 
jury  to  return  a  verdict  in  favor  of  plaintiff. — Lingquist  v.  Loble, 
166. 

Same — What  is  not  Ponditional  Acceptance. 

3.  The  offer  made  by  the  buyer  in  his  letter  of  acceptance  that 
he  would  either  pay  the  entire  purchase  price  to  the  owner,  the 
latter  to  pay  off  an  outstanding  mortgage,  or  that  he  would  pay  off 
or  assume  the  mortgage  and  pay  him  the  balance,  held  not  a  condi- 
tion attached  to  the  acceptance  but  more  in  the  nature  of  an  option 
for  the  accommodation  of  the  seller,  and  therefore  not  a  ground  for 
refusal  to  sell. — ^Lingquist  v.  Loble^  166. 
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Grain  Contracts— ^Future  Delivery — ^When  Valid — When   Invalid  as   Gam- 
ing— Intent  of  Parties. 

4.  In  the  absence  of  statutory  regulation  to  the  contrary,  a  con- 
tract for  the  sale  of  goods  to  be  delivered  at  a  future  day  is 
valid,  even  though  the  seller  may  not  have  them  at  the  time,  pro- 
vided the  parties  intend  and  agree  that  they  are  to  be  delivered 
and  paid  for;  where,  however,  under  the  guise  of  such  a  contract 
the  real  intent  of  both  parties  is  to  speculate  in  the  rise  and  fall 
of  prices,  and  the  goods  are  not  to  be  delivered  but  that  instead 
of  delivery  there  shall  be  a  mere  payment  of  the  difference  between 
the  contract  price  and  the  market  price  at  the  date  fixed  for  execut- 
ing the  contract,  the  transaction  is  a  wager  and  void. — ^Benson- 
Stabcck  Co.  v.  Beservation  Farmers'  Grain  Co.,  254. 

Same — Future   Delivery — Gaming — Presumptions — Burden   of   Proof. 

5.  Grain  contracts  for  future  delivery  are  presumed  to  be  lawful, 
and  the  burden  of  proof  is  upon  the  party  assailing  such  a  trans- 
action on  the  ground  that  it  is  a  wagering  contract,  to  show  an  in- 
tention by  both  parties  to  it  to  settle  by  payment  of  the  market 
differences. — ^Benson-Stabeck  Co.  v.  Beservation  Farmers'  Grain  Co., 
254. 

Same — Intent   of  Parties — Evidence — ^Declarations. 

6.  To  establish  an  intent  in  the  buyer  and  seller  of  grain  for 
future  delivery  that  settlement  shall  be  made  by  payment  of  the 
differences  in  the  market  price,  it  is  not  indispensable  that  declara- 
tions and  statements  by  them  showing  such  intention  be  proven, 
their  acts  and  facts  and  circumstances  incident  to  the  transaction 
tending  to  prove  such  intention  being  sufficient. — Benson-Stabeck  Co. 
V.  Beservation  Farmers'  Grain  Co.,  254. 

Same — Gaming — Intent — Evidence — Sufficiency. 

7.  In  an  action  to  recover  on  promissory  notes  given  by  a  farmers' 
grain  elevator  company  to  a  grain  commission  merchant  doing 
business  at  Minneapolis  and  Duluth,  evidence  held  sufficient  to  war- 
rant the  trial  court  in  submitting  the  question  to  the  jury  whether 
the  notes  were  given  by  defendants  and  received  by  plaintiff  with 
intent  in  both  parties  to  cover  transactions  in  the  grain  market 
under  which  payment  should  be  made  by  settlement  between  the 
contract  price  and  the  market  price. — ^Benson-Stabeck  Co.  v.  Beser\'a- 
tion   Farmers'    Grain    Co.,    254. 

Same — Gaming — "Margin"    Transactions — Evidence    on    Question    of    In- 
tent. 

8.  While  the  fact  that  all  dealings  between  the  parties  claimed  to 
be  illegal  were  ''margin"  transactions  was  not  alone  sufficient  to 
stamp  them  as  wagering  contracts,  such  fact  may  be  considered  by 
the  jury,  in  connection  with  other  competent  testimony  to  show  an 
illegal  contract,  in  determining  the  intention  of  the  parties. — ^Benson- 
Stabeck   Co.   V.    Beservation    Farmers'    Grain    Co.,    254. 

Beal  Estate  Brokers — When  not  Entitled  to  Commissions. 

9.  As  a  general  rule,  a  real  estate  broker  is  not  entitled  to  commis- 
sions until  he  has  accomplished  the  object  of  his  employment,  no 
matter  how  meritorious  his  services  may  have  been,  unless  the  con- 
tract  provides  otherwise. — Wright  v.  Bowlus,  322. 

Same — Sale  Price  "Net"  to  Owner — Definition. 

10.  Where  a  broker  agrees  to  sell  lands  at  a  certain  sum  "net"  to 
the  owner,  the  broker  is  not  entitled  to  any  commissions  unloHs  the 
amount  received  by  the  owner  exceeds  the  specified  net  price,  "net" 
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meanings  that  wbieh  Temaiiu  after  dedneting  all  ebargea  and  ootlaj. 
Wright  ▼.  Bowlua,  322. 

Same — Commissioiifl — ^Abandonment  of  Contract  of  Purchase — ^Promiasory 
Notes — Failure  of  Consideration. 

11.  A  broker  was  employed  to  sell  lands  at  a  given  price  per  acre 
net  to  the  owner,  the  broker  being  allowed  to  retain  half  of  the 
down  payment  as  part  of  his  commissions  and  the  owner  making  a 
conditional  note  for  the  balance,  payable  when  the  remainder  of 
the  purchase  price  should  be  paid.  No  further  payments  were 
made  by  the  purchaser,  his  contract  of  purchase  being  abandoned 
by  him.  Held,  that,  the  owner  not  having  received  anything  in 
excess  of  the  net  price  fixed  by  the  contract,  the  broker  could  not 
enforce  payment  of  the  note. — ^Wright  v.  Bowlus,  322. 

Bale  of  Municipal  Bonds— Breach  of  Contract — ^Payment — Condition  Pre- 
cedent— Complaint — ^Insufficiency. 

12.  In  an  action  for  damages  for  breach  of  contract  of  sale  of 
municipal  bonds,  absence  of  an  allegation  from  the  complaint  that 
plaintiff  had  paid  the  purchase  price  or  had  tendered  payment,  made 
a  condition  precedent  to  delivery  by  statute,  rendered  the  pleading 
fatally  defective. — ^Keeler  Bros.  v.  School  District,  356. 

Condition    Precedent — ^Definition. 

13.  A  condition  precedent  in  a  contract  is  an  act  to  be  performed 
by  one  party  to  it  before  the  accruing  of  a  liability  of  the  other 
party,  and  must  be  pleaded  and  proved. — Henderson  y.  Daniels,  363. 

Same — Condition  Precedent — ^Intention  of  Parties. 

14.  What  is  a  condition  precedent  depends  not  on  the  technical 
words,  but  on  the  plain  intention  of  the  parties  to  be  deduced  from 
the  whole  instrument. — Henderson  v.  Daniels,  363. 

Same — Performance  of  Act — "Beasonable  Time." 

15.  A  "reasonable  time''  within  which  to  do  an  act  is  so  much  time 
as  is  necessary,  under  the  circumstances  to  do  conveniently  what  the 
contract  or  duty  requires  should  be  done  in  a  particular  case;  and 
when  the  facts  are  clearly  established  or  are  admitted  or  undisputed, 
the  question  of  what  is  a  reasonable  time  is  one  of  law. — Henderson 
V.  Daniels,  363. 

Beal  Property — Contract  of  Sale — Cancellation — ^Foreign  Executors — Ob- 
taining Power  to  Execute  Deed — Condition  Precedent — ^What  not 
Beasonable   Time. 

16.  Plaintiffs,  nonresident  executors  of  the  estate  of  the  owner  of 
lands  in  Montana,  entered  into  a  contract  with  defendant  for  the 
sale  thereof,  one  condition  of  which  was  that  within  a  reasonable 
time  after  entering  into  it  they  should  secure  the  necessary  authority 
from  the  probate  court  in  this  state  to  execute  it  and  make  delivery 
to  the  vendee.  Under  the  contract  the  vendee  was  to  forfeit  all 
sums  paid  by  him  in  case  of  failure  to  comply  with  any  of  its  con- 
ditions. He  made  a  down  payment  of  $6,000,  the  first  deferred  pay- 
ment becoming  due  fourteen  months  thereafter.  Authority  to  execute 
the  deed  was  not  obtained  before  the  first  deferred  payment  became 
due  and  plaintiff  defaulted  in  its  payment.  Seld,  in  an  action  to 
cancel  the  contract  and  forfeit  the  down  payment,  that  the  condition 
that  plaintiffs  should  secure  authority  to  execute  the  deed,  and  make 
delivery  of  it  to  defendant,  within  a  reasonable  time  was  a  condition 
precedent  to  putting  defendant  in  default;  that  the  lapse  of  four- 
teen months  was  not  a  reasonable  time  within  which  to  perform  that 
condition,  and  that  absence  of  an  allegation  that  plaintiffs  had  per- 
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formed  it  rendered  tbe  eomplaint  insufficient  to  state  a  cause  of 
action. — Henderson  y.   Daniels,  363. 

Implied  Contract — ^Upon  What  Founded. 

17.  Generally  speaking  an  implied  contract  has  its  foundation  in 
the  doctrine  of  unjust  enrichment. — Butler  v.  Peters,  381. 

Bight    of   Third    Party   to    Sue — Privity  Necessary. 

18.  "Privity,"  as  used  with  respect  to  contracts,  leases,  etc,  im- 
plies a  connection,  mutuality  of  will,  an  interaction  of  parties,  which 
they  must  occupy  toward  each  other  to  entitle  one  of  them  to  sue 
another  in  an  action  at  law  for  breach  thereof. — Hyink  v.  Low  Line 
Irr.   Co.,   401. 

Brokers — Submission  of  Only  One  of  Several  Issues  of  Fact  to  Jury  Con- 
stitutes  Mistrial. 

19.  Where  in  an  action  to  recover  for  services  rendered  as  a  broker 
in  the  sale  of  real  property  a  number  of  issues  were  raised  by  the 
pleadings,  and  the  court  submitted  only  one  of  them  to  the  jury, 
there  was  a  mistrial,  necessitating  a  retrial. — Best  v.  Beaudry,  485. 

Option   Contracts — ^Real   Property — Nature   of   Contract. 

20.  An  option  to  purchase  land  is  a  contract  by  which  the  owner 
agrees  that  the  prospective  buyer  shall  have  the  right  to  purchase  his 
property  at  a  fixed  price  within  a  time  certain,  and  under  it  the 
latter  acquires  no  more  than  a  personal  privilege  to  purchase  which 
does  not  ripen  into  an  interest  in  the  land  until  he  chooses  to  exer- 
cise the  privilege  and  complies  with  the  terms  upon  which  he  ob- 
tained  it. — Kramer  v.   Schmidt,   568. 

Same — Option  Holder  Acquires  No  Interest  in  Land — Statute  of  Frauds. 

21.  Since  the  person  to  whom  an  option  to  buy  land  is  granted  ac- 
quires no  interest  in  the  property  itself  until  he  exercises  the  privi- 
lege granted,  a  contract  between  the  plaintiff  and  defendant  under 
which  the  former  was  to  secure  the  assignment  of  an  option  from  the 
holder  thereof  to  defendant  did  not  amount  to  an  employment  of 
plaintiff  as  a  broker  or  agent  to  buy  land  or  an  interest  in  land 
which  under  subdivision  6,  section  7519,  Bevised  Cod«s  of  1921,  is 
required  to  be  in  writing,  but  was  one  to  perform  a  service  which 
could  lawfully  be  made   by  parol. — ^Kramer  v.   Schmidt,   568. 

Executors   and   Administrators — Attorney   Fees — Contract — ^Amount   Deter- 
minable by  District   Judge — Validity. 

22.  A  contract  between  an  attorney  and  the  administratrix  under 
which  the  amount  of  the  fees  to  which  the  former  should  be  en- 
titled for  services  rendered  to  the  latter  in  her  representative  ca- 
pacity was  to  be  determined  by  the  judge  of  the  probate  court,  was  not 
void  as  against  public  policy  on  the  ground  that  it  contemplated 
the  doing  of  an  extrajudicial  or  unlawful  act  by  the  judge. — ^Fitz 
gerald   v.   Eisenhauer,   582. 

Duty  of  Courts  to  Interpret,  not  Make  New  Contracts. 

23.  The  duty  of  the  courts  is  to  interpret  and  enforce  contracts  for 
the  parties,  not  to  make  new  ones  for  them  or  alter  or  amend  those 
which  they  themselves  have  made. — ^Fitzgerald   v.  fSsenhauer,  582. 

CONTRIBITTORY  NEGLIGENCE. 
See  Personal  Injuries. 
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CONVETISION. 

Value    of    Property — Complaint. 

1.  Under  Revised  Codes,  section  6071,  plaintiff  in  action  for  con- 
version does  not,  by  pleading  as  his  damages  the  value  of  property 
when  converted,  deprive  himself  of  the  right  to  insist  upon  dani;>gefl 
according  to  the  highest  market  value  of  the  property  at  any  time 
between  the  conversion  and  the  verdict,  since  he  is  not  required  to 
plead  the  rule  of  damages,  but  may  in  any  appropriate  way,  even 
by  oral  declaration  in  open  court,  announce  his  determination  to  de^ 
mand  the  highest  market  value. — ^Williams  v.  Gray,  Sheriff,   1. 

Special  Damages — Pleading. 

2.  Where  in  an  action  for  conversion  special  damages  are  claimed, 
they  must  be  specially  pleaded,  with  the  amount  thereof. — Williams 
V.   Gray,   Sheriff,   1. 

■ 

Value   of   Property — Allegation  of   Damages   Sufficient. 

3.  In  an  action  for  conversion  an  allegation  of  damage  is  sufficient 
allegation  of  the  value  of  the  property  alleged  to  have  been  con- 
verted.— Williams  v.   Gray,  Sheriff,   1. 

Ownership— Evidence — Declarations  of  Plaintiff — ^Admissibility. 

4.  Acts  and  declarations  made  by  plaintiff  in  an  action  in  conver- 
sion as  to  his  ownership  of  the  property  in  question  made  prior  to 
issue  raised  were  admissible  in  evidence  on  the  issue  of  ownership. — 
Williams  v.   Gray,  Sheriff,   1. 

Possession — Prima  Facie  Evidence  of  Ownership. 

5.  Possession  of  personal  property  is  prima  facie  evidence  of  owner- 
ship.— Williams  v.  Gray    Sheriff,  1. 

Damages — Owner  not  Bound  by  Price  Received  at  Forced  Sale. 

6.  In  an  action  for  conversion  alleged  to  have  been  committed  by 
the  sale  of  wheat  on  foreclosure  of  a  chattel  mortgage,  defendant 
sheriff,  not  having  acted  upon  the  plaintiff's  offer  to  sell  enough  at 
the  market  price  to  pay  the  claim,  and  having  sold  the  wheat  at 
forced  sale,  could  not  claim  that  plaintiff  was  bound  by  the  price 
received  at  such  sale. — Williams  v.  Gray,  Sheriff,  1. 

Chattel  Mortgages — Proper  Item  of  Expenses  of  Foreclosure. 

7.  Defendant  sheriff  who  seized  a  crop  of  wheat  and  sold  it  at 
mortgage  foreclosure  sale  was  entitled  to  be  credited  with  the  ex- 
penses incurred  by  him  incident  to  the  threshing  of  the  wheat,  since 
they  were  a  necessary  charge  which  could  not  have  been  avoided  if 
plaintiff's  possession  had  not  been  molested. — Williams  v.  Gray, 
Sheriff,  1. 

Damages — Ownership — Complaint— Sufficiency. 

8.  Since  in  an  action  in  conversion  to  recover  damages  only  the 
right  to  damages  becomes  fixed  as  of  the  date  of  the  conversion,  the 
complaint  is  sufficient  if  it  alleges  ownership  and  possession  or  right 
of  possession  on  that  date,  as  distinguished  from  the  date  of  the 
commencement  of  the  action  where  possession  of  the  chattel  itself  is 
sought. — Park   v.   Grady,   246. 

Identification  of  Property — Evidence — Insufficiency. 

9.  In  an  action  for  the  convc»-sion  of  household  furniture  held  by 
defendant  under  a  conditional  bill  of  sale  and  thereafter  repurchased 
by  plaintiff,  evidence  held  insufficient  to  identify  the  various  article.^ 
claimed  to  have  been  converted,  as  the  property  of  plaintiff. — Park 
V.  Grady,  246. 
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Personal   Property — Ownership — ^Presumption — ^When   Conclusive. 

10.  The  presumption  of  ownership  which  attaches  to  unchallenged 
possession  of  personalty  is  conclusive  unless  controverted  by  compe- 
tent evidence. — Park  v.   Grady,  246. 

Burden  tof  Proof— When   not  Sustained. 

11.  The  rule  of  the  burden  of  proof  is  not  satisfied  if  the  con- 
clusion reached  from  the  testimony  offered  by  the  party  upon  whom 
it  rests  is  equally  consonant  with  the  truth  of  his  allegations  and 
with  some  other  theory  inconsistent  therewith,  in  which  event  the 
result  is  a  mere  conjecture  insufficient  to  warrant  a  verdict  in  his 
favor. — Park  v.  Grady,  246. 

Ownership^Circumstantial  Evidence. 

12.  While  ownership  of  personal  property  may  be  proved  by  circum- 
stantial evidence,  the  evidence  in  such  a  case  must  not  be  susceptible 
to  any  other  reasonable  inference  than  that  which  may  be  drawn  in 
favor  of  the  claim  of  the  alleged  owner,  and  if  sustseptible  to  any 
other  inference,  the  proof  fails. — Park  v.  Grady,  246. 

Title   of   Plaintiff — Complaint — Sufficiency. 

13.  In  an  action  for  conversion  plaintiff  need  not  set  forth  in  his 
complaint  the  precise  nature  of  his  title,  general  averments  of  owner- 
ship and  right  to  possession  being  sufficient  to  authorize  the  intro- 
duction of  evidence  to  show  the  source  or  character  of  his  title. — 
Moore  v.  Crittenden,  309. 

Chattel  Mortgaged  Property — Action  Against  Third  Party — When  Main- 
tainable. 

14.  Under  a  crhattel  mortgage  which  gives  the  mortgagee  the  right 
to  immediate  possession  upon  condition  broken,  he  may  maintain  an 
action  for  conversion  against  a  third  party  who  takes  the  property 
from  the  mortgagor  after  default  in  the  conditions  of  the  mort- 
gage.— Moore  v.  Crittenden,  309. 

Same — Description    of   Property — Sufficiency. 

15.  A  description  of  personal  property  in  a  mortgage  from  which 
the  mortgagee  can  say  with  reasonable  certainty  what  property  is 
subject  to  his  lien  is  sufficient  as  between  the  parties  to  it  as 
well  as  against  a  trespasser. — Moore  v.  Crittenden,  309. 

Same — Error  in  Description  of   Property — When  Immaterial. 

16.  Where  an  engine  was  described  in  a  chattel  mortgage  as  a  "one 
22-horsepower  Avery  engine,  No.  2266,"  situated  in  a  certain  county 
and  being  the  only  piece  of  property  of  the  kind  owned  by  the 
mortgagers,  the  description  was  sufficient  even  though  the  serial  num- 
ber of  the  engine  was  4459,  it  appearing  that  the  number  2266  was 
the  part  number  of  the  door  frame  and  erroneously  assumed  to  be 
the  number  of  the  engine  itself. — Moore  v.  Crittenden,  309. 

Same — ^Defective  Description — When  Available  to  Defeat  Bights  of  Mort- 
gagee. 

17.  It  is  only  where  the  rights  of  innocent  third  parties  have  inter- 
vened that  a  defective  description  in  a  chattel  mortgage  can  be 
availed  of  to  defeat  the  rights  of  the  mortgagee. — Moore  v.  Critten- 
den, 309. 

Exemplary   Damages — Malice — Evidence — Sufficiency. 

18.  Evidence  in  an  action  for  the  conversion  of  a  fence  inclosing 
farm  laml,  in  which  exemplary  damages  were  asked,  reviewed  and 
held  to  show  that  the  acta  complained  of  were  done  in  a  spirit  of 
malice   toward   plaintiff. — Kane   v.   Oehler,   417. 

62  Mont.- 
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Same — Mai  i  e  c — Eridenee — Admiuibility. 

19.  Wbere  eiemplarj  damages  are  aougbt  in  an  action  for  conver- 
sion, eTidence  of  acta  of  the  defendant  otber  than  those  alleged  in 
the  complalot,  whether  preceding  or  folloiring  those  alleged,  is  admis- 
sible if  so  connected  with  those  charged  as  to  tend  to  ^ow  a  feeling 
of  hostility   or  malice  toward   plaintiff. — Kane   t.   Oehler,  417. 

Verdict — Clerical  Error — Correction   on   AppeaL 

20.  Where  it  is  apparent  from  the  record  that  the  jury  intended  to 
flz  the  damages  in  an  action  in  conversion  at  the  limit  fixed  in  the 
court's  instructions  (C15S),  but  either  by  clerical  error  or  inad- 
vertence returned  a  verdict  for  a  larger  amount  (t^SS),  and  the 
evidence  shows  clearly  that  plaintiff  is  entitled  to  recover,  the  judg- 
ment will  not  be  reversed,  but  the  cause  remanded  with  'Vrections 
to  modify  the  judgment  to  comport  with  the  intention  of  the  jury. — 
Kane  v.   Oehler,  417. 

Chattel  Mortgages — Sale  of  Property — When  Conversion. 

21.  A  mortgagee  of  peisonal  property  who  causes  the  flberiff  to  sell 
it  in  disregard  of  the  statutory  provisions  and  those  contained  in 
the  mortgage  giving  him  that  power  is  guilty  of  eonveruon,  entitling 
the  mortgagor  to  damages. — Trudell   v.  Hingham  Stat«  Bank,  557. 

COBPOEATIONS. 
See,   also,   Municipal   Corporations;    Untoal   Irrigation   Companiea. 
Corporate  seal, — see   Banks  and   Banking,   I,   2. 
Promissory    notes — Indorsement    by    preNdent — Dacriptio    pvnonae, — see 

Promissory  Notes,  1-4. 
ITvidence — Officer    of    Corporation    Bef erring    to    Himself    as    the    Com- 
pany— Effect. 

1.  The  fact  that  in  an  action  against  a  corporation  and  its  prMi- 
dent,  the  latter  at  the  trial  in  referring  to  dealings  between  his 
oompany  and  plaintiff  gave  undue  prominence  to  himself  as  being 
the  company  did  not  warrant  a  judgment  against  him  personally, 
where  from  all  the  surrouo'.Iing  circumstances  it  was  apparent  that 
in  each  instance  the  party  referred  to  was  the  eompan;  and  not 
himself  personally. — Johnson  v.  Baatz,  344. 

Nature   of    Statutory    Liability   of   Director. 

2.  The  statutory  liability  of  a  director  of  a  corporation  for  all  its 
debts  OT  judgments  for  failure  to  file  its  annual  financial  report  is 
in  the  nature  of  a  penalty  imposed  for  omission  to  obey  the  mandate 
of  the  law,  and  is  not  contractual  in  its  character, — Butler  v.  Peters, 
381. 


Foreclosure  of  chattel  mortgage^What  proper  item, — see  CoDTeraion,  7, 

COUNTIES. 
,— see  Officers,  1,  2. 

in<|uent  Taxes— Property  of  Xew  County. 
New  Counties  Act  (Chap.  226,  Laws  1919),  providing  for 
lent  of  property  ami  debts  between  a  new  and  the  old 
nties  out  of  which  it  is  created,  tales  upon  property 
at  portion  of  the  parent  county  or  counties  ineorpo- 
lew  county,  which  are  delinquent  opon  creation  of  the 
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new  one  or  were  delinquent  and  remain  unpaid  for  {>revioQfl  years, 
are  collectible  by  and  belong  to  the  new  county.  (See  Opinion  on 
Motion  for  Rehearing.) — County  of  Hill  v.  County  of  Liberty,  15. 

Same — ^When   New    County   Fully   Created. 

2.  Under  section  4  of  Chapter  226,  Laws  of  1919,  a  new  county  is 
not  fully  created  until  the  expiration  of  ninety  days  after  the  date 
of  the  filing  with  the  secretary  of  state  of  the  certified  copy  of  the 
resolution  of  the  board  of  county  commissioners  of  the  parent  county 
declaring  it  duly  formed  as  a  county. — County  of  Hill  y.  County  of 
Liberty,  15. 

Same — ^Delinquent  Taxes — When  Property  of  Parent  County. 

3.  Delinquent  taxes  paid  on  property  incorporated  in  a  new  county, 
in  the  interim  between  the  passing  of  the  resolution  by  the  board  of 
commissioners  of  the  parent  county  and  the  expiration  of  the  ninety- 
day  period  after  its  filing  with  the  secretary  of  state,  belong  to  the 
parent  and  not  to  the  new  county. — County  of  Hill  y.  County  of 
Liberty,   15. 

Transfer  of   Funds — Limit   of   Authority. 

4.  Under  section  2921,  Revised  Codes  of  1907,  the  board  of  county 
commissioners  may  transfer  only  the  surplus  in  an^  county  fund  (ex- 
cept the  school  fund)  to  other  funds. — State  ex  reL  Board  of  County 
Oommrs.   v.   District   Court,   275. 

Poor  Fund — Mothers'  Pension  Act — Construction. 

5.  Under  Chapter  257,  Laws  of  1921  (sees.  10480-10487,  Revised 
Codes  1921),  amendatory  of  Laws  of  1917,  Chapter  83,  and  of  Laws 
of  1919,  Chapter  198,  one-half  of  the  county  poor  fund  is  auto- 
matically set  aside  for  the  payment  of  mothers'  pensions,  if  such 
amount  is  needed  for  that  purpose,  the  remaining  half  only  being 
thus  available  for  the  payment  of  warrants  for  other  charges  against 
the  poor  fund. — State  ex  reL  Board  of  County  Commrs.  v.  District 
Court,  275. 

Same — Mothers'  Pensions — ^Registration  of  Warrants. 

6.  Warrants  issued  against  the  poor  fund  and  registered  prior  to 
July  1,  1921,  the  day  the  amended  Mothers'  Pension  Act  became 
effective  and  under  which  one-half  of  that  fund  was  automatically 
set  aside  for  mothers'  pensions,  were  a  direct  charge  against  the 
entire  fund,  and  persons  receiving  or  registering  poor  fund  warrants 
after  that  date  were  chargeable  with  knowledge  that  they  became  a 
charge  against  half  of  that  fund  only.— <State  ex  rel.  Board  of 
County  <^mmrs.   v.   District   Court,   275. 

Mothers'     Pensions — ^Refusal    to     Issue    Warrant — Contempt — Supervisory 
Control. 

7.  On  supervisory  control  to  review  an  order  adjudging  county  com- 
missioners guilty  of  contempt  for  refusing  to  issue  a  warrant  on  the 
■poor  fund  in  payment  of  a  mother's  pension,  held  that  contemners 
were  not  justified  in  their  refusal  based  upon  an  erroneous  construc- 
tion of  the  Mothers*  Pension  Act,  where  after  setting  apart  a  sum 
sufficient  to  redeem  outstanding  warrants  registered  prior  to  July  1, 
1921,  the  day  on  which  the  Act  became  effective,  there  remained  an 
ample  amount  which  could  be  devoted  to  the  payment  of  the  claim 
under  the  Act  as  construed  in  paragraph  5,  above. — State  ex  rel.  Board 
of  County   Commrs.   v.   District   cSurt,   275. 
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COUNTY   COMMISSIONERS. 

Establishment   of   fire   limits   in   unincorporated   towns — ^Discretion — Mai^ 
damns, — see  Cities  and  Towns,  4,  5. 

Transfer  of  county  funds — ^Limit  of  authority — Mothers'   pensions — Pay- 
ment^— see  Counties,  4-6. 

COUNTY  TREASURERS. 

Collection   of  City  Taxes — ^Duty  of  Treasurer  to  Pay  Them  Over— Time. 

1.  Under  section  3356,  Revised  Codes  of  1907  (sec.  5214,  Rev.  Codes 
1921),  the  county  treasurer  must  collect  taxes  for  a  city  or  town 
which  has  not  by  ordinance  placed  the  duty  of  collection  upon  its 
own  treasurer,  no  provision,  however,  being  made  as  to  when  the 
money  so  collected  must  be  turned  over  to  the  city  or  town  treasurer. 
Held,  that  the  county  treasurer  must  within  a  reasonable  time  after 
collection  compute  the  amount  due  the  city  or  town  and  pay  it  over 
to  the  proper  custodian,  and  that  the  lapse  of  one  month  after  col- 
lection of  th«  bulk  of  the  city  or  town  taxes  is  not  a  reasonable 
time  within  which  to  perform  that  duty. — State  ex  rel.  City  of  Cut 
Bank  v.   McNamer,  490.  \ 

Prorating  City  Funds  Among  County  Depositories  Ulegaf;. 

2.  The  county  treasurer  who  collects  taxes  for  a  city  a'VQd  which  con- 
stitute city  and  not  county  fund's,  is  without  authority^'xto  prorate 
such  funds  among  banks  designated  by  the  board  of  county  ^commis- 
sioners as  depositories  for  county  moneys. — State  ex  rel.  City  of  Cut 
Bank  v.   McNamer,  490. 

liandamus — Payment  of   City   Funds   to    City   Treasurer — ^What    Defense 
not   Available. 

3.  In  contemplation  of  law,  taxes  collected  by  a  county  treasure! 
for  a  city  and  not  paid  over  to  the  city  treasurer  within  a  reason- 
able time  after  collection,  but  by  him  arbitrarily  and  without  sanc- 
tion of  law  placed  in  a  bank  designated  as  a  county  depository 
which  subsequently  closed  its  doors,  were  still  in  the  county  treasury 
when  suit  in  mandamus  was  brought  to  compel  payment  to  the  city, 
and  therefore  the  defense  that,  the  funds  being  in  the  defunct  bank, 
he  was  unable  to  pay  them  over  was  not  available  to  him. — State 
ex  rel.  City  of  Cut  Bank  v.  McNamer,  490. 

Payment   of  City  Funds   to   City   Treasurer — Maridamus  Proper  Remedy. 

4.  Mandamus  is  the  proper  remedy  to  compel  a  county  treasurer  to 
pay  over  to  a  city  funds  collected  by  him  for  it  and  of  which  the 
city  treasurer  is  the  proper  custodian,  and  the  fact  that  the  county 
treasurer  may  be  sued  upon  his  official  bond  is  not  any  bar  to 
such  relief. — State  ex  rel.  City  of  Cut  Bank  v.  McNamer,  490. 

COUNTY    WARRANTS. 

On    poor    fund — Mothers'    pensions — Refusal    to    issue, — see    Supervisory 
Control,  3. 

CRIMINAL    LAW. 
See,  also,  Extradition. 

Assault — Defenses — Erroneous    Exclusion    of    Evidence — ^Denial    of    Fair 
Trial. 

1.  In  a  prosecution  for  assault  in  which  the  accused  sought  to  de- 
fend on  the  grounds  that  he  was  in  the  act  of  arresting  the  prose- 
cuting witness   and   turning  him  over  to  the  sheriff  under  a  charee 
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of  stealing  his  colt,  and  that  in  doing  so  he  used  no  more  force 
than  was  necessary,  and  also  that  he  acted  in  self-defense,  held  that 
the  trial  court  erred  in  excluding  evidence  presenting  such  facts, 
and  that  defendant  was  thereby  denied  a  fair  trial.— ^tate  ▼.  Wil- 
son,   92. 

New    Trial — Affidavits — ^Bill   of   Exceptions — ^Appeal   by   State — ^Becord — 
Insufficiency. 

2.  On  appeal  by  the  state  in  a  criminal  cause  from  an  order  gprant- 
ing  defendant  a  new  trial,  the  affidavits  used  on  the  motion  must, 

-  under  section  9347,  Bevised  Codes  of  1907,  be  incorporated  in  a  bill 
of  exceptions;  if  not  so  presented,  the  supreme  court  is  without  juris- 
diction to  review  the  order. — State  v.  Garmichael,  159. 

Error   in  Instructions — ^BiU  of  Exceptions  Required. 

3.  Under  section  9271,  Revised  Codes  of  1907,  errors  in  giving  or 
refusing  instructions  cannot  be  reviewed  on  appeal  unless  they,  with 
the  proceedings  had  at  the  settlement  thereof,  are  incorporated  in  a 
bill  of  exceptions,  even  though  they  constitute  a  part  of  the  judg- 
ment-roll or  technical  record,  section  9345  providing  otherwise,  hav- 
ing  been  superseded  by  section   9271. — State  v.   Oarmichael,   159. 

False   Pretenses — Information — ^Proof — Variance — What   Does   not   Consti- 
tute. 

4.  The  information  charged  defendant  with  obtaining  money  from 
a  bank  by  false  pretenses.  The  evidence  showed  that  the  bank  had 
made  a  loan  to  him  on  his  false  representations  that  he  was  the 
owner  of  a  large  amount  of  property,  he  drawing  checks  on  the 
amount  of  his  note  placed  to  his  credit.  Held,  that  there  was  no 
fatal  variance  between  the  allegations  of  the  information  and  the 
evidence. — State  v.  Mason,  180. 

Same — Variance. 

5.  Proof  that  defendant  obtained  a  less  amount  of  money  by  false 
pretenses  than  that  alleged  in  the  information  did  not  constitute  a 
fatal  variance. — State  v.  Mason,  180. 

Same — Variance. 

6.  There  was  no  variance  between  the  allegation  that  defendant 
obtained  money  by  false  pretenses  and  proof  that  he  procured  it  by 
means  of  checks. — State  v.  Mason,  180. 

Same — Money  Restored — Oflfer   of  Proof — Improper  Refusal. 

7.  Held,  in  view  of  section  9328,  Revised  Codes  1907,  providing  that 
in  a  prosecution  for  an  offense  against  the  property  of  another,  the 
jury  must  ascertain  and  declare  in  their  verdict  not  only  the  value 
of  the  property  taken  but  also  the  amount  restored,  that  refusal  to 
permit  defendant  to  introduce  evidence  to  show  the  amount  restored 
to  the  person  from  whom  he  obtained  money  by  false  pretenses  was 
prejudicial   error. — State  v.  Mason,   180. 

Exclusion  of  Witnesses — Violation  of  Rule — ^Refusal  to  Admit  Testimony 
— When  Reversible  Error. 

8.  Refusal  to  permit  a  witness  for  defendant  in  a  criminal  prosecu- 
tion to  testify  on  a  matter  material  to  his  defense,  on  the  ground 
that  the  witness  had  violated  an  order  of  court  excluding  witnesses 
during  the  taking  of  testimony,  is  reversible  error  where  the  witness 
was  ignorant  of  the  rule  and  neither  defendant  nor  his  counsel  was 
responsible  for  or  knew  of  his  presence  in  the  courtroom.— State  v. 
Johnson,   503. 
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Same — Yiolation  of  Order — ^Remedy — Ck)ntempt. 

9.  For  a  willful  yiolation  of  an  order  of  eourt  excluding  witnesses 
from  the  courtroom  during  the  course  of  a  trial,  the  proper  remedy 
is  punishment  of  the  witness  for  contempt. — State  y.  Johnson,  503. 

Intoxicating  Liquors^— Detectives — £ vidence — Admissibility. 

10.  The  testimony  of  detectives  or  decoys  employed  to  ferret  out  in- 
fractions of  the  prohibition  law  is  competent,  the  weight  and  credi- 
bility to  be  given  to  their  evidence,  however,  being  matters  proper 
for  consideration  of  the  jury. — State  v.  Johnson^  503. 

CEOSa-EXAMINATION. 
May  extend  to  what, — see  ITvidence,  9. 

CUBING    DEFECTIVE    COMPLAINT. 
By  answer, — see  Pleading  and   Practice,  32. 

DAMAGES. 

Action  by   individual   for  damages   for  abandonment   of  branch   railway 
line  does  not  lie,  when, — see  Railroads,  1,  2. 

Exemplary  damages  recoverable  in  action  for  malicious  prosecution, — see 
Malicious  Prosecution,  9. 

Injury  to  livestock  in  transit — Erroneous  instruction, — see  Railroads,  8. 

Lessee   of   water    from    stockholder   in    mutual    irrigration    company    may 
sue  company  for  damages,-Hsee  Waters  and  Water  Rights,  1--4. 

Tenant  cannot   sue  landlord  for  failure  to   make  repairs, — see  Landlord 
and  Tenant,  3,  4. 

Conversion — Special  Damages — Pleading. 

1.  Where  in  an  action  for  conversion  special  damages  are  claimed, 
they  must  be  specially  plesded,  with  the  amount  thereof. — ^Williams 
v.  Gray,  Sheriflf ,   1. 

Personal    Injuries — Master    and   Servant — ^Federal    and    Stato    Employers' 
Liability  Acts — Measure  of  Damages. 

2.  Qtuiere:  Is  the  measure  of  damages  under  the  state  Employers' 
Liability  Act  the  same  as  under  the  federal  Actf — ^Kamboris  v.  Chi- 
cago, Mil.  &  St.  P.  Ry.   Co.,  88. 

Exemplary  Damages — When  Recoverable. 

3.  To  warrant  the  recovery  of  exemplary  damages,  defendant  must 
have  entertained  a  guilty  intent,  the  wrongful  acts  being  character- 
ized by  circumstances  of  aggravation,  malice,  oppression  and  the 
like. — ^Luther  v.  Lee,   174. 

Claim   and    Delivery — ^Wrongful    Detention — Measure    of   Damages. 

4.  The  measure  of  damages  in  claim  and  delivery  for  wrongful  de- 
tention of  an  automobile  where  the  car  was  not  damaged  while  in 
defendant's  possession  is  the  reasonable  value  of  its  use  from  the 
date  of  seizure  to  the  time   of   trial. — ^Luther  v.   Lee,  174. 

Same — Exemplary   Damages — Complaint. 

5.  An  allegation  that  the  acts  complained  of  in  an  action  in  claim 
and  delivery  were  done  "oppressively"  is  sufficient  to  warrant  re- 
covery of  punitive  damages  if  sustained  by  the  evidence,  it  not 
being  necessary  to   claim  them  eo  nomine, — ^Luther  v.   Lee,  174. 

Same — Elemplary  Damages  Unwarranted — New  Trial. 

6.  Where  in  an  action  in  claim  and  delivery  exemplary  damages 
were  not  authorized  upon  any  theory,  and  the  jury  allowed  $500  dam- 
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ages  in  a  lump  sum  without  designating  what  pari  was  intended 
as  actual  and  what  part  as  punitive  damages,  the  cause  will  bo 
remanded  for  a  new  trial,  it  being  impossible  to  determine  from  the 
verdict  the  amount  intended  to  be  allowed  as  damages  by  way  of 
punishment. — Luther  v.   Lee,    174. 

Excessive   Damages — Scaling    Award — New    Trial,    When. 

7.  The  district  court  may,  in  case  of  award  of  excessive  damages, 
direct  the  release  of  part  thereof  or  award  a  new  trial  in  case  the 
release  is  not  given. — Cornner  v.  Hamilton,  239, 

Conversion- — Exemplary    Damages — Malice — Evidence — Sufficiency. 

8.  Evidence  in  an  action  for  the  conversion  of  a  fence  inclosing 
farm  land,  in  which  exemplary  damages  were  asked,  reviewed  and 
held  to  show  that  the  acts  complained  of  were  done  in  a  spirit  of 
malice  toward  plaintiff. — Kane  v.  Oehler,  417. 

Same — Exemplary    Damages — ^Malice — Evidenee — Admissibility. 

9.  Where  exemplary  damages  are  sought  in  an  action  for  conver- 
sion, evidence  of  acts  of  the  defendant  other  than  thtee  alleged  in 
the  complaint,  whether  preceding  or  following  those  alleged,  is  admis- 
sible if  so  connected  with  those  charged  as  to  tend  to  show  a  feeling 
of  hostility   or  malice   toward   plaintiff. — ^Kane   v.   Oehler,   417. 

* 

DEBTOR  AND  CREDITOR. 

Creditor  borrowing  from  alleged  debtor — Presumption, — see  Presump- 
tions, 6. 

DECLARATIONS. 
Admissibility, — see  Evidence,  3,  11.  ^ 

DEFAULT     JUDGMENTS. 
See    Judgments. 

DELINQUENT    TAXES. 
Become  lien   on  property,   when, — see   Taxation,   1. 
When  property  of  new  and  when  of  old  county,— eee  Counties,  1,  3. 

■ 

DEMAND. 

For  water  from  mutual  irrigation  company  by  lessee — ^Waiver,— see 
Waters  and   Water  Rights,   2. 

When  demand  on  board  of  school  trustees  for  relief  in  action  for 
cancellation  of  fraudulent  contract  not  necessary  prior  to  com- 
mencement   of   suit, — see   Schools   and    School   Triistees,    2. 

DETECTIVES. 
Admissibility    of   evidence, — see   Evidence,    21. 

DISBARMENT. 
See    Attorney    and    Client,    1,    4. 

DISCRETION. 

County  commissioners — Establishment  of  fire  limits  in  unincorporated 
towns, — see   Cities   and    Towns,   4,   5. 

In  awarding  contracts  for  school  supplies  presupposes  absence  of 
fraud, — see   Schools    and   School    Districts,    8. 
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DISMISSAL. 

Of   eomplaint — When    judgment    reversed   and   dismisBal    ordered    on    ap- 
peal,— see    Appeal    and    Error,    17. 


DISTRICT  JUDGES. 

Contract  between  attorney  and  administrator  leaving  determination  of 
amount  of  fee  to  district  judge  not  invalid, — see  Attorney  and 
Client,  5. 

DOCTEINE  OP  BELATION. 
Inapplieabilitj, — see    Northern    Pacific   Land   Grant,   2. 

EJECTMENT. 
See   Northern   Pacific   Land    Grant,    1-4. 

ELECTION  OF  REMEDIES. 

Attorney's  fees — Express  contract — Qttanium  meruit, — see  Attorney  and 
Client,  5. 

EMINENT    DOMAIN. 

Cemeteries-^Lands  of  Private  Corporation  for  Profit  may  be  Taken. 

1.  Held,  that  land  owned  by  a  cemetery  association  organized  for 
profit  is  private  property,  which,  under  section  7333,  Revised  Codes 
of  1907,  may  be  taken  by  eminent  domain  for  public  cemetery 
purposes. — Forestvale  Cemetery  Assn.  v.   Helena  Cemetery  Assn.,  52. 

Lands  Used  for  Same  Public  P^irpose  may  be  Taken,  When.  i 

2.  Under  the  rule  that  a  public  corporation  may  by  condemnation 
take  property  of  an  individual  or  a  private  corporation  used  for  the 
same  public  purpose,  as  that  for  which  it  is  sought  to  be  condemned, 
heldf  that  unsold  lots  of  a  cemetery  association  whose  corporate  ex- 
istence had  expired  and  ninety -nine  per  cent  of  whose  stock  was  held 
by  one  individual,  could  properly  be  acquired  by  eminent  domain  by 
a  corporation  for  public  cemetery  purposes. — Forestvale  Cemetery 
Assn.  V.   Helena  Cemetery  Assn.,  62. 

Title  Passes,  When. 

3.  Title  to  land  condemned  for  a  public  use  does  not  pasa  until  pay- 
ment  is  made   or   tendered. — School   District   v.   Powers,   151. 

School  Districts — Abandonment  of  Proceedings  After  Judgment  Fixing 
Compensation. 

4.  A  public  corporation,  such  as  a  school  district,  may  abandon 
condemnation  proceedings  after  judgment  on  appeal  from  the  award 
of  the  board  of  appraisers,  where  defendant  land  owners  had  suf- 
fered neither  inconvenience  nor  damage  by  reason  of  the  institution 
of  the  proceedings  beyond  the  costs  legally  incurred  by  them. — 
School  District  v.  Powers,  151. 

EQUITY. 

Findings — Insufliciency   of  evidence, — see  .Appeal  and   Error,   16. 
Motion  for  nonsuit  improper, — see  Nonsuit,  1. 

Accounting — Divestiture  of  Title  to  Mining  Claims — Oral  Contract — Evi- 
dence— Insufficiency. 

1.  In  an  action  for  an  accounting  of  proceed-s  of  mining  property 
claimed   by    defendant   under   an   oral   agreement    with   the   decedent 
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owner  thereof,  tinder  which  decedent  was  alleged  to  have  promised 
that  if  defendant  would  advance  to  him  money  from  time  to  time  as 
he  might  need  for  his  maintenance  and  for  development  work  on 
the  property,  he  would  repay  him  in  case  the  claims  were  sold,  or 
if  not  sold,  then  the  whole  property  should  become  his  at  the  death 
of  the  owner,  evidence  held  insufficient  to  support  the  findings  of 
the  trial  court  in  favor  of  defendant. — Gray  v.  Grant,  452.    ^ 

ESTATES  OF  DECEASED  PERSONS. 
See,  also,  Executors  and  Administrators. 
Distribution — Heirship — ^Foreign   heirs, — see    Probate    Proceedings,    1-6. 

ESTOPPEL. 
By  answer, — see  Pleading  and  Practice,  30. 

Taxation — Banks — Invalid  Assessment — Act  Done   Under   Statutory   Com- 
pulsion not  Estoppel. 

1.  The  fact  that  a  bank  furnished  to  the  assessor  the  information 
upon  which  an  unlawful  assessment  was  made  did  not  estop  it  to 
thereafter  attack  the  validity  of  the  tax,  where  the  Act  under  which 
the  assessment  was  made  provided  a  penalty  for  failure  to  furnish 
it,  and  the  information  was  thus  given  under  compulsion. — Union 
Bank  &  Trust  Co.  v.  Moore,  132. 

Same — ^Unlawful  Assessment  at  Advice  of  Officer  of  Plaintiff — ^When  not 
Estoppel. 

2.  The  act  of  an  officer  of  plaintiff  bank  in  advising  the  assessor 
to  assess  its  capital  stock  did  not  estop  the  bank  to  question  the 
validity  of  the  tax  in  its  action  to  recover  the  amount  paid  under 
protest,  since  the  officer  may  have  been  mistaken  as  to  the  validity 
of  the  Act  under  which  it  was  imposed.-T-Union  Bank  &  Trust  Co. 
y.  Moore^  132. 

EVIDENCB. 
See,  also.  Criminal  Law. 

Witnesses — Impeaching  Testimony — Erroneous  Exclusion — Harmless  Error. 

1.  Exclusion  of  proper  impeaching  testimony  was  rendered  harmless 
where  the  facts  sought  to  be  elicited  were  subsequently  admitted  by 
the  witness. — ^Williams  v.  Gray,  Sheriff,  1. 

Same — Impeachment — Conviction     for     Misdemeanor — Evidence — Incompe- 
tency. 

2.  Evidence  of  the  conviction  of  a  witness  for  a  misdemeanor  is 
not  competent  to  impeach  him  for  truth  and  honesty. — Williams  v. 
Gray,    Sheriff,    1. 

Conversion — Ownership — Evidence — ^Declarations    of    Plaintiff — Admissibil- 
ity. 

3.  Acts  and  declarations  made  by  plaintiff  in  an  action  in  conver- 
sion as  to  his  ownership  of  the  property  in  question  made  prior  to 
issue  raised  were  admissible  in  evidence  on  the  issue  of  ownership. — 
Williams  v.   Gray,   Sheriff,   1. 

Same — ^Possession — Prima  Facie  Evidence  of  Ownership, 

4.  Possession  of  personal  property  is  prima  fade  evidence  of  owner- 
ship.— Williams   v.    Gray,   Sheriff,   1. 
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Overnilingr  of  Objection  to  Evasive  ot  Immaterial  Tertimony  not  Error. 

5.  Where  answers  to  questions  objected  to  were  evasive  and  immate* 
rial,  overruling  of  objections  thereto  did  not  constitute  reversible 
error. — ^Lingquist  v.  SeiboM,   162. 

Stricken  from  Record — Presumptions. 

6.  An  answer  stricken  from  the  record  was  presumptively  disre- 
garded by  the  jury,  and  therefore  refusal  to  exclude  the  question 
was  harmless. — Lingquist  v.  Seibold,  162. 

Criminal    Law — ^False    Pretenses — ^Money    Restored — Offer   of    Proof — Im- 
proper  Refusal. 

7.  Held,  in  view  of  section  9328,  Revised  Codes  1907,  providing 
that  in  a  prosecution  for  an  offense  against  the  property  of  another, 
the  jury  must  ascertain  and  declare  in  their  verdict  not  only  the 
value  of  the  property  taken  but  also  the  amount  restored,  that  re- 
fusal to  permit  defendant  to  introduce  evidence  to  show  the  amount 
restored  to  the  person  from  whom  he  obtained  money  by  false 
pretenses  was  prejudicial  error.— State  v.  Mason,  180. 

(False  Imprisonment — Peace  Bond — Justice  Docket  Entries  of  Prior  Com- 
mitment— Evidence — Inadmissibility. 

8.  In  an  action  for  false  imprisonment  under  an  invalid  order  of 
commitment  for  failure  to  furnish  bond  to  keep  the  peace,  admission 
in  evidence  of  entries  in  a  justice's  docket  in  prior  proceedings  of 
the  same  nature  constituted  error  to  plaintiff's  substantial  rights. — 
Folsom  V.  Fisco,  194. 

Cross-examination — May   Extend  to   What. 

9.  Where  in  an  action  in  conversion  plaintiff  had  testified  on  cross- 
examination  without  objection  that  the  property  had  been  sold  to  de- 
fendant under  a  conditional  bill  of  sale,  filed  in  the  recorder's  office 
and  identified  and  admitted  in  evidence,  cross-examination  as  to  all 
its  contents  and  conditions  was  proper. — Park  v.  Grady,   246. 

Personal   Property — Ownership— Circumstantial   Evidence. 

10.  While  ownership  of  personal  property  may  be  proved  by  circum- 
stantial evidence,  the  evidence  in  such  case  must  not  be  susceptible 
to  any  other  reasonable  inference  than  that  which  may  be  drawn  in 
favor  of  the  claim  of  the  alleged  owner,  and  if  susceptible  to  any 
other  inference,  the  proof  fails. — Park  v.  Grady,  246. 

Grain  Contracts — Gaming — Intent  of  Parties — Declarations. 

11.  To  establish  an  intent  in  the  buyer  and  seller,  of  grain  for 
future  delivery  that  settlement  shall  be  made  by  payment  of  the 
differences  in  the  market  price,  it  is  not  indispensable  that  declara- 
tions and  statements  by  them  showing  such  intention  be  proven, 
their  acts  and  facts  and  circumstances  incident  to  the  transaction 
tending  to  prove  such  intention  being  sufficient. — Bens6n-Stabeck  Co. 
V.  Reservation  Farmers'  Grain  Co.,  254. 

Promissory   Notes — Facts  Established   by  Law — ^Evidence— Admissibility — 
Harmless  Error. 

12.  Evidence  of  the  facts  that  the  president  of  a  corporation  signed 
a  promissory  note  in  its  behalf,  that  the  consideration  for  its  trans- 
fer passed  to,  and  that  the  indorsee  dealt  with  it,  and  not  with  the 
individual  signer,  was  immaterial  but  its  admission  harmless,  since 
it  established  as  facts  that  which  the  indorsement  itself  established 
as  a  matter  of  law. — Commercial  Nat.  Bank  v.  Reichelt,  302. 

Highways — Prescription — Evidence  Required. 

13.  To  establish  a  public  road  by  prescription  over  the  lands  of  an- 
other, the  evidence  must  be  clear  and  convincing  that  the  public  have 
pursued    a    definite,    fixed    course    continuously    and    uninterruptedly, 
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coupled  with  an  assumption  of  control  and  Tight  of  nse  adyerselj 
under  claim  or  color  of  title,  and  not  merely  by  the  owner's  permia- 
flion,  for  the  statutory  period. — Violet  v.  Martin,  335. 

Ck>rporations — Officer  Referring  to  Himself  as  the  Company — ^Effect. 

14.  The  fact  that  the  individual  defendant  in  an  action  against  him 
and  a  corporation  at  the  trial  in  referring  to  dealings  between  his 
company  and  plaintiff  gave  undue  prominence  to  himself  as  being 
the  company  did  not  warrant  a  judgment  against  him  personally, 
where  from  all  the  surrounding  circumstances  it  was  apparent  that 
in  each  instance  the  party  referred  to  was  the  company  and  not 
himself  personally. — ^Johnson  ▼.  Baatz,  344. 

Appeal    and    Error — Evidence — Admissibility — ^Record — Objection    Neces- 
sary  for  Review. 

15.  In  the  absence  of  timely  objection  to  the  admission  of  evidence, 
alleged  error  in  that  regard  cannot  be  urged  on  appeal. — Johnson 
V.  Baatz,  344.  ' 

Probate  Proceedings — Foreign  Will — Attestation   of  Copies — Insufficiency. 

16.  Under  sections  10040  and  10555,  Revised  Codes  of  1921,  an 
attestation  by  the  clerk  of  a  probate  court  of  another  state  that 
papers  constituting  the  record  of  proceedings  in  that  court  were 
true  and  correct  copies  of  the  will  and  its  probate  there,  without  a 
certificate  of  the  judge  ''that  the  attestation  is  in  due  form,"  was 
insufficient  to  entitle  them  to  be  admitted  in  evidence  in  this  state, 
not  being  duly  authenticated  as  required  hy  section  10040. — Hender- 
son T.   Daniels,   363. 

Conversion — Exemplary    Damages — ^MaHce — ^ESridence    Admissible. 

17.  Where  exemplary  damages  are  sought  in  an  action  in  conver- 
sion, evidence  of  acts  of  the  defendant  other  than  those  alleged  in 
the  complaint,  whether  preceding  or  following  those  alleged,  is  ad- 
missible if  so  connected  with  those  charged  as  to  tend  to  show  a 
feeling  of  hostility  or  malice  toward  plaintiff. — Kane  v.  Oehler,  417. 

Admission  of  Evidence  Without  Objection — Motion   to  Strike   Too  Late. 

18.  The  principle  of  the  rule  that  where  a  party  on  the  trial  of  a 
cause  sits  by  and  permits  evidence  to  be  introduced  without  objec- 
tion he  may  not  thereafter  assert  that  the  court  erred  in  refusing 
to  strike  it  out,  applies  where,  though  objection  was  made,  the 
motion  to  strike  was  based  on  grounds  other  than  those  urged  to 
the  admissibility  of  the  evidence  in  the  first  instance. — Genzberger 
V.    Adams,   430. 

Judgments — Prirrui  Facie  Ownership — Evidence. 

19.  The  testimony  of  plaintiff  in  an  action  on  a  judgment  that  he 
bought  it  from  its  owner  for  a  certain  sum  was  sufficient  to  show 
prima  facie  ownership  of  it  in  him. — Genzberger  v.  Adams,  430. 

Actions — Real  Party  in   Interest — Evidence — Inadmissibility. 

20.  Plaintiff,  vested  with  the  legal  title  to  the  judgment  on  which 
he  sought  to  recover,  was  the  real  party  in  interest  within  the  mean- 
ing of  section  9067,  Revised  Codes  of  1921,  and  evidence  that  he 
had  bought  it  for  the  benefit  of  another  was  properly  excluded. — 
Genzberger   v.   Adams,   430. 

Intoxicating  L iquors — Detectives — Evidence^ Admissibility, 

"21.  The  testimony  of  detectives  or  decoys  employed  to  ferret  out 
infractions  of  the  prohibition  law  is  competent,  the  weight  and  credi- 
bility to  be  given  to  their  evidence,  however,  being  matters  proper 
for   consideration  of  the   jury. — State   v.   Johnson,   503. 

Sales — Delivery — Offer  to  Perform — Evidence — Insufficiency. 

22.    Testimony  of  plaintiff  that  he  was  ready,  able  and  willing  to 
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perform  }dt  part  of  bis  contract  was  not  tantamount  to  an  offer  to 
perform,  his  readiness  and  ability  beinff  of  no  effect  unless  communi- 
cated to  defendant. — ^Weatherman  t.  Beid,  522. 
Attorney's    Tees — ^Value     of    Services — Quantum    Meruit — ^Evidence — Ad- 
missibility. 

23.  Testimony  of  the  value  of  the  estate,  to  the  administratrix  of 
which  plaintiff  attorney  had  rendered  services,  introduced  for  the 
sole  purpose  of  establishing  one  of  the  elements  going  to  the  value 
of  his  services  sought  to  be  recovered  on  quantum  meruit,  was  prop- 
erly admitted. — ^Fitzgerald  v.  Eisenhauer,  582. 

EXECUTOBS  AND  ADMINISTRATORS. 

Foreign  executors — ^Failure  to  obtain  power  to  execute  deed  in  this  state, 
see  Contracts,  16. 

Appointment — ^Pleading  Order  of  Appointment — InsuiBeiency. 

1.  An  allegation  that  H.  "19  now  the  duly  appointed,  qualified  and 
acting  administrator"  of  an  estate  was  insufficient  as  a  pleading  that 
the  administrator  had  been  appointed  by  an  order  *'duly  given  or 
made,"  as  permitted  under  section  9169,  Revised  Codes  .of  1921,  to 
show  the  jurisdictional  fact  of  his  appointment,  and  admission  of 
evidence  in  Support  of  it  was  therefore  error. — ^Henderson  v.  Daniels, 
363. 

Attorney    Fees — Contract — Amount    Determinable    by    Distriet    Judge — 
VaUdity. 

2.  A  contract  between  an  attorney  and  the  administratrix  under 
which  the  amount  of  the  fees  to  which  the  former  should  be 
entitled  for  services  rendered  to  the  latter  in  her  representative 
capacity  was  to  be  determined  by  the  judge  of  the  probate  court, 
was  not  void  as  against  public  policy  on  the  ground  that  it  con- 
templated the  doing  of  an  extrajudicial  or  unlawful  act  by  the 
judge. — Fitzgerald  v.  Eisenhauer,  582. 

Same — ^Value    of    Services — Quantum    Meruit — ^Evidence — Admissibility. 

3.  Testimony  of  the  value  of  the  estate,  to  the  administratrix  of 
which  plaintiff  attorney  had  rendered  services,  introduced  for  the 
sole  purpose  of  establishing  one  of  the  elements  going  to  the  value 
of  his  services  sought  to  be  recovered  on  quantum  meruit,  was  prop- 
erly admitted. — Fitzgerald  v.  Eisenhauer,  582. 

EXEMPLARY   DAMAGES. 
See  Damages,  3,  5,  6,   8,  9. 

EXTRADITION. 

Habeas  Corpus — Complainant   a   Fugitive — Question   of  Fact. 

1.  The  issuance  of  a  warrant  by  the  governor  pursuant  to  a  requisi- 
tion made  upon  him  by  the  governor  of  another  state,  where  regu- 
lar upon  its  face,  makes  out  a  prima  facie  case  against  the  alleged 
fugitive  on  his  application  for  writ  of  habeas  corpus,  but  the  ques- 
tion whether  he  is  in  fact  a  fugitive  within  Article  IV,  section  2, 
United  States  Constitution,  section  5278,  United  States  Revised  Stat- 
utes, relating  to  extradition,  is  one  of  fact  which  is  open  to  exam- 
ination by  the  courts  of  the  asylum  state. — In  re  Mo,  137. 

Fugitive   from  Justice — Evidence — Insufficiency. 

2.  Held,  on  habeas  corpus,  that  complainant,  under  arrest  by  virtue 
of  an  executive  warrant  issued  in  an  extradition  proceeding  on  a 
charge  of  the  crime  of  child  abandonment,  was  not  a  fugitive  from 
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justice  within  the  meaning  of  the  Constitution  of  the  United  States, 
the  evidence  disclosing  that  he  had  departed  ftom  the  demanding 
etate  a  month  prior  to  tl\e  time  the  child  was  born,  thus  showing 
that  he  could  not  have  committed  the  offense  charged.  (At  Cham- 
bers.)— ^In  re  Mo,  1^. 

PAI^SE    IMPRISONMENT. 

Peace    Bond — Failure    to    Furnish — Defective    Ck)mmitment — ^Liabilitj    of 
Sheriff. 

1.  Held,  under  section  8947,  Bevised  Codes  of  1907,  declaring  that 
an  order  of  a  justice  of  the  peace  committing  one  to  jail  for  failure 
to  give  bond  to  keep  the  peace  must  specify  the  cause  of  commit- 
ment, the  requirement  to  give  security,  the 'amount  thereof  and  the 
omission  to  give  it,  that  a  commitment  which  failed  to  state  that  the 
accused  had  not  given  security,  and  which  was  not  directed  to  the 
sheriff  and  did  not  contain  any  direction  as  to  what  he  should  do 
under  it  (sec.  9094),  was  so  defective  as  to  afford  the  sheriff  no 
protection  in  an  action  for  damages  for  false  imprisonment. — Fol- 
som   V.   Fisco,    194. 

Justice  of  the  Peace — Docket  Entries  of  Prior  Commitment-r-Evidence — 
Inadmissibility. 

2.  In  an  action  for  false  imprisonment  under  an  invalid  order  of 
commitment  for  failure  to  furnish  bond  to  keep  the  peace,  admission 
in  evidence  of  entries  in  a  justice's  docket  in  prior  proceedings  of 
the  same  nature  constituted  error  to  plaintiff's  substantial  rights. — 
Folsom  y.  Fisco,  194. 

FALSE    PBETENSES. 
See   Criminal   Law,   4-7.  ^ 

FILING. 
Of   chattel   mortgage — ^Notice, — see   Chattel   Mortgages,   8. 

FINDINGS. 
Insufftciency  of  evidence,-'-Bee  ETquity,  1. 

FIEE    DEPARTMENT. 

Removal  of  chief,  under  commission  form  of  government  of  cities, — see 
Cities  and  Towns,  1,  3. 

FIRE    LIMITS. 

Establishment    of,    unincorporated    towns — County    commissionerB — Discre- 
tion— Mandanvus, — see  Cities  and  Towns,  4,  5. 

FIXTURES. 
Trade  fixtures, — see  Railroads,  6,  7. 

FORFEITURES. 
See,   also.   Intoxicating  Liquors,   1-3. 

Strict  Interpretation. 

1.     A   condition   involving  a   forfeiture   must  be   strictly  interpreted 

against  the  party  for  whose  benefit  it  is  created. — Henderson  v. 
Daniels,   363. 
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Wlen  not  Antloriiea, 

2.  ForfeitureB  are  not  favured  in  law,  and  nnleis  it  1b  ntanifut 
from  the  statute  itself  under  which  it  is  Bought  to  justifj  a  for- 
feiture, viewed  in  the  light  of  the  object  and  existing  conditions, 
that  the  legislature  bo  intended,  they  should  not  be  decreed.— State 
tt  wL   Green   v.   Bird,  408. 

FRAUD. 
Cancellation   of  contract   for   school   Bopplies— Failure  to   call   for   bids— 
Liability  of  tmateee— Partio*  plaintiff,— see  Schools  and   School  Difl- 
tiiets,   1-8. 

FUGITIVES  FROM  JUSTIOa 

See    Extradition. 

FUTUEBS. 
Grain    contracts — "Margin"    transactions— Gaming,— see    Contracta,    4r-8. 

GAMINO. 

Grain    contracts— Future    delivery— Intent— Burden    of    Proof- "Maiffin" 
transactionB, — see  Coutracta,  4^-8. 

HABEAS    COBPUa 
See,  also,  Extradition. 

(Public    Health— Communicable    DtseaseB— Quarantine — Police   Powers-Pre- 
liminary Judicial  Inquiry  not  Eequired, 

I  The  legislature  under  its  police  power  may  enact  laws  authoriz- 
ing the  establishment  of  quarantine  regulations  and  requiring  the  de- 
tention of  persons  affected  with  contagions  diseases  dangerous  to  the 
public  health  without  resort  to  a  preliminary  judicial  proceeding  to 
determine  the  character  of  the  ilisease  and  the  facts  constituting  the 
danger  to  public  health. — In  re  Caselli,  201. 

Same — Quarantine — Legality  of  Detention. 

2.  A  person  placed  in  quarantine  because  affected  with  a  communi- 
cable disease  may.  on  habetu  corpus,  challenge  the  right  of  the  au- 
thorities to  continue  his  detention  if  the  facts  upon  which  the  order 
was  made  no  longer  exist. — In  re  Caaelli,  201. 

Same — Quaranti  ne — Cons  t  i  t  ut  i  on. 

3.  The  provisions  of  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  and  of  sections  6  and  7  of  Article  HI  of  the 
itate  Constitution,  to  the  effect  that  no  person  may  be  deprived  of 
his  liberty  without  due  process  of  law,  have  no  application  to  tho 
ease  of  one  detained  in  quarantine  because  affected  with  a  danger- 
ous communicable  disease. — In  re  Caselli,  201. 

— Justification   Under  Evidence. 

showing  that  a  woman  had  been  plying  her  trade  as  a 

hin  a  short  time  prior  to  her  arrest  by  the  county 
under  Chapter  106,  Laws  of  1919,  and  detention  in 
the  ground  that  she  was  affected  with  gonorrhea,  was 

isoeiate  of  prostitutes,  etc,  held  sufficient  to  warrant 
until  such  time  as  it   was  safe   to  allow  her  to  go  at 

liambcn.}— Id  re  Caselli,  201. 
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HARMLESS    ERROR. 

Admission  of  evidence, — see  Appeal  and  E?rroT,  15. 

Admission  of  evidence  of   facts  established  by  law  in  action  on  promis- 
sory note, — see   Promissory  Notes,  4. 

Erroneous   instruction   on    measure   of   damages  in   action   for  injury   to 

livestock   in  transit, — see  Railroads,   9. 
Exclusion  of  impeaching  testimony, — see  Witnesses,  1. 
Overruling    objection    to    evasive    or    immaterial    testimony, — see    Appeal 

and   Error,   8. 
Refusal  to  exclude  question  asked  witness,  where  answer  was  stricken, — 

see  Appeal  and  Error,  9. 

HEIRSHIP. 

Determination — Foreign    heirs — Distributioii    of    estate, — see    Homestead, 
1,  2;  Probate  Proceedings,  1-5. 

HIGHWAYS. 

Automobile   accident — ^Violation    of    road   law — Negligence, — see    Personal 
Injuries,  5-13,  19-21. 

Quieting   Title — Complaint — Sufficiency. 

1.  The  complaint  in  an  action  to  quiet  title  to  land  claimea  as  a 
private  road  or  way  of  necessity  is  sufficient  if  it  alleges  ownership 
in  plaintiff,  obstruction  of  it  by  defendant  and  assertion  and  claim 
of  right  or  interest  therein  by  him  adverse  to  plaintiff,  that  defend- 
ant's claim  is  without  authority  of  law  and  invalid,  and  that  the 
same  constitutes  a  cloud  upon  plaintiff's  title. — ^Violet  v.  Martin,  335. 

Prescription — Complaint — Sufficiency. 

2.  Complaint  held  sufficient  to  show  that  the  pleader  intended  to 
rely  upon  the  theory  that  a  road  became  such  by  prescription  and 
not  by  dedication,  no  facts  having  been  pleaded  to  warrant  the  lat- 
ter theory,  references  therein  to  dedication  and  abandonment  not 
being,  but  the  facts  stated  being,  determinative  of  the  character  of 
the  pleading. — Violet  v.  Martin,  335. 

Same — ^Evidence — Insufficiency. 

3.  Evidence  reviewed  and  held  insufficient  to  establish  either  a 
private  or  public  road  by  prescription. — ^Violet  v.  Martin,  335. 

"Way  of  Necessity" — Definition. 

4.  A  "way  of  necessity*'  arises  where  one  person  grants  to  another 
land  to  which  there  is  no  access  except  by  passing  over  other  lands 
of  jfrantor,  and  such  a  way  cannot  exist  where  there  never  was  any 
unity  of  ownership  of  the  alleged  dominant  and  servient'  estates, 
since  no  one  can  have  a  way  of  necessity  over  the  land  of  a 
stranger. — Violet  v.  Martin,  335. 

Way  of  Necessity  not  Established  by  Reason  of  Convenience. 

5.  A  way  of  necessity  cannot  be  established  by  reason  of  con- 
venience; hence  where  there  are  other  ways,  though  longer  and  in- 
convenient because  of  muddy  conditions  at  certain  seasons  of  the 
year,  such  a  way  cannot  be  decreed. — ^Violet  v.  Martin,  335. 

Prescription — Evidence   Required. 

6.  To  establish  a  public  road  by  prescription  over  the  lands  of  an- 
other, the  evidence  must  be  clear  and  convincing  that  the  public  have 
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pnrmied  a  .definite,  Hzed  eotme  eoniAnnonafy  and  nnintemxptedlj, 
coupled  with  an  assumption  of  control  and  right  of  use  advereelj 
under  claim  or  color  of  title,  and  not  merelj  bj  the  owner's  pennis- 
aion,  for  the  statutory  period* — ^Violet  y.  Martin,  335. 

HOMESTEADS. 
See,  also,  Attachment,  1. 

Death    of    Entryman    Before    Final    Proof — ^Patent — ^Heirship — ^How    De- 
termined. 

1.  Where  an  entryman  upon  public  land  dies  intestate  before  final 
proof,  leaving  no  widow  or  minor  child,  the  practice  of  the  Land 
Department  is  to  issue  patent  to  the  heirs  or  devisees,  the  Land 
Department  leaving  it  to  the  courts  of  the  state  in  which  the  land 
is  situate  to  determine  under  its  laws  of  succession  who  are  the  heirs 
or  devisees  of  the  deceased  and  the  extent  of  their  respective 
rights. — Mork  v.   Mellett,  477. 

Same — ^Patent — ^Alien  Heir  cannot  Take. 

2.  Though  under  section  7088,  Bevised  Codes  of  1921,  a  resident 
alien  may  take  by  succession  as  a  citizen,  under  section  2291,  United 
States  Bevised  Statutes,  patent  to  homestead  land  can  issue  only  to 
citizens  of  the  United  States,  and  therefore  the  alien  mother  of  an 
entryman  who  died  intestate  before  final  proof  had  been  made  was 
not  entitled  to  take  a  one-half  interest  in  the  homestead  under  a 
patent  subsequently,  issued  to  the  decedent's  heirs  and  devisees. — 
Hork  V.  Mellett,  477. 

INDEBTEDl^SS. 
See,  also,  Bonds. 

Creditor    borrowing    from    alleged    debtor — Presumption, — see    Presump- 
tions, 6. 

INFEBENCES. 

Malice   may   be   inferred   from   want   of   probable   cause, — see   Malicious 
Prosecution,  3. 

INJUNCTION. 

To  restrain  railroads  from  exacting  three  and  six-tenths  per  mile  fare, — 
see  Bailroads,  10. 

INSTBUCTIONS. 

Inconsistent    Instructions — Proper    Befusal. 

1.  An  offered  instruction  inconsistent  with  one  given  without  objec- 
tion Tvas  properly  refused. — Kamboris  v.  Chicago  Mil.  &  St.  P.  By. 
Co.,  88, 

Absence  of  Objection — Appeal. 

2.  In  the  absence  of  an  objection  to  an  instruction  given,  appellant 
is  in  no  position  to  complain  of  it. — Kamboris  v.  Chicago,  Mil.  & 
St.  P.  By.  Co.,  88. 

Criminal  Law — Error  in  Instructions — ^Bill   of   Exceptions. 

3.  Under  section  9271,  Bevised  Codes  of  1907,  errors  in  giving  or 
refusing  instructions  in  a  criminal  cause  cannot  be  reviewed  on 
appeal  unless  they  with  the  proceedings  had  at  the  settlement  thereof 
are  incorporated  in  a  bill  of  exceptions. — State  v.   Carmichael,   159. 
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Extent  of  Duty  of  Ctourt. 

4.  No  particular  language  is  required  of  the  eourt  in  instructing  the 
jury  on  the  law  of  the  case,  and  no  greater  duty  is  imposed  in  that 
regard  than  that  the  jury  be  instructed  as  fully  and  fairly  as  the 
pleadings  and  evidence   demand. — ^Lingquist  v.   Seibold,   162. 

Issues — Instructions   to   Find   for   Plaintiff   in    Specified    Amounts — When 
Refusal  Proper. 

5.  Where  a  plaintjff's  right  to  recover  in  any  event  was  in  issue 
under  the  pleadings  and  proof,  offered  instructions  to  And  for  bim 
for  specified  amounts  were  properly  refused. — Lingquist  v.  Seibold, 
162. 

Offered  Instructions — ^When  Refusal   Proper. 

6.  Refusal  of  an  offered  instruction  substantially  covered  by  instruc- 
tions given  was  not  error. — ^Lingquist  v.  Seibold,  162. 

Railroads — ^Livestock — Injury    in   Transit — ^Measure    of    Damages — ^Errone^ 
ouB  Instruction. 

7.  In  an  action  for  damages  to  a  livestock  shipment  in  transit, 
an  instruction  that  the  loss  sustained  by  plaintiff  should  be  computed 
on  the  basis  of  the  value  of  the  stock  at  the  time  and  place  of  ship- 
ment was  erroneous,  the  clause  of  the  shipping  contract  upon  which 
it  was  grounded  being  void  under  the  Cummins  Amendment  to  the 
Interstate  Commerce  Act. — Schwartz  v.  Great  Northern  Ry.  Co.,  315. 

Same — Measure     of     Damages — Erroneous     Instruction — When     Harmless 
Error. 

8.  An  erroneous  instruction  on  the  measure  of  damages"  recoverable 
by  plaintiff  was  harmless  where  the  verdict  on  the  main  issue,  to- 
wit,  negligence  on  the  part  of  defendant  carrier,  was  in  favor  of 
defendant. — Schwartz  v.  Great  Northern  Ry.  Co.,  316. 

Personal     Injuries — Contributory     Negligence — Instruction     Ignoring     De- 
-    fense — When  Error. 

9.  In  an  action  for  personal  injuries  sustained  in  a  collision  in  the 
streets  of  a  city  between  plaintiff's  motorcycle  and  defendant's  auto- 
mobile and  charged  to  have  been  caused  by  the  latter's  negligence  in 
exceeding  the  speed  limit  fixed  by  ordinance,  where  plaintiff  by  his 
own  testimony  established  the  fact  that  at  the  time  of  the  accident 
he  was  also  violating  its  provisions,  an  instruction  that  defendant 
was  liable  if  he  had  exceeded  the  speed  limit,  thus  ignoring  the  ques- 
tion of  plaintiff's  contributory  negligence,  was  error, — ^Puckett  v. 
Sherman  &  Reed,  395. 

INSURANCE. 

Life   Insurance — Oral  Contract   Valid. 

1.  In  the  absence  of  <a  statute  to  the  contrary,  an  oral  eontraet  of 
insurance  which  contains  all  the  essentials  of  a  contract  is  valid. — 
Mayfield  v.  Montana  Life  Ins.  Co.,  535. 

Same — Policy — Waiver  of  Conditions  by  General  Agent  Binding  on  Com- 
pany. 

2.  A  general  agent  of  a  life  insurance  company  has  the  same  power 
to  waive  conditions  upon  the  fulfillment  of  which  the  issuance  of  a 
policy  is  made  dependent  as  has  the  company. — Mayfield  v.  Mon- 
tana Life  Ins.  Co.,  535. 

Same—Policy— Time   for   Taking   Effect— Waiver   of   Conditions   by   Gen- 
eral Agent  Binding  on  Company. 

3.  Held,  that  where  the  general  agent  of  a  life  insurance  company 
on   writing  an  application  and  issuing  a  receipt  for  the  first  yearns 
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preminm  as  well  as  after  the  physical  examination  of  the  applicant, 
advised  the  latter  that  he  was  then  insured  and  that  in  case  of  death 
his  beneficiary  would  be  paid  the  amount  of  the  policy,  and  the  in- 
sured died  before  issuance  of  the  policy,  the  agent  thereby  waived 
the  conditions  printed  on  the  receipt  to  the  effect  that  the  insurance 
applied  for  should  not  take  effect  until  approved  by  the  home  ofiice, 
etc.,  and  that  his  agreement  that  the  insurance  was  in  force  from 
the  date  of  the  issuance  of  the  receipt  was  l^inding  upon  the  com- 
pany.— Mayfiold  V.  Montana  Life  Ins.  Ck).,  535. 

INTENT. 
Of  parties  to  grain  contracts  for  future  delivery, — see  Contracts,  4-8. 

INTEREST. 
Becomes  a  debt,  when, — see  Promissory  Notes,  7. 


INTOXICATING  LIQUOBS. 

Statutes — Forfeitures — Rights    of    Innocent    Owners     or    Encumbrancers 
Protected. 

1.  Held,  that  the  provision  of  section  8,  Chapter  143,  Laws  of  1917, 
authorizing  forfeiture  of  personal  property  possessed  with  the  inten- 
tion of  violating  the  prohibition  law,  was  not  intended  to  include  the 
rights  of  innocent  owners  or  encumbrancers. — State  ex  rel.  Green  v. 
Bird,  408. 

When  Forfeiture  of  Automobile  Used  in  Illegal   Transportation  Void. 

2.  Where  an  automobile  had  been  sold  by  a  dealer  in  a  neighboring 
state  under  a  conditional  sale  contract  providing,  among  other  things, 
that  title  should  remain  in  the  seller  until  full  payment  had  been 
made,  the  automobile  not  to  be  taken  out  of  the  state  until  then, 
and  the  seller  was  ignorant  of  the  fact  that,  though  not  fully  paid 
for,  it  had  been  brought  to  Montana  and  was  being  used  in  the  un- 
lawful transportation  of  intoxicating  liquor,  an  ordor  directing  it 
to  be  forfeited  and  sold  was  sot  warranted  under  the  above  rule 
(par.  1). — State  ex  rel.  Green  v.  Bird,  408. 

Search-warrant — Illegal    Issuance — Lack   of    Jurisdiction — Decree    of    For- 
feiture Invalid. 

3.  Where  a  warrant  to  search  an  automobile  was  issued  upon  the 
bare  complaint  of  a  sheriff  that  he  had  probable  cause  to  believe, 
and  did  believe,  that  on  a  certain  day  intoxicating  liquor  was  kept 
and  possessed  by  defendant  in  the  automobile,  with  an  intention  to 
sell  it,  whereas  at  the  hearing  to  determine  ownership  the  sheriff 
testified  that  he  had  searched  it  once  before  and  knew  at  the  time 
that  it  contained  nothing  of  a  contraband  character,  the  court  was 
without  jurisdiction  to  declare  it  forfeited. — State  ex  reL  Green  v. 
Bird,  408. 

IRRIGATION    COMPANIES— MUTUAL. 
See  Waters  and  Water   Rights,   1-4. 

ISSUES. 
Alt  J  wars  must  be  determined  by  verdict, — see  Verdicts,  5. 
p#ipti  fai«»y^ction  to  find   for  plaintiff  properly  refused,  where  right  to 

issue, — see  Instructions,  5. 
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judgments. 

See,   also,  ABsignments. 

In   action  against   corporation   and  its  president,   wlien   unwarranted   as 
against  the  latter, — see  Corporations,  1. 

Motion   for   judgment   in   effect   general   demurrer,   when, — see    Pleading 
and  Practice,  13. 

Complaint — ^Amendment — Failure   to   Plead   Anew — When   not   Cause    for 
Default. 

1.  Where  the  answer  to  the  original  complaint  puts  in  issue  the 
material  allegations  of  the  complaint  as  amended,  the  defendant 
may  stand  upon  his  answer  and  his  failure  to  plead  to  the  amended 
complaint  does  not  subject  him  to  default. — ^Danielson  v.  Danielson, 
83. 

Failure   to   Plead   to    Amended   Complaint — When   Default   Proper. 

2.  Where  the  amended  complaint  in  an  action  for  divorce  added  a 
new  count,  the  allegations  of  which  were  not  denied  by  the  answer 
to  the  original  complaint,  it  was  incumbent  upon  defendant  to  an- 
swer or  demur  anew,  failing  in  which  his  default  was  properly 
entered. — ^Danielson  t.  Danielson,  83. 

By  Default — ^When  Vacation  Improper. 

3.  A  case  in  which  judgment  by  default  has  been  entered  should 
not  be  opened  unless  it  is  made  to  appear  prima  facie  that  the 
judgment  as  it  stands  is  unjust. — Danielson  v.  Danielson,  83. 

Collateral  Attack. 

4.  A  judgment  of  a  court  of  general  jurisdiction  may  be  collater- 
ally attacked  when  want  of  jurisdiction  affirmatively  appears  from 
an  inspection  of  the  record. — Henderson  v.  Daniels,  363. 

Clerical  Error — Correction  on  Appeal. 

5.  Where  it  is  apparent  from  the  record  that  the  jury  intended  to 
fix  the  damages  in  an  action  in  conversion  at  the  limit  fixed  in  the 
court's  instructions  ($158),  but  either  by  clerical  error  or  in- 
advertence returned  a  verdict  for  a  larger  amount  ($258),  and  the 
evidence  shows  dearly  that  plaintiff  is  entitled  to  recover,  the 
judgment  will  not  be  reversed,  but  the  cause  remanded  with  direc- 
tions to  modify  the  judgment  to  comport  with  the  intention  of  the 
jury. — ^Kane  v.  Oehler,  417. 

Judgments  Assignable — ^Banks  and  Banking. 

6.  A  judgment  is  assignable,  and  a  banking  corporation  may  trans- 
fer one  owned  by  it  just  as  it  may  sell  bonds  or  other  securities  of 
which  it  has  become  the  owner  in  the  ordinary  course  of  business.^- 
Genzberger  v.  Adams,  430. 

Judgment  Non  Obstante  Veredicto  not  Authorized  by  Codes. 

7.  Under  the  statutes  of  Montana  there  is  no  warrant  for  a  judg- 
ment nan  obstante  veredicto. — ^Best  v.  Beaudry,  485. 

JUBISDICTION. 

Of    district    court    in    admitting    foreign    will    to    probate, — see    Probate 
Proceedings,   7. 

Of  Public  Service  Commission, — see  Public  Service  Commission. 


JUBY. 
Bemoval  of  county  officers — Jury  trial, — see  Officers,   1. 
Trial  by — All  issues  to  be  determined  by  verdict, — see  Verdicts,  5. 
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justices  op  the  peace. 

Entries   in    docket — Admissibility   in   evidence, — see    Evidence,    8. 

LANDLOED  AND  TENANT. 

When  Tenant  not  Liable  for  Bent  Owing  by  Sublessee. 

1.  Where  a  landlord  had  informed  his  tenant  that  he  desired  pos- 
session of  the  premises  on  a  certain  date  and  the  latter  made  ar- 
rangements accordingly,  paying  a  subtenant  who  held  under  a  lease 
from  him  $100  for  a  cancellation  of  his  lease,  but  subsequently  at 
the  request  of  the  landlord  asked  the  subtenant  to  remain,  and  who 
did  remain,  the  tenant  himself  quitting  the  premises,  he  was  not; 
liable  to  plaintiff  landlord  for  rent  which  the  subtcoiant  did  not 
pay. — Hamilton  v.  Crane,  319. 

Presumption  of  Tenancy  Arises,  When. 

2.  In  order  to  establish  the  relationship  of  landlord  and  tenant,  it 
is  not  necessary  that  all  the  details  of  the  lease  be  settled,  the  pre- 
sumption of  tenancy  arising  where  the  entry  and  occupancy  are  with 
the  permission  of  the  owner. — Hamilton  v.  Crane,  319. 

Lessor's  Failure  to  Repair — Action  for  Damages  Does  not  Lie. 

3.  Where  a  landlord,  after  notice  of  dilapidations  in  a  hotel  build- 
ing in  need  of  repair,  failed  to  repair,  the  tenant  under  section  7742!, 
Revised  Codes  of  1921,  .had  the  option  of  making  the  repairs  him- 
self at  a  cost  not  to  exceed  one  month's  rent  and  deduct  the  expense 
from  the  rent,  or  vacate  the  premises  without  further  liability  for 
rent,  but  had  no  cause  of  action  for  damages  for  injury  to  his  per- 
sonal property  and  for  loss  of  profits. — Noe  v.  Cameron,  527. 

Abandonment  of  Lease — ^Breaches  of  Covenants — ^Lessee  cannot  Sue  for 
Damages. 

4.  After  a  lessee  surrenders  leased  premises  to  his  lessor,  ^vho  ac- 
cepts and  occupies  them,  the  lessee  cannot  thereafter  maintain  an 
action  for  damages  for  breaches  of  covenants  in  the  lease  by  which 
he  justifies  his  abandonment  of  it. — Noe  v.  Cameron,  527. 

LEASES. 

Abandonment  of  lease — ^Damages — ^Lessee  cannot  sue  for  failure  to  make 
repairs, — ^see  Landlord  and  Tenant,  8,  4. 

Of  water  by  stockholder  in  mutual  irrigation  company — ^Right  of  lessee 
to  sue  company  for  failure  to  deliver  water, — see  Waters  and  Water 
Rights,  1-4. 

LICENSE  AND  LICENSEES. 
See  Railroads,   5. 

LIENS. 

See,    also.    Mechanics'    Liens. 

Consent  by  mortgagee  to  sale  of  mortgaged  chattel  waives  his  lien, — see 
Chattel  Mortgages,  1. 

Delinquent  taxes  become  lien,  when, — see  Taxation,  1. 

LIMITATIONS    OF    ACTIONS. 

Adverse  possession — ^When  statute  commences  to  run, — see  Northern  Pa- 
cific Land  Grant,  3. 
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E^omissory   Notes — Absence   of   Defendant    from    State — ^Oompntation    of 
Period  of  Limitation. 

1.  Under  section  '9048,  Revised  Codes  of  1921,  where  defendant  in 
an  action  on  a  promissory  note  is  out  of  the  state  at  tho  time  the 
cause  of  action  accrued,  the  bar  of  the  statute  of  limitation  does 
not  commence  to  run  until  after  his  return,  and  if  he  thereafter 
intermittently  leayes  and  returns  to  the  jurisdiction,  the  time  of  his 
absence  must  be  deducted  from  the  limitation  of  eight  years  fixed  by 
section  9029,  in  order  to  determine  whether  the  full  period  has  ex- 
pired, t.  e.,  defendant's  presence  in  the  state  must  aggregate  the 
full  statutory  period  to  constitute  a  bar. — Stoudt  y.  Hanson,  422. 

LIVESTOCK. 

Injury  in  transit, — see  Bailroads,  8,  9. 

Killing  of,  by  railroads — ^Failure  of  company  to  keep  record-book — Effects- 
see  Bailroads,  3. 

MAIL. 
Acceptance  of  offer  by  mail, — see  Contracts,  1-3. 

MALICIOUS  PROSECUTION. 

When  Prima  Facie  Case  Established. 

1.  In  an  action  for  malicious  prosecution,  proof  showing  the  com- 
mencement of  a  criminal  prosecution  by  the  defendant  against  the 
plaintiff,  want  of  probable  cause,  the  termination  of  the  prosecution 
favorable  for  plaintiff,  and  the  resulting  damage,  establishes  a 
prima  facie  case. — Cornner  v.  Hamilton,  239. 

Burden  of  Proof. 

2.  The  plaintiff  in  an  action  for  malicious  prosecution  has  the  bur- 
den of  proving  that  defendant  acted  maliciously  and  without  prob- 
able cause. — Cornner  v.  Hamilton,  239. 

Malice — ^Probable  Cause — ^Inferences. 

3.  While  malice  in  commencing  a  criminal  prosecution  may  usually 
be  inferred  from  want  of  probable  cause,  want  of  probable  cause 
cannot  be  inferred  from  malice  alone. — Cornner  v.  Hamilton,  239. 

Gist  of  Action. 

4.  Want  of  probable  cause  is  the  gist  of  an  action  for  malicious 
prosecution. — ^Comner  v.  Hamilton,  239. 

Probable  Cause — ^Definition. 

5.  Probable  cause  for  the  commencement  of  a  criminal  prosecution 
means  a  reasonable  ground  for  suspicion,  supported  by  circumstance^ 
sufficiently  strong  in  themselves  to  warrant  a  reasonably  prudent  and 
cautions  person  to  believe  that  the  accused  is  guilty  of  the  offense 
charged. — Cornner   v.    Hamilton,    239. 

Defense — Advice  of  Counsel — ^Essentials. 

6.  That  defendant  acted  upon  the  advice  of  counsel  in  instituting 
a  criminal  prosecution  is  no  defense,  unless  it  affirmatively  appears 
that  he  made  a  full  and  complete  statement  of  the  facts  to  counsel, 
that  he  relied  upon  such  advice  and  acted  in  good  faith,  the  question 
whether  he  did  so  or  not  being  for  the  jury's  determination  where 
different  conclusions  may  be  drawn  from  the  evidence. — Cornner  v. 
Hamilton,  239. 
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Same— Advice  of  Counsel — ^When  not  Defense. 

7.  Where  defendant  in  an  action  for  malicionslj  instituting  a  prose- 
cution for  burglary  did  not  inform  the  county  attorney  upon  whose 
advice  he  claimed  to  have  acted,  that  accused  was  a  tenant  «^f  his 
ranch  property  under  a  lease,  that  the  lease  had  not  expired,  that 
accused  had  personal  effects  in  the  ranch  house,  and  that  he,  defend- 
ant, had  locked  the  house  with  chain  and  padlock  while  accused  was 
temporarily  absent  therefrom,  he  was  in  no  position  to  defend  the 
action  on  the  ground  of  advice  of  eoun8el.---Comner  ▼.  Hamilton, 
239. 

Damages  Recoverable. 

8.  In  an  action  for  malicious  prosecution,  plaintiff  is  not  confined 
to  a  recovery  of  his  actual  loss  in  dollars  and  cents  but  may  be 
awarded  compensation  for  nonpecuniary  losses,  such  as  for  injury  to 
his  reputation,   etc. — Comner  v.   Hamilton,   239. 

Exemplary  Damages  Becoverable. 

9.  It  is  within  the  province  of  the  jury  to  allow  exemplary  as  well 
as  compensatory  damages  in  an  action  for  malicious  prosecution,  and 
unless  their  determination  appears  to  have  been  influenced  by  pas- 
sion, prejudice  or  some  other  improper  motive,  or  the  i^inount  is 
outrageously  disproportionate  to  the  wrong  done  or  the  situation  or 
circumstances  of  the  parties,  the  award  will  not  generally  be  dis- 
turbed.— Comner  v.  Hamilton,  239. 

What  not  Kzcessive  Award. 

10.  Held,  that  an  award  of  $4,000  damages  in  an  action  for  mali- 
ciously prosecuting  plaintiff  under  a  burglary  charge  was  not  ex- 
ce88ive.--Comner  v.  Hamilton,  239. 

MANDAMUS. 
See,  also,  Cities  and  Towns,  1-9. 

Establishment    of    fire    limits    in    unincorporated    towns, — see    Cities    and 
Towns,  4,  5. 

To  compel  county  treasurer  to  pay  to  city  treasurer  city  taxes  collected, — 
see  County   Treasurers,  1—4. 

To  compel    reinstatement  of    chief  of'  fire    department, — see  Cities  and 
Towns,  1-3. 

County    Treasurer  —  Payment   of   City   Tax   Funds   to   City   Treasurer  — 
Mandarrms  Proper  Remedy. 

1.  Mandamus  is  the  proper  remedy  to  compel  a  comity  treasurer  to 
pay  over  to  the  city  funds  collected  by  him  for  it  and  of  which  the 
city  treasurer  is  the  proper  custodian,  and  the  fact  that  the  county 
treasurer  may  be  sued  upon  his  ofScial  bond  is  not  any  bar  to 
such  relief. — State  ex  rel.  City  of  Cut  Bank  v.  McNamer,  490. 

"MARGIN"  CONTRACTS. 
See  Contracts,  4-8. 

MASTER  AND  SERVANT. 
See   Personal  Injuries,   1—4,   14^17. 

MECHANICS'  LIENS. 

Materialman's  Lien — Use  of   Material  in  Building — Proof. 

1.  In  an  action  to  foreclose  a  materialman's  lien,  the  plaintiff  must 
prove,  not  only  that  the  materials  were  furnished,  but  also  that  thej 
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were  i^ed  in  the  constmction  of  the  building  sought  to  be  charged. 
Pittsburgh  Plate  Glass  Co.  v.  Culbertson  Hotel  Co.,  605^ 

Same — Adjudication    of    Debt    Prerequisite — Parties. 

2.  Before  a  creditor  is  entitled  to  foreclosure  of  a  materialman's 
lien  for  a  debt  due  him  by  a  contractor  who  erected  the  building 
sought  to  be  charged,  the  latter's  indebtedness  to  him  and  the 
amount  of  it  must  have  been  adjudicated,  and  to  this  end  the  debtor 
(contractor)  must  be  made  a  party  to  the  action,  served  with  sum- 
mons and  appropriate  allegations  set  up  in  the  complaint,  the  mere 
naming  him  in  the  title,  being  insufficient  to  give  the  court  jurisdic- 
tion to  adjudicate  the  indebtedness. — Pittsburgh  Plate  Glass  Co.  ▼. 
Culbertson  Hotel  Co.,  605. 

MORTGAGES. 

See,  also,  Chattel  Mortgages. 

Injury  to  Property — Complaint. 

1.  Quaere :  May  a  mortgagee  maintain  an  action  for  an  injury  to  the 
mortgaged  property  if  he  cannot  allege  and  prove  that  his  security 
has  been  impaired  by  the  injury f — Helena  ft  Livingston  S.  &  B. 
Co.  V.  Northern  Pac.  By.  Co.,  281. 

MOTHERS'  PENSIONS. 
See  Counties,  5-7. 

MOTIONS. 

For  directed  verdict  by  both  parties — Effect — ^When  Motion   for  directed 

verdict    proper, — see   Verdicts,   2,   3. 
For    judgment    in    effect    general    demurrer,    when, — see    Pleading    and 

Practice,   13. 
To  strike  evidence — When  too  late, — see  Appeal  and  Error,  14. 

MUNICIPAL    CORPORATIONS. 
See,  also.  Cities  and  Towns;   Counties;   Schools  and  School  Districts. 

Authority — Contracts — ^When  Void. 

1.  A  person  dealing  with  the  agents  of  a  municipal  corporation  (a 
school  district  in  this  instance)  must  at  his  peril  see  that  they  are 
acting  within  the  scope  of  their  authority  and  line  of  duty;  if  not, 
and  he  makes  an  authorized  contract,  he  does  so  at  his  own  risk. — 
Keeler  Bros.   v.   School  District,   356. 

Same- 

2.  A  contract  with  a  municipal  corporation  not  entered  into  as  pre- 
scribed by  statute  is  not  binding  and  a  recovery  cannot  be  had 
thereon. — ^Keeler   Bros.   v.    School   District,   356. 

When   Contract   Ultra   Vires — ^When   Irregular   Merely. 

3.  An  ultra  vires  contract  of  a  municipal  corporation  is  one  the 
corporation  has  no  power  to  make  under  any  circumstances  or  for 
any  purpose;  where,  however,  it  enters  into  a  contract  which  it  has 
authority  to  make  but  in  making  it  fails  to  follow  the  procedure 
laid  down  by  statute,  it  is  not  ultra  vires,  but  irregular  merely. — 
Keeler  Bros.  v.  School  District,  356. 

MUTUAL    IRRIGATION    COMPANIES. 
See  Waters  and  Water  Bights. 
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NEQATIVB  PREGNANT. 
6ee  Pleading  and  Practice,  29. 

NEGLIGENCE. 
See  Personal  Injuries. 

NEGOTIABLE   INSTRUMENTS. 
See  Promiasory  Notes. 

NKW  COUNTIES. 
See  GountieSi   1-8. 

NEW    TRIAL.      ' 

On  appeal  by  state  in  criminal  cause — Record — Insufficiency, — see  Crim- 
ixial  Law,  2. 

Claim  and  Delivery — Exemplary  Damages — New  Trial,  When. 

1.  Where  in  an  action  in  claim  and  delivery  exemplary  damages 
were  not  authorized  upon  any  theory,  and  the  jury  allowed  $500 
damages  in  a  lump  sum  without  designating  what  part  was  intended 
as  actual  and  what  as  punitive  damages,  a  new  trial  will  be  or- 
dered.— Luther  v.  Lee,  174. 

Excessive   Damages — Power  of   Court. 

2.  The  district  court  may,  in  case  of  award  of  excessive  damages, 
direct  the  release  of  part  thereof  or  award  a  new  trial  in  case  the 
release  is  not  given. — Comner  v.  Hamilton,  239. 

Affidavit   of  Movant — Contents. 

3.  A  party  moving  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  must  disclose  due  diligence,  t.  e.,  he  must  show 
by  his  own  affidavit  that  the  new  evidence  was  not  known  to  him 
at  the  time  of  the  trial  and  could'  not  have  been  discovered  by  the 
exercise  of  reasonable  diligence. — Jenkins  v.   Kittsen,  515. 

Affidavit — Insufficiency. 

4.  Where  the  affidavit  of  diligence  of  a  party  moving  for  a  new 
trial  did  not  mention  a  witness  who  made  affidavit  in  support  of 
the  motion,  there  was  no  showing  of  diligence  as  to  him  and  his 
affidavit  therefore  furnished  no  ground  for  a  new  trial. — Jenkins  v. 
Kittsen,  515. 

Newly  Discovered  Evidence  Cumulative  in  Nature. 

5.  Newly  discovered  evidence  which  is  a  mere  repetition  of  testi- 
mony of  another  witness  is  cumulative  and  furnishes  no  basis  for 
a    motion    for   new    trial. — Jenkins   v.    Kittsen,    515. 

Irrelevant   or   Immaterial   Newly   Discovered    Evidence   Insufficient. 

6.  For  evidence  to  be  produced  by  a  new  witness  which,  if  offered, 
would  be  irrelevant  and  immaterial,  a  new  trial  may  not  be  granted. 
Jenkins  v.  Kittsen,  515. 

Claim  and  Delivery — New  Trial  not  Warranted  for  Newly  Discovered  EM- 
dence  of  Nonexpert  Witness  Based  on  Description  of  Chattel  Made 
Known  to  Him  by  Another. 

7.  To  make  the  opinion  of  a  nonexpert  witness  upon  the  question 
of  the  identity  of  a  person  or  thing  admissible,  it  must  be  based 
upon  personal  knowledge  and  the  result  of  the  witness'  recollection 
of  the  person  or  thing  to  be  identified;  therefore,  an  affidavit  of  a 
newly  discovered  witness  whose  opinion  as  to  the  identity  of  a  calf, 
the   subject  matter  of  an  action   in  claim  and   delivery,  was   based 
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solely  upon  a  description  given  him  by  plaintiff,  was  insufficient  to 
warrant  the  granting  of  a  new  trial,  since  his  evidence,  if  offered 
upon  a  retrial,  would  have  to  be  excluded  as  incompetent. — Jenkins 
V.    Kittsen,    515. 

"Cumulative"   Evidence — What  Does   not   Constitute. 

8.  The  question  whether  -evidence  is  "cumulative"  within  the  mean- 
ing of  section  10503,  Revised  Codes  of  1921,  does  not  depend  upon 
the  quantity  or  probable  effect  of  the  evidence,  but  upon  its  char 
Acter,  and  if  it  brings  to  light  some  new  and  independent  fact  of  a 
different  character  than  that  theretofore  elicited,  though  tending  to 
prove  the  same  proposition  or  ground  of  claim  before  canvassed|  it 
is  not  cumulative. — Jenkins  v.  Kittsen,  515. 

NONAPPEALABLE  ORDERS. 
See  Appeal  and  Error,  3,  4. 

NONSUIT. 
When  nonsuit  proper  in  personal  injury  case, — see  Personal  Injuries,  17. 

Equity — Trial — Motion  for  Nonsuit  Improper. 

1.  In  an  equity  case,  a  motion  by  defendants  at  the  conclusion  of 
plaintiff's  case  for  judgment  in  their  favor  is  not  one  of  "nonsuit," 
but  has  the  effect  of  submitting  the  controversy  of  final  judgment 
and  presupposes  that  defendants  have  no  evidence  to  offer  or  elect 
to  stand  upon  the  case  as  presented  by  plaintiff. — School  District  v. 
Richards,    141. 

Presumption. 

2.  On  motion  for  nonsuit  everything  will  be  deemed  proved  which 
the  evidence  of  plaintiff  tends  to  prove,  the  defendant,  by  making 
the  motion,  admitting  the  truth  of  all  of  plaintiff's  testimony. — 
Park  V.   Grady,   246. 

NORTHERN    PACIFIC    LAND    GRANT. 

Public  Lands — Identification  of  Land — Survey — Adverse   Possession. 

1.  Held,  in  action  in  ejectment  that  while  the  grant  to  the  North- 
ern Pacific  Railroad  Company  of  every  odd-numbered  section  of 
public  land  on  each  side  of  its  proposed .  railroad  line  (13  Stats, 
at  Large,  365)  was  in  praesenti,  the  grant  did  not  attach  to  any 
section  until  it  was  segregated  from  the  public  domain  and  identi- 
fied by  the  official  survey  approved  by  the  land  department,  and 
that  therefore  entry  upon  an  odd-numbered  section  before  survey, 
was  insufficient  to  initate  a  claim  of  adverse  possession  as  against 
the  railroad  company. — Northern  Pacific  Ry.  Co.  v.  Smith,  108. 

Same — Title  by  Prescription — Inapplicability  of  Doctrine  of  Relation. 

2.  Title  by  prescription  to  an  odd-numbered  section  in  the  Northern 
Pacific  land  grant,  initiated  by  adverse  possession  before  identifica- 
tion of  the  section  by  the  official  survey,  did  not  relate  back  to  the 
date  the  intruder'^s  occupancy  began,  thus  cutting  off  the  title 
granted  by  the  statute,  but  commenced  to  run  for  the  statutory 
period  of  ten  years  only  from  the  date  the  official  plat  of  the  sur- 
vey was  approved. — Northern  Pacific  Ry.  Co.  v.  Smith,  108. 

Adverse  Possession — When  Statute  Commences  to  Run. 

3.  The  statute  of  limitations  relating  to  adverse  possession  of  land 
will  not   run  against  the  owner  until  he   is  in  such  a  position  that 
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he  can  protect  his  title  by  an  appropriate  action,  i.  e.,  he  must  have 
such  a  right  that  it  can  be  invaded. — ^Northern  Pacific  Bj.  Co.  y. 
Smith,    108. 

NOTICE. 
Bj  filing  of  chattel  mortgage, — see  Chattel,  Mortgages,  8. 


OBJECTIONS. 

To  admissibilitj  of   evidence   necessary — ^Record   on   appeal, — see   Appeal 
and  Error,   12. 

OFPEB    OP    PROOF. 
Befusal    to    permit    defendant    charged    with    obtaining   money   by    false 
pretense,  to  introduce  evidence  to  show  amount  restored,  error, — see 
Criminal  Law,   7. 

0FPICEE8. 

County  Officers — ^Removal — ^Neglect  of  Duty — ^Jury  Trial. 

1.  Held,  that  an  officer  (county  clerk),  charged  with  willful  neglect 
of  duty  is  not  entitled  to  a  trial  by  jury  in  a  proceeding  for  his 
removal  from  office. — State  ex  reL  Bullock  ▼.  District  Court,  600. 

Public  Office  not   Private   Property. 

2.  Public  office  is  not  the  private  property  of  the  person  elected  to 
it,  but  is  held  subject  to  legislative  action,  including  removal  for 
such  cause  as  the  legislative  assembly  may  deem  sufficient. — State 
ex  reL  Bullock  v.  District  Court,  600. 

ORDERS. 
Nonappealable, — see  Appeal  and  Error,  3,  4. 

OWNERSHIP. 

Personal     property — ^Declarations — Admissibility     in    evidence, — see     Evi- 
dence,  3. 

Personal     property — Possession — Prpsumption,     when     conclusive — Circum- 
stantial  evidence, — see   Conversion,    10-12. 

Pleading — Complaint — Sufficiency, — see   Conversion,    8. 

Prima  facie  evidence— Sufficiency, — see  Evidence,  19, 

PARTIES. 

Schools  and  School  Districts — Cancellation  of  Fraudulent  Contract — Tax- 
payer may   Sue. 

1.  A  taxpayer  may  maintain  an  action  in  behalf  of  a  school  district 
against  its  board  of  trustees  to  procure  the  cancellation  of  a  contract 
for  supplies  alleged  to  have  been  fraudulently  let  by  it. — School 
District   V.    Richards,    141. 

Real  Party  in  Interest — Evidence — Inadmissibility. 

2.  Plaintiff,  vested  with  the  legal  title  to  the  judgment  on  which  he 
sought  to  recover,  was  the  real  party  in  interest  within  the  meaning 
of  section  9067,  Revised  Codes  of  1921,  and  evidence  that  he  had 
bought  it  for  the  benefit  of  another  was  properly  excluded. — Genz- 
berger  v.   Adams,  430. 

Mechanics'  Liens. 

3.  Before  a  creditor  is  entitled  to  foreclosure  of  a  materialman's 
lien  for  a  debt  due  him   by  a  contractor  who   erected  the  building 
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Bought  to  be  charged,  the  latter's  indebtedness  to  him  and  the  amount 
of  it  must  have  been  adjudieated,  and  to  this  end  the  debtor  (con- 
tractor) must  be  made  a  party  to  the  action,  served  with  summons 
and  appropriate  allegations  set  up  in  the  complaint,  the  mere  nam- 
ing him  in  the  title,  being  insufficient  to  give  the  court  jurisdiction 
to  adjudicate  the  indebtedness. — ^Pittsburgh  Plate  Glass  Co.  v.  Cul- 
bertson  Hotel   Co.,   605. 

PARTNERSHIP. 

Wrongful  Dissolution — ^Liability   in  Damages. 

1.  For  the  dissolution  of  a  partnership  by  the  wrongful  act  of  one 
of  the  partners,  the  wrongdoer  is  liable  in  damages  to  his  copart- 
ner.— Call  V.  Marcum,   73. 

Same — Evidence — Insufficiency. 

2.  In  an  action  for  damages  for  the  wrongful  dissolution  of  a  bank- 
ing partnership,  evidence  showing  that  plaintiff  changed  the  com- 
bination of  the  bank  safe,  so  that  defendant  did  not  have  access 
thereto,  and  subsequently  removed  and  secreted  all  of  the  assets  of 
the  firm  in  a  bank  in  another  city,  etc.,  held  to  show  such  breach 
of  faith,  and  willful  violation  of  the  letter  as  well  as  the  spirit  of 
the  trust  imposed  upon  partners  by  section  5475,  of  the  Revised 
Codes,  as  justified  defendant  in  dissolving  the  partnership. — Call  v. 
Marcum,   73. 

PATENTS. 

To    homesteads    where    entryman    dies    before    final    proof, — see    Home- 
steads, 1,  2. 

PAYMENT. 

Of  taxes  voluntarily  made  not  recoverable, — see  Taxation,  10. 
Sales — Delivery    and    payment    concurrent — Offer    and   -ability    to    pay — 
Complaint, — see  Pleading  and  Practice,  31. 

Debt  Consisting  of  Principal  and  Interest — Application  of  Part  Payments 
^Acceptance   By   Creditor — Effect. 

1.  Under  section  7430,  Revised  Codes  of  1921,  a  debtor  owing  more 
than  one  debt  or  a  debt  consisting  of  more  than  one  item  (as  prin- 
cipal and  interest)  has  the  right  to  direct  application  of  a  payment 
voluntarily  made  by  him,  and  if  the  creditor  accepts  the  payment 
and  retains  it,  the  law  will  treat  it  as  having  been  applied  as 
directed. — ^Monidah  Trust  v.  Hruze,  444. 

Promissory  Notes — Application  of  Partial  Payments  by  Payee  as  Directed 
by   Maker — Effect. 

2.  Defendants  were  indebted  to  plaintiff  on  a  promissory  note,  and 
as  they  made  partial  payments  they  directed  the  creditor  to  apply 
them  on  principal  or  interest,  and  the  latter  so  indorsed  the  credits 
upon  the  note.  Upon  final  settlement  defendants  paid  the  balance 
demanded  as  due  and  the  note  was  surrendered  to  them  as  fully  paid. 
Some  time  thereafter  demand  was  made  upon  them  for  an  additional 
amount  as  due  for  interest.  Heldy  under  the  above  rule,  that  having 
accepted  the  pa3mients  and  applied  them  as  directed,  plaintiff 
creditor  was  in  no  position  to  urge  that  he  did  not  consent  or  give 
credit  according  to  the  directions. — Monidah  Trust  v.   Hruze,  444. 


668  Personal  Injuries. 

Same — ^When   Court   may    Make   Application   of   Payment. 

3.  It  is  only  in  the  event  that  neither  debtor  nor  creditor  makes 
application  of  a  payment  on  a  debt,  composed  of  more  than  one  item, 
that  courts  may  apply  it  according  to  the  justice  of  the  case. — 
Monidah   Trust  v.   Hruze,  444. 

PERSONAL    INJURIES. 

Master   and   Servant — NegHgence — Conflict   in   Evidence — ^Verdict   Conclu- 
sive. 

1.  Where  in  an  action  for  damages  for  the  death  of  a  section-man 
struck  by  a  work  train  being  pushed  in  front  of  the  engine  and 
approaching  from  his  rear  while  he  was  shoveling  cinders  from  the 
track,  the  evidence  on  the  question  of  defendant's  negligence  was  in 
direct  conflict,  that  of  plaintiff  being  substantial  to  the  effect  that 
no  warning  was  given  by  either  bell  or  whistle  and  that  there  was 
no  one  riding  on  the  front  end  of  the  train  to  guard  against  danger, 
the  jury's  determination  that  defendant  was  negligent  is  conclusive. — 
Kamboris  v.  Chicago,  Mil.  &  St.  P.  Ry.  Co.,  88. 

Same — ^Railroads — Employers'    Liability    Act — Contributory    Negligence. 

2.  Contributory  negligence  of  plaintiff  employee  in  an  action 
brought  either  under  the  federal  or  state  Ermployers'  Liability  Act 
does  not  bar  recovery  but  is  a  fact  which  may  be  taken  into  con- 
sideration by  the  jury  in  apportioning  the  damages. — ^Kamboris  ▼. 
Chicago,  Mil.   &  St.  P.  Ry.   Co.,   88. 

Same — Federal  and  State   Employers*   Liability   Acts — Measure   of  Dam- 
ages. 

3.  Quaere:  Is  the  measure  of  damages  under  the  state  Employers' 
Liability  Act  the  same  as  under  the  federal  statute! — Kamboris  ▼. 
Chicago,  Mil.  &  St.  P.  Ry.  Co.,  88. 

Same — Measure    of    Damages — Instructions — Absence    of    Objection — ^Re- 
view. 

4.  In  the  absence  of  an  objection  to  an  instruction  on  the  measure 
of  damages  in  an  action  by  a  railroad  employee,  defendant  was  in  no 
position  to  complain  of  it  as  improper  under  the  federal  Employers' 
Liability  Act,  claimed  by  it  to  supersede  the  state  statute  where  l^he 
parties  at  the  time  of  the  accident  were  engaged  in  interstate  com- 
merce.— Kamboris   v.   Chicago,   Mil.   &  St.   P.   Ry.   Co.,   88. 

Highways — Automobile    Accident — Complaint — Defendant    on    Wrong   Side 
of   Road — Prima   Facie    Negligence. 

5.  In  an  action  for  damages  for  injuries  sustained  in  a  collision 
between  plaintiff's  motorcycle  and  defendant's  automobile,  the  allega- 
tion in  the  complaint  that  defendant  was  on  the  left  side  of  the  road 
at  the  time  of  the  accident,  in  disregard  of  the  provision  of  the 
statute  (Chap.  75,  Laws  1917,  sec.  8,  subd.  a)  that  vehicles  must 
keep  to  the  right,  made  out  a  prima  facie  charge  of  negligence. — 
McGinnis  v.  Phillips,  223. 

Same — Road  Law — Driving  on  Wrong  Side   of  Road — Justification — Mat- 
ter  of    Defense. 

6.  Circumstances  of  justification  for  driving  an  automobile  on  the 
wrong  side  of  the  road  are  matters  of  defense  and  need  not  be  nega- 
tived by  plaintiff  in  charging  a  violation  of  the  road  law. — McGinnis 
V.    Phillips,    223. 

Same — Contributory   Negligence — Matter   of   Defense. 

7.  Contributory  negligence  of  plaintiff  in  a  personal  injury  case  is 
a  matter  of  defense;   Lence  plaintiff  is  not  required  to  allege  free- 
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dom  from  such  negligence  in  his  complaint. — ^McGinnis  ▼.  Phillips, 
223. 

Same — Both  Parties  on  Wrong  Side  of  Boad — Turning  Out  Seasonably — 
Complaint — Sufficiency. 

8.  In  an  action  for  personal  injury  in  a  collision  between  a  motor- 
cycle and  an  automobile,  both  of  which  were  on  the  wrong  side  of 
the  road,  the  complaint  was  not  rendered  insufficient  by  failure  to 
allege  that  plaintiff  turned  out  seasonably  and  as  soon  as  an  ordi- 
narily prudent  man  would  have  done,  where  it  did  aver  that  he  made 
the  turn  when  fully  250  feet  distant  from  defendant,  the  question 
whether  he  turned  out  seasonably  being  a  question  of  fact  for  the 
jury^s  determination  under  the  circumstances  and  not  one  of  law  for 
the  court. — McGinnis  v.   Phillips,   223. 

Same — ^Verdict  Held  not  Excessive. 

9.  Where  plaintiff  suffered  a  comminuted  fracture  of  both  bones 
of  the  leg  above  the  ankle  in  a  collision,  the  arch  of  the  foot  beilig 
crushed  and  the  bones  dislocated,  etc,  a  verdict  for  $5,075  held  not 
excessive. — McGinnis  t.  Phillips,   223. 

Cities    and    Towns — Automobiles — Violation    of    Speed    Ordinance — ^Legal 
Negligence. 

10.  A  violation  of  a  speed  ordinance  by  the  driver  of  an  automobile 
constitutes  legal  negligence. — Puckett  y.  Sherman  &  Beed,  395. 

Contributory    Negligence — When    Defense    Available    Without    Pleading. 

11.  The  rule  that  the  defense  of  contributory  negligence  is  not 
available  to  defendant  in  a  personal  injury  action  unless  pleaded, 
does  not  apply  where  from  plaintiff's  own  case  contributory  negli- 
gence is  fairly  inferable,  in  which  event  such  defense  is  available, 
though  not  pleaded. — Puckett  v.  Sherman  &  Beed,  395. 

Negligence — Contributory  Negligence — Jury  Question. 

12.  As  a  general  rule,  the  issue  of  negligence  or  contributory  negli- 
gence must  be  decided  by  the  jury  under  appropriate  instructions. — 
Puckett   V.   Sherman  &  Beed,   395.  \ 

Contributory    Negligence — Instruction    Ignoring   Defense — ^When    Error. 

13.  In  an  action  for  personal  injuries  sustained  in  a  collision  in  the 
streets  of  a  city  between  plaintiff's  motorcycle  and  defendant's  auto- 
mobile and  charged  to  have  been  caused  by  the  latter's  negligence  in 
exceeding  the  speed  limit  fixed  by  ordinance,  where  plaintiff  by  his 
own  testimony  established  the  fact  that  at  the  time  of  the  accident 
he  was  also  violating  its  provisions,  an  instruction  that  defendant 
was  liable  if  -he  had  exceeded  the  speed  limit,  thus  ignoring  the 
question  of  plaintiff's  contributory  negligence,  was  error. — Puckett  v. 
Sherman  &  Beed,  395. 

Bailroads — Proximate   Cause — Defective   Complaint   Cured  by   Answer. 

14.  Complaint  in  a  personal  injury  action  which  simply  disclosed  the 
negligence  of  the  master,  without  a  statement  of  facts  showing  that 
the  negligence  was  the  proximate  cause  of  the  injury,  was  insuffi- 
cient; held,  however,  that  the  defect  was 'cured  by  allegations  in  the 
answer  showing  causation. — Sevanin  v.  Chicago,  Mil.  &  St.  P.  By. 
Co.,    546. 

Safe   Appliances — Duty   of  Master  and  Servant. 

15.  While  the  master  must  exercise  reasonable  care  to  furnish  his 
servant  reasonably  safe  and  suitable  appliances  with  which  to  work, 
the  servant  is  under  a  reciprocal  duty  of  exercising  reasonable  and 
ordinary  care  in  their  use  when  furnished,  such  duty  increasing  with 
the  dantjerous  character  of  the  work. — Sevanin  v.  Chicago,  Mil  & 
St.   P.   By.    Co.,   546. 
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Same — Master  not  Insurer  of  Safety  of  Servant. 

16.  The  law  does  not  impose  upon  the  master  the  doty  of  providing 
his  servant  with  appliances  which  would  make  it  impossible  for  him 
to  be  injured,  since  such  a  rule  would  make  the  former  an  insurer 
of  the  safety  of  the  latter.— ^vanin  v.  Chicago,  Mil.  &  St.  F.  Ey. 
Co.,    546. 

Same — Master  and  Servant — Unsafe  Appliances — ^Evidence — When  Nonsuit 
Proper. 

17.  Plaintiff's  intestate,  a  hostler's  helper  at  defendant  company's 
roundhouse,  was  electrocuted  while  attempting  to  thaw  out  a  com- 
pressed air-pipe  running  parallel  with  but  about  four  feet  below  a 
high  tension  wire,  with  a  torch  attached  to  an  iron  rod,  while 
standing  on  a  locomotive.  The  complaint  charged  negligence  in  fail- 
ing to  furnish  the  servant  suitable  appliances  with  which  to  do  the 
work.  Held,  that  in  the  absence  of  evidence  showing  that  at  the 
time  of  the  accident  the  servant  was  acting  within  the  scope  of  his 
employment,  that  the  appliances  used  were  furnished  by  defendant, 
or,  if  furnished  or  their  use  acquiesced  in  by  it,  that  they  were 
unsuitable  if  properly  used,  his  case  disclosing,  on  the  contrary, 
that  death  was  due  to  inattention  and  indifference  to  his  own  safety, 
a  nonsuit  was  properly  granted. — Sevanin  v.  Chicago,  Mil.  &  St.  P. 
Tiy,  Co.,  546. 

Contributory   Negligence — Matter   of  Defense. 

18.  Unless,  in  a  personal  injury  action,  contributory  negligence  is 
inferable  from  plaintiff's  evidence,  it  is  a  matter  of  defense  to  be 
established  by  a  preponderan<*e  of  the  evidence. — Williams  v. 
Hample,    594. 

Street     Crossings — Automobile     Accident — Contributory     Negligence — How 
Question  Determinable. 

19.  Whether  a  pedestrian.  Injured  in  a  collision  with  an  automobile 
in  a  city  street  at  night  during  a  rainstorm  when  apparently  there 
were  no  vehicles  upon  the  street,  was  guilty  of  contributory  negli- 
gence when  he  was  struck  in  crossing  the  street,  depended  upon  a 
determination  of  the  question  whether  he  acted  as  a  reasonably 
prudent  and  cautious  person  would  have  acted  under  like  circum- 
stances.— Williams  v.  Hample,  594. 

Same — Contributory  Negligence — When  Question  of  Law — When  of  Fact. 

20.  If  the  issue  of  contributory  negligence  is  a  fairly  disputed  ques- 
tion of  fact,  it  is  for  the  jury's  determination;  but  if  the  evidence 
is  clear  and  convincing  so  that  reasonable  men  cannot  differ,  the 
trial  court  should  declare  the  result  as  a  matter  of  law. — Williams 
V.  Hample,  594. 

Same — Automobile  Accident — Contributory  Negligence — Question  for  Jury. 

21.  Where'  a  pedestrian  had  safely  crossed  the  side  of  the  street  on 
which  defendant's  automobile  should  have  been  in  coming  from  the 
east,  and  had  no  reason  to  apprehend  danger  from  one  coming  from 
that  direction  on  the  side  he  had  yet  to  cross,  he  could  not,  as  a 
matter  of  law,  be  held  guilty  of  contributory  negligence  in  proceed- 
ing to  cross,  and  the  question  of  his  negligence  was  therefore  prop- 
erly  submitted  to   the  jury. — Williams  v.   Hample,   594. 

PERSONAL   PROPERTY. 

Ownership — Declarations — Admissibility  in  evidence, — ^see   Evidence,  3. 
Possession — Prima  facie  evidence  of  ownership, — see  Evidence,  4. 
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PLEADING   and   PRACTICE?. 
See,    aho,    Change    of    Yenue,    1-3. 

Demurrer — Complaint— Sufficiency — How  Determined. 

1.  Where  the  sufficiency  of  the  complaint  is  attacked  by  general  de- 
murrer, the  question  must  be  determined  without  reference  to  sub* 
sequent  pleadings  or  to  the  facts  appearing  in  evidence. — Williams 
V.   Gray,  1. 

Conversion — Special  Damages — Pleading. 

2.  Where  special  damages  are  claimed  in  conversion,  they  must 
be  specially  pleaded,  stating  the  amount  thereof. — Williams  v. 
Gray,   1. 

Conversion — ^Vahie  of  Property — Complaint. 

3.  Under  Bevised  Codes,  section  6071,  plaintiff  in  action  for  eon- 
version  does  not,  by  pleading  as  his  damages  the  value  of  property 
when  converted,  deprive  himself  of  the  right  to  insist  upon  damages 
according  to  the  highest  market  value  of  the  property  at  any  time 
between  the  conversion  and  the  verdict,  since  he  is  not  required  to 
plead  the  rule  of  damages,  but  may  in  any  appropriate  way,  even 
by  oral  declaration  in  open  court,  announce  his  determination  to  de- 
mand the  highest  market  value. — Williams  v.  Gray,  1. 

Same — ^Value  of   Property — Allegation    of  Damages   Sufficient. 

4.  In  an  action  for  conversion  an  allegation  of  damages  is  sufficient 
allegation  of  the  value  of  the  property  alleged  to  have  been  con- 
verted.— ^Williams  v.  Gray,  1. 

Pleadings — Complaint — Amendment  Without  Leave  of  Court — ^Effect. 

4a.  An  amended  complaint  filed  after  answer  and  without  leave  of 
court  first  obtained  may  be  stricken  from  the  files  upon  motion  of 
defendant,  but  if  not  so  stricken  the  irregularity  will  be  deemed 
cured. — Danielson  v.  Danielson,  83. 

Same — Complaint — Amendment — Failure  to  Plead  Anew — ^When  not  Cause 
for   Default. 

5.  Where  the  answer  to  the  original  complaint  puts  in  issue  the 
material  allegations  of  the  complaint  as  amended,  the  defendant 
may  stand  upon  his  answer  and  his  failure  to  plead  further'  does 
not  subject  him  to  default. — ^Danielson  v.  Danielson,  83. 

Pleadings — Failure    to    Plead    to     Amended     Complaint — When     Default 
Proper. 

6.  Where  the  amended  complaint  in  an  action  for  divorce  added  a 
new  count,  the  allegations  of  which/  were  not  denied  by  the  answer 
to  the  original  complaint,  it  was  incumbent  upon  defendant  to 
answer  or  demur  anew,  failing  in  which  his  default  was  properly 
entered. — Danielson   v.   Danielson,    83. 

Claim  and  Delivery — Exemplary  Damages — Complaint. 

7.  An  allegation  that  the  acts  complained  of  in  an  action  in 
claim  and  delivery  were  done  "oppressively"  is  sufficient  to  war- 
rant recovery  of  punitive  damages  if  sustained  by  the  evidence, 
it  not  being  necessary  to  claim  them  eo  nomine, — Luther  v.  Lee, 
174. 

Bail  roads — Abandx)nment    of    Branch    Line — Action    for    Damages — Com- 
plaint—Insufficiency. 

8.  In  an  action  by  mining  companies  against  a  railroad  company 
for  damages  resultant  from  the  abandonment  of  a  branch  line  con- 
necting their  properties  with  the  main  line,  which  branch  line  had 
also  been  operated  for  the  accommodation  of  the  public,  held  that 
the  complaint  did  not  state  a  cause  of  action,  in  the  absence  of  an 
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express  contract  between  the  parties  under  wbieh  the  railroad  com- 
panj  for  a  valuable  consideration  had  constructed  the  line  and 
agreed  to  accept  and  transport  material'  to  and  from  plaintiffs' 
properties,  plaintiffs'  damages  being  no  different,  except  in  degree, 
than  those  suffered  by  other  members  of  the  public. — Helena  &  Liv- 
ingston S.  &  B.  Co.  V.  Northern  Pac.  By.  Co.,  205. 

Personal    Injuries — Highways — Automobile    Accident — Complaint — ^Defend- 
ant on  Wrong  Side  of  Boad — Prima  Facie  Negligence. 

9.  In  an  action  for  damages  for  injuries  sustained  in  a  collision 
between  plaintiff's  motorcycte  and  defendant's  automobile,  the  allega- 

.  tion  in  the  complaint  that  defendant  was  on  the  left  side  of  the  road 
at  the  time  of  the'  accident,  in  disregard  of  the  provision  of  the 
statute  (Chap.  75,  Laws  1917,  sec.  8,  subd.  a)  that  vehicles  must 
keep  to  the  right,  made  out  a  prima  facie  charge  of  negligence. — 
McGinnis  v.   Phillips,   223. 

Same — ^Road  Law — ^Driving  on  Wrong  Side  of  Boad — Justification — ^Mat- 
ter  of   Defense. 

10.  Circumstances  of  justification  for  driving  an  automobile  on  the 
wrong  side  of  the  road  are  matters  of  defense  and  need  not  be 
negatived  by  plaintiff  in  charging  a  violation  of  the  road  law. — 
McGinnis    v.    PhUUps,    223. 

Same — Contributory  Negligence — Matter  of  Defense. 

11.  Contributory  negligence  of  plaintiff  in  a  personal  injury  case  is 
a  matter  of  defense;  hence  plaintiff  is  not  required  to  allege  freedom 
from  such   negligence   in   his   complaint. — McGinnis   v.   Phillips,   223. 

Same — Both  Parties  on  Wrong  Side  of  Boad< — Turning  Out  Seasonably — 
Complaint — SuflSciency. 

12.  In  an  action  for  personal  injury  in  a  collision  between  a  motor- 
cycle and  an  automobile,  both  of  which  were  on  the  wrong  side  of 
the  road,  the  complaint  was  not  rendered  insufficient  by  failure  to 
allege  that  plaintiff  turned  out  seasonably  and  as  soon  as  an  ordi- 
narily prudent  man  would  have  done,  where  it  did  aver  that  he  made 
the  turn  when  fully  250  feet  distant  from  defendant,  the  question 
whether  he  turned  out  seasonably  being  a  question  of  fact  for  the 
jury's  determination  under  the  circumstances  and  not  one  of  law 
for  the  court, — McGinnis  v.  Phillips,  223. 

Defendant's  Motion  for  Judgment  at  Conclusion  of  Trial  in  Effect  Gen- 
eral Demurrer. 

13.  For  the  purpose  of  testing  the  sufficiency  of  the  complaint,  de- 
fendant's motion  for  judgment  at  the  conclusion  of  the  trial  has  the 
effect  of  a  general  demurrer. — Samuell  v.  Moore  Mercantile  Co.,  232. 

Conversion — Damages — Ownership — Complaint — Sufficiency. 

14.  Since  in  an  action  in  conversion  to  recover  damages  only  the 
right  to  damages  becomes  fixed  as  of  the  date  of  the  conversion,  the 
complaint  is  sufficient  if  it  alleges  ownership  and  possession  or  right 
of  possession  on  that  date,  as  distinguished  from  the  date  of  the 
commencement  of  the  action  where  possession  of  the  chattel  itself  ia 
sought. — ^Park    v.    Grady,    246. 

Bail  roads-^Spur- tracks — Bemoval — Damages — Complaint — Sufficiency. 

15.  In  an  action  by  a  mining  company  to  recover  damages  from  a 
railway  company  for  the  vemoval  of  spur-tracks  from  plaintiff's  prop- 
erty, allegations  of  complaint  reviewed  and  held  sufficient  as  against 
a  general  demurrer. — Helena  &  Livingston  S.  &  B.  Co.  v.  Northern 
Pac.  By.   Co.,  281. 
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Mortgages — Injury  to  Property — Complaint. 

16.  Quaere:  May  a  mortgagee  maintain  an  action  for  an  injury  to 
the  mortgaged  property  if  he  cannot  allege  and  prove  that  his  se- 
curity has  been  impaired  by  the  injury  f — Helena  &  Livingston  S.  & 
B.  Co.  V.  Northern  Pac.  By.  Co.,  281. 

Directed  Verdict — Motion  by  Both  Parties — Effect. 

17.  Where  both  parties  to  an  action  move  for  a  directed  verdict  and 
the  unsuccessful  one  does  not  request  the  court  to  submit  any  issue 
to  the  jury,  he  cannot  complain  on  appeal  that  the  right  of  trial  by 
jury  was  denied  him. — Moore  ▼.  Crittenden,  309. 

Same — When   Proper. 

18.  Under  section  9364,  Bevised  Codes  of  1921,  where  upon  the  trial 
of  an  issue  by  a  jury  only  questions  of  law  are  presented,  the  court 
may  direct  the  jury  to  render  a  verdict  in  favor  of  the  party  en- 
titled thereto. — Meore  v.  Crittenden,  309. 

Conversion — Title  of  Plaintiff — Complaint — Sufficiency, 

19.  In  an  action  for  conversion  plaintiff  need  not  cTet  forth  in  his 
complaint  the  precise  nature  of  his  title,  general  averments  of 
ownership  and  right  to  possession  being  sufficient  to  authorize  the 
introduction  of  evidence  to  show  the  source  or  character  of  his 
title. — Moore  v.  Crittenden,  309. 

Highways — Quieting  Title — Complaint — Sufficiency. 

20.  The  complaint  in  an  action  to  quiet  title  to  land  claimed  as  a 
private  road  or  way  of  necessity  is  sufficient  if  it  alleges  ownership 
in  plaintiff,  obstruction  of  it  by  defendant  and  assertion  and  claim 
of  right  or  interest  therein  by  him  adverse  to  plaintiff,  that  defend- 
ant's claim  is  without  authority  of  law  and  invalid,  and  that  the 
same  constitutes  a  cloud  upon  plaintiff's  title. — Violet  v.  Martin,  335. 

Same— Prescription — Complaint— Sufficiency. 

21.  Complaint  held  sufficient  to  show  that  the  pleadei  intended  to 
rely  upon  the  theory  that  a  road  became  such  by  prescription  and 
not  by  dedication,  no  facts  having  been  pleaded  to  warrant  the  lat- 
ter theory,  references  therein  to  dedication  and  abandonment  not 
being,  but  the  facts  stated  being,  determinative  of  the  character  of 
the  pleading. — ^Violet  v.  Martin,  335. 

Action  Against  Corporation   and   Individual — Pleadings — Abandonment   of 
Complaint    Against    Individual. 

22.  Where  in  an  action  against  a  corporation  and  its  president  to 
recover  the  price  of  goods  sold  to  them,  the  answer  alleged  that  they 
had  been  sold  to  the  corporation,  which  allegation  was  not  denied  by 
plaintiff,  who  in  her  reply,  on  the  contrary,  affirmatively  alleged  that 
the  corporation  was  the  purchaser,  plaintiff  by  her  pleading  aban- 
doned that  part  of  the  complaint  seeking  to  fasten  responsibility 
upon  the  individual  defendant. — Johnson  v.  Baatz,  344. 

Evidence — Admissibility — Objection — Record   on   Appeal. 

23.  Timely  objection  to  the  admission  of  evidence  is  neeetsary  to 
entitle  the  ruling  of  the  court  to  review  on  appeal. — Johnson  v. 
Baatz,  344. 

Pleading — General    Demurrer — Complaint — Sufficiency — When    to    be    Up- 
held. 

24.  Where  a  general  demurrer  to  the  complaint  was  sustained,  the 
supreme  court  on  appeal  will  search  it  from  end  to  end  to  determine 
whether  it  can  be  reasonably  held  sufficient  upon  any  theory,  and 
if  upon  the  facts  stated  plaintiff  is  entitled  to  relief  upon  any  view 
of  it,  it  will  be  sustained. — Kecler  Bros.  v.  School  District;  356. 

62  Mont— 48 
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School    DiBtrict   Bonds — Sale — Nondelivery — Damages — Complaint — ^Insuffi- 
ciency. 

25.  In  an  action  for  damages  for  breach  of  contract,  allegations  in 
the  complaint  that  defendant  school  district  had  entered  into  a  eon- 
tract  with  plaintiff  corporation  under  which  it  had  agreed  to  sell  to 
plaintiff  an  issue  of  bonds  with  the  understanding  that  defendant 
would  take  the  statutory  steps  requisite  to  authorize  the  issue,  but 
had  failed  to  take  such  steps,  sdowed  upon  their  face  that  the  con- 
tract was  unenforceable  and  'did  not  state  a  cause  of  action. — Keeler 
Bros.  y.  School  District,  356. 

Same  —  District  Bonds  Delivery  —  Condition  Precedent  —  Failure  to  Per- 
form— Fatally   Defective  Complaint. 

26.  The  absence  from  the  complaint  of  an  allegation  that  plaintiff 
had  p.'iid  the  purchase  price  of  the  school  district  bonds  into  the 
county  treasury,  or  had  tendered  payment,  made  a  condition  prece- 
dent to  delivery  of  them  to  it  by  Chapter  76,  Laws  of  1913,  S85 
et  seq,  rendered  the  pleading  fatally  defective. — Keeler  Bror.  ▼. 
School   District,   356. 

executors  and  Administrators — Appointment — Pleading  Order  of  Appoint- 
ment— Insufficiency. 

27.  An  allegation  that  H.  "is  now  the  duly  appointed,  qualified  and 
acting  administrator"  of  an  estate  was  insuificient  as  a  pleading  that 
the  administrator  had  been  appointed  by  an  order  "duly  given  or 
made,"  as  permitted  under  section  9169,  Revised  Codes  of  1921,  to 
show  the  jurisdictional  fact  of  his  appointment,  and  admission  of 
evidence  }n.  support  of  it  was  therefore  error. — Henderson  v.  Daniels, 
363. 

Personal     Li  juries — Contributory     Negligence — When     Defense     Available 
Without   Pleading. 

28.  The  rule  that  the  defense  of  contributory  negligence  is  not 
available  to  defendant  in  a  personal  injury  action  unless  pleaded, 
does  not  apply  where  from  plaintiff's  own  case  contributory  negli- 
gence is  fairly  inferable,  in  which  event  such  defense  is  available, 
though  not  pleaded. — Puckett  v.  Sherman  &  Reed,  395. 

Promissory  Notes  —  Attorney's  Fee  —  Reasonableness  —  Denial  —  Negative 
Pregnant. 

29.  Plaintiff  in  his  action  on  a  promissory  note  alleged  that  $100 
was  a  reasonable  attorney's  fee,  the  answer  denied  that  $100  was  a 
reasonable  fee,  but  did  not  allege  what  defendant  deemed  a  reason- 
able fee.  Held,  that  the  denial  was  pregnant  with  the  admission 
that  $100  was  a  reasonable  fee,  did  not  raise  any  issue  of  fact  and 
therefore  did  not  require  submission  of  the  question  to  the  jury  for 
its  determination. — Stoudt  v.  Hanson,  422. 

Sales — ^Breach    of    Contract — Pleading — Truth    of    Allegations — ^Denial — 
Estoppel. 

30.  In  an  action  to  recover  part  payment  on  a  contract  for  the 
rale  of  horses  for  failure  to  make  delivery  at  the  place  designated 
in  it,  to-wit,  defendant's  ranch,  which  latter  allegation  was  admitted 
by  the  answer,  plaintiff  was  estopped  to  assert  on  the  trial  that  de- 
livery was  to  be  made  at  his  (plaintiff's)  ranch,  a  party  being  bound 
by  the  allegations  of  his  pleading,  especially  where  his  opponent  has 
admitted  their  truth. — ^Weatherman  v.  Reid,  522. 

Same — Delivery  and   Payment   Concurrent — ^Complaint — Offer  and   Ability 
to  Pay  Necessary. 

31.  Where  delivery  of  chattels  and  payment  for  them  were  to  be 
concurrent,  plainti^  in  his  actiQO  for  breach  pf  contract  was  required 
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to  show  an  offer  and  ability  to  pay  for  and  receive  them  at  the 
place  of  delivery  before  he  could  put  defendant  in  default. — Weather- 
man V.  Beid,  522. 

Personal  Injuries — Proximate  Cause — Defective  Complaint   Cured  by  An- 
swer. 

32.  Complaint  in  a  personal  injury  action  which  simply  disclosed  the 
negligence  of  the  master ,  without  a  statement  of  facts  showing  that 
the  negligence  was  the  proximate  cause  of  the  injury,  was  insuffi- 
cient; held,  however,  that  the  defect  was  cured  by  allegations  in  the 
answer  showing  causation. — Sevanin  v.  Chicago,  Mil.  &  St.  P.  By. 
Co.,  546. 

POLICE    POWEB. 
Distinction  between  taxing  power  and  police  power, — see  Taxation,  4,  5. 
Bight  to  detain  person  in  quarantine, — see  Habeas  Corpus,  1-4. 

POOB  FUND. 
See  Counties,  5-7. 

POSSESSION. 
Ownership— Prima  facie  evidence, — see  Evidence,  4. 

POWEBS. 
Of  cities, — see  Cities  and  Towns;  Counties;  Schools  and  School  Districts. 

PBESCBIPTION. 

Title  to  land  by, — see  Northern  Pacific  Land  Grant,  2,  3. 
Title  to  a  way  by, — see  Highways^  1-6. 

PBESUMPTI0N8. 

Evidence  Stricken  from  Becord. 

1.  A  witness'  answer  ordered  stricken  from  the  record  will  be  pre- 
sumed to  have  been  disregarded  by  the  jury. — ^Lingquist  v.   Seibold, 

Nonsuit. 

2.  On  motion  for  nonsuit  everything  will  be  deemed  proved  which 
the  evidence  of  plaintiff  tends  to  prove. — Park  v.  Grady,  246. 

Personal  Property — Ownership. 

3.  The  presumption  of  ownership  which  attaches  to  unchallenged 
possession  of  personalty  is  conclusive  unless  controverted  by  com- 
petent evidence. — Park  v.   Grady,   246. 

Grain   Contracts — Future   Delivery — Gaming — Burden    of    Proof. 

4.  Grain  contracts  for  future  delivery  are  presumed  lawful  and  the 
burden  of  proof  is  upon  the  party  assailing  the  transaction  to  show 
that  it  was  a  wagering  contract. — ^Benson-Stabeck  Co.  v.  Beserva- 
tion  Farmers'  Grain  Co.,  254. 

Landlord  and   Tenant — Presumption   of   Tenancy   Arises,   When. 

5.  In  order  to  establish  the  relationship  of  landlord  and  ttnant  it 
is  not  necessary  that  all  the  details  of  the  lease  be  settled,  the  pre- 
sumption of  tenancy  arising  where  the  entrv  and  occupancy  are  with 
the  permission  of  the  owner. — Hamilton  v.  Crane,  319. 
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Indebtedness — Creditor  Borrowing  from  Alleged  Debtor. 

6.  Where  one,  claiming  that  another  is  indebted  to  him,  executes  a 
note  to  his  debtor  for  money  borrowed  from  him,  the  rebuttable 
presumption  arises  that  the  lender  is  not  indebted  to  the  borrower. — 
Kramer  v.  Schmidt,  568. 

PBINCIPAL    AND    AGENT. 

Indorsement  of  note  by  agent, — see  Promissory  Notes,  1-4. 

Waiver  of  conditions  in  insurance  policy  by  general   agent, — see  Insitf- 
ance,  2,  3. 

Act  of  Agent — Batification — ^What  Constitutes. 

1.  To  constitute  ratification  of  an  agent's  act,  there  must  be  an 
acceptance  by  the  principal  of  the  results  of  the  act  with  an  intent 
to  x^tify  and  with  full  knowledge  of  all  the  material  cireumstances. 
Pew  T.  McLeish,  437. 

Same — ^Batification — Evidence — Insufficiency. 

2.  In  an  action  to  recover  for  lumber  furnished  in  the  erection  of 
a  building  the  purchase  of  which  was  claimed  by  plaintiff  to  have 
been  ratified  by  the  defendant  owner,  by  his  subsequent  promise  to 
pay  for  it  if  it  had  actually  been  delivered,  evidence  tending  to  show 
ratification  held  insufficient  to  meet  the  requirements  of  the  rule 
above. — Pew  v.  McLeish,  437. 

PROBATE   PBOCEEDINGS. 
See,   also.   Executors   and   Administrators. 

Estates    of    Deceased    Persons — Distribution — Heirs — Notice    of    Hearing 
Necessary. 

1.  Where  notice  of  the  hearing  of  a  petition  for  the  distribution  of 
an  estate  was  not  served  upon  an  heir  as  required  by  section  7670, 
the  decree  rendered  in  the  proceeding  did  not  foreclose  her  rights  aa 
an  heir. — State  ex  rel.  Bubin  v.   District  Court,  60. 

Same — Distribution — Attorney  and  Gient — Appearance   of  Unlicensed  At- 
torney Noneffectual. 

2.  An  attempted  appearance  for  a  foreign  heir  by  an  attorney  re- 
siding in  another  state  who  had  not  been  licensed  to  practice  in  this 
state  either  generally  or  specially,  by  means  of  a  letter  to  the  dis- 
trict court  stating  that  he  appeared  in  behalf  of  the  heir  and  that 
notice  in  the  proceeding  be  served  upon  him,  amounted  to  no  ap- 
pearance and  did  not  estop  the  heir  from  attacking  the  decree  for 
want  of  notice. — State  ex  rel.  Bubin  v.  District  Court,  60. 

Same — Distribution — Heirs — Authority   of    Attorney   must   be   in   Writing. 

3.  Under  section  7671,  Revised  Codes  of  1907,  an  attorney  claiming 
a  right  to  appear  in  behalf  of  an  heir  at  a  proceeding  to  determine 
heirship  must  file  written  evidence  of  his  authority  to  so  appear, 
otherwise  the  heir  is  not  barred  from  questioning  the  jurisdiction 
of  the  court  to  'render  the  decree. — State  ex  rel.  Bubin  v.  District 
Court,  60. 

Same — Distribution  —  Foreign     Heirs — Determination     of     Heirship     Pre- 
requisite to  Valid  Decree. 

4.  While  ordinarily  proceedings  to  determine  heirship  under  section 
7670,  Bevised  Codes  of  1907,  are  not  necessary  as  a  condition  prece- 
dent to  the  distribution  of  an  estate,  yet  where  a  person  claiming  to 
be  an  heir  is  a  resident  of  a   foreign  country,  the  court  nfust,  under 

*   section  7673,  Bevised  Codes  of  1907|  determine  the  question  of  heir* 
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ship  as  provided  in  sections  7670-7672,  before  decreeing  distribution. 
State   ex   rel.   Rubin   v.    District   Court,    60. 

Same — Decree — ^Motion     to     Vacate     Order     Nonappealable  —  Supervisory 
Control. 

5.  An  erroneous  order  overruling  a  motion  to  vacate  a  decree  of  dis- 
tribution of  an  estate  not  being  an  appealable  one,  and  relatriz  not 
having  any  other  plain,  speedy  and  adequate  remedy,  supervisory 
control  lies  to  annul  the  order.-~-State  ex  r^.  Bubin  v.  District  Court, 
60. 

Foreign  Will — Attestation  of  Copies — InsuflSciency. 

6.  Under  sections  10040  and  10555,  Revised  Codes  of  1921,  an 
attestation  by  the  clerk  of  a  probate  court  of  another  state  that 
papers  constituting  the  record  of  proceedings  in  that  court  were 
true  and  correct  copies  of  the  will  and  its  probate  there,  without  a 
certificate  of  the  judge  "that  the  attestation  is  in  due  form,"  was 
insufficient  to  entitle  them  to  be  admitted  in  evidence  in  this  state, 
not  being  duly  authenticated  as  required  by  section  10040. — ^Hender- 
son  V.  Daniels,  363. 

Same — Probate  in  This  State — ^Lack  of  Jurisdiction. 

7.  The  filing  of  a  petition  for  the  probate  of  a  foreign  will  un- 
accompanied **by  a  copy  of  the  will  duly  authenticated"  as  required 
by  section  10040,  Revised  Codes  of  1921,  did  not  confer  jurisdiction 
upon  the  district  court  to  make  an  order  admitting  it  to  probate  in 
this  state. — Henderson  v.  Daniels,  363. 

. 

PROHIBITION. 

Order   entered   in    minutes    directing   writ    to    issue   not   appealable, — see 
Appeal  and  Error,  3. 

To  eti.-oin  the  Public  Service  Commission  from  assuming  jurisdiction  over 
irrigation  company, — see  Public  Service  Commission,  4. 

PROHIBITION  ACT. 
See  Intoxicating  Liquors. 

PROMISSORY  NOTESw 

Application  of  partial  payments, — see  Payment,  1-3. 

Failure  of  consideration — Real  estate  brokers, — see   Contracts,   11. 

Grain   contracts — Future   delivery — Gaming, — see   Contracts,   7. 

To  Corporation — What  Facts  Admitted. 

1.  By  ma&ing  a  promissory  note  to  a  corporation,  the  maker  admits 
the  payee's  corporate  existence  and  its  capacity  to  indorse.  (Rev. 
Codes  1921,  sec.   8467.) — Commercial  Nat.  Bank  v.  Reichelt,  302. 

^  

Same — Signature  of  Party  may  be  Made  by  Agent. 

2.  Under  section  8426,  Revised  Codes  of  1921,  the  signature  of  any 
party  to  a  negotiable  instrument  may  be  made  by  a  duly  authorized 
agent. — Commercial  Nat.  Bank  v.  Reichelt,  302. 

Same — Indorsement   by    President   of    Corporation — Descriptio   Personae — 
Rule  Inapplicable   Under  Negotiable   Instruments  Law. 

3.  Held,  under  section  8427,  Revised  Codes  of  1921  that  the  indorse- 
ment, "J.  H.  Irwin,  Presdt.  Great  Northern  Surety  Co.,"  on  a  note 
made  payable  to  the  company  was  its  indorsement  and  not  that  of 
the   individual  signer,   the   contention   that   the   words   following   the 
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name  were  merely  deteriptio  peraoncie  and  did  not  indicate  tbe  char- 
acter in  which  he  acted  not  being  maintainable  under  the  Negotiable 
Instruments  Law. — Commercial  Nat.  Bank  t.  Beichelt,  302. 

Same — Facts    Established     by     Law  —  Evidence — Admissibility — ^Harmless 
Error. 

4.  Evidence  of  the  facts  that  the  president  of  a  corporation  signed 
a  promissory  note  in  its  behalf,  that  the  consideration  for  its  trans- 
fer passed  to,  and  that  the  indorsee  dealt  with,  it  and  not  with  the 
individual  signer,  was  immaterial  but  its  admission  harmless,  since  It 
established  as  facts  that  which  the  indorsement  itself  established  as 
a  matter  of  law.— Commercial  Nat.  Bank  y.  Reichelt,  302. 

Limitations  of  Actions — Absence  of  Defendant  from  State — Computation 
of  Period  of  Limitation. 

5.  Under  section  9048,  Revised  Codes  of  1921,  where  defendant  In 
an  action  on  a  promissory  note  is  out  of  the  state  at  the  time  the 
cause  of  action  accrued,  the  bar  of  the  statute  of  limitations  does 
not  commence  to  run  until  after  his  return,  and  if  he  thereafter 
intermittently  leaves  and  returns  to  the  jurisdiction,  the  time  of  his 
absence  must  be  deducted  from  the  limitation  of  eight  years  fixed  by 
section  9029,  in  order  to  determine  whether  the  full  period  has  ex- 
pired, i.  e.,  defendant's  presence  in  the  state  must  aggregate  the 
full  statutory  period  to  constitute  a  bar. — Stoudt  v.  Hanson,  422. 

Attorney's  Fee — Reasonableness — Denial — Negative  Pregnant. 

6.  Plaintiff  in  his  action  on  a  promissory  note  alleged  that  $100 
was  a  reasonable  attorney's  fee,  the  answer  denied  that  $100  was  a 
reasonable  fee,  but  did  not  allege  what  defendant  deemed  a  reason- 
able fee.  Held,  that  the  denial  was  pregnant  with  the  admission 
that  $100  was  a  reasonable  fee,  did  not  raise  any  issue  of  fact  and 
therefore  did  not  require  submission  of  the  question  to  the  juiy  for 
its  determination. — Stoudt  v.  Hanson,  422. 

Interest  Due  Periodically  Constitutes  a  Debt. 

7.  Whore  interest  on  a  note  is  payable  semi-annually,  as  each  in- 
stallment of  interest  becomes  due  it  constitutes  a  debt. — Monidah 
Trust  V.  Hruze,  444. 

PUBLIC  HEALTH. 

Communicable      diseases — Quarantine  —  Police      power — Constitution,  —  see 
Habeas  Corpus,  1-4. 

PUBLIC   LANDS. 
6ee   Homesteads,    1,   2;    Northern   Pacific   Land   Grant,    1-3. 

PUBLIC    SERVICE    COMMISSION. 

Bates  Fixed  Prima  Facie  Lawful — Burden  of  Proof. 

1.  Under  Chapter  52,  Laws  of  1913,  rates  fixed  by  the  Public  Ser- 
vice Commipsion  for  a  public  utility  furnishing  hot-water  heat  in  a 
city  are  prima  facie  lawful,  can  be  attacked  in  court  on  the  sole 
ground  that  they  are  unlawful  or  unreasonable,  and  must  be  deemed 
reasonable  and  just  until  final  determination  by  the  courts,  the  bur- 
den of  proof  resting  upon  the  party  attacking  the  order  of  the 
commission. — Billings   Utility   Co.   v.   Public   Service   Commission,    21. 

Establishment  of  Rates  a  Legislative  Act. 

2.  The  establishment  of  a  rate  is  a  legislative,  and  not  a  judicial, 
Act,  and  the  power  of  the  courts  is  circumscribed  and  restrained  so 
far  as  interference  with  determinations  reached  within  the  scope  of 
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legislative  authority  is  concerned. — Billings  Utilitj  Go.  v.  Public 
Service  Commission,  21. 

Orders — Extent  of  Review. 

3.  While  the  conclusions  of  the  Public  Service  Commission  in  the 
matter  of  fixing  rates  for  a  public  utility  are  subject  to  review, 
courts  will  not  examine  the  facts  further  than  to  determine  whether 
there  was  substantial  evidence  to  sustain  its  order  fixing  them. — 
Billings  Utility  Co.  v.  Public  Service  Commission,  21. 

Irrigation   Companies — Public   Utilities — Jurisdiction. 

4.  Held,  on  application  for  writ  of  prohibition,  that  an  irrigation 
company  organized  for  the  purpose  of  supplying  water  for  the  irri- 
gation of  agricultural  lands  is  not  a  "public  utility"  within  the 
meaning  of  Chapter  52,  Laws  of  1913,  and  is  therefore  not  subject 
to  supervision  and  regulation  by  the  Public  Service  Commission. 
(Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Galen,  dissenting.) 
State  ex  rel.  Thacher  v.  Boyle,  97. 

PUBLIC  UTILITIES. 
See  Public  Service  Commission. 

PUNITIVE  DAMAGES. 
See  Damages,  3,  5,  6,  8,  9. 

QUANTUM    MERUIT. 

Election  of  remedies, — see  Attorney  and  Client,  5. 

Value  of  attorney's  services — ^Evidence — Admissibility, — see  Attorney  and 
Client,  7. 

QUARANTINE. 

Public    health — Communicable    diseases — Police    power — Constitution,— «ee 
Habeas  Corpus,  l-A, 

QUIETING  TITLE. 
See  Highways,  1-6. 

BAILBOADa 

See,  also,  Personal  Injuries,  1-4,  14-17. 

Abandonment  of  Branch  line — ^Action  for  Damages  by  Individual  Does 
not  Lie,  When. 

1.  In  an  action  by  mining  companies  against  a  railroad  company 
for  damages  resultant  from  the  abandonment  of  a  branch  line  con- 
necting their  properties  with  the  main  line,  which  branch  line  had 
also  been  operated  for  the  accommodation  of  the  public,  held  that 
the  complaint  did  not  state  a  cause  of  action,  in  the  absence  of  an 
express  contract  between  the  parties  under  which  the  railroad  com- 
pany for  a  valuable  consideration  had  constructed  the  line  and 
agreed  to  accept  and  transport  material  to  and  from  plaintiffs'  prop- 
erties, plaintiffs'  damages  being  no  different,  except  in  degree,  than 
those  suffered  by  other  members  of  the  public. — Helena  &  Living- 
ston S.  &  R.  Co.  V.  Northern  Pac.  By.  Co.,  205. 

Abandonment  of  Spur — Damages — Action  not  Maintainable. 

2.  Held,  that  though  a  spur-track  connecting  plaintiff  companies* 
concentrator  with  a  branch  line  had  been  constructed  and  maintained 
by  plaintiffs  except  that  the  rails  had  been  furnished  by  defendant's 
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predecessor,  solelj  for  tbe  purpose  of  liandling  plaintiifs*  produets, 
its  abandonment  by  defendant  company  did  not  give  plaintiifs  a 
canse  of  action  for  damages  in  the  absence  of  an  express  contract 
between  the  parties. — ^Helena  &  Lmngston  8.  &  B.  Oo.  t.  Northern 
Pac.  By.  Co.,  205. 

Killing   Livestock — Failure   to   Keep   Record — Statutes — Cbnstitntion. 

3.  Where  a  railway  company  fails  to  keep  a  book  prescribed  by 
section  4311,  Revised  Codes  of  1907,  in  which  to  record  the  dates 
when  and  the  places  where  on  its  track  livestock  is  killed  in  the 
operations  of  its  trains,  and  other  like  matters  for  information  to 
the  person  interested,  the  district  court  may,  in  an  action  to  recover 
damages,  decline  to  hear  its  defense,  and  award  judgment  for  plain- 
tiff, the  statute  not  being  open  to  constitutional  attack. — ^Foster  T. 
Oregon  Short  Line  R.  R.  Co.,  230. 

Spur-tracks — Removal — Damages — Complaint — Sufficiency. 

4.  Li  an  action  by  a  mining  company  to  recover  damages  from  a 
railway  company  for  removal  of  spur-tracks  from  plaintiff's  prop- 
erty, allegations  of  complaint  reviewed  and  held  sufficient  as  against 
a  general  demurrer. — Helena  &  Livingston  8.  &  B.  Co.  v.  Northern 
Pac.  Ry.  Co.,  281. 

Removal  of  Tracks  on  Private  Property — ^Licensees. 

5.  In  an  action  for  damages  against  a  railroad  company  for  the 
removal  of  a  spur-track  which  had  been  constructed  by  plaintiff  min- 
ing company  upon  its  property  with  materials  furnished  by  defend- 
ant company  and  maintained  at  the  expense  of  plaintiff  for  the 
purpose  of  serving  its  private  enterprise,  the  complaint  in  which  did 
not  show  what  the  understanding  of  the  parties  was  as  to  the  title 
to  the  rails,  etc.,  upon  cessation  of  mining  operations,  and  a  demur- 
rer to  which  was  sustained,  the  railroad  company  may  not  be  held  a 
mere  parol  licensee  with  power  to  remove  the  rails  on  revocation  of 
the  license,  nothing  appearing  to  show  that  it  had  been  revoked  di- 
rectly or  indirectly  by  cessation  of  mining  operations. — Helena  & 
Livingston  S.  &  R.  Co.  v.  Northern  Pac.  Ry.  Co.,  281. 

Same — Trade  Fixtures. 

6.  Whether  rails  furnished  by  a  railroad  company  to  a  mining  com- 
pany and  laid  by  the  latter  upon  its  property  to  serve  its  own  pur- 
poses were  trade  fixtures  within  the  meaning  of  section  4572,  Revised 
Codes  of  1907,  depends  upon  the  relation  existing  between  the  par- 
ties at  the  time  they  were  laid  and  their  intention  with  respect  to 
them. — Helena  &  Livingston  8.  &  R.  Co.  v.  Northern  Pac.  Ry.  Co., 
281. 

Removal  of  Tracks  on  Private  Property — Fixtures. 

7.  The  general  rule  that,  where  the  superstructure  of  a  railroad  is 
placed  on  the  land  of  another,  the  railroad  company  cannot  be  said 
to  have  intended  to  attach  the  rails,  etc,  so  as  to  make  them  a  part 
of  the  land,  ordinarily  applies  to  side-tracks  and  spurs  constructed 
by  the  company  to  aid  it  in  the  discharge  of  its  obligations  as  a 
public  carrier  as  well  as  those  constructed  to  accommodate  owners  of 
manufacturing  and  like  enterprises;  but  when  such  tracks  are  in- 
stalled solely  to  serve  the  private  enterprise  of  the  owner  of  the 
land,  are  constructed  and  maintained  at  his  expense,  and  can  be  used 
for  no  other  purpose,  the  company's  right  to  remove  them  depends 
on  whether  or  not  they  are  fixtures. — Helena  &  Livingston  8w  &  R. 
Co.  V.  Northern  Pac.  Ry.  Co.,  281. 
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Liveatoek — ^Injury   in   Transit — Measure   of   Damages — ^Erroneous   Instruc- 
tion* 

8.  In  an  action  for  damages  to  a  livestock  shipment  in  transit, 
an  instruction  that  the  loss  sustained  by  plaintiff  should  be  com- 
puted on  the  basis  of  the  value  of  the  stock  at  the  time  and  place  of 
shipment  was  erroneous,  the  clause  of  the  shipping  contract  upon 
which  it  was  grounded  being  void  under  the  Cummins  Amendment 
to  the  Interstate  Commerce  Act. — Schwartz  v.  Great  Northern  R7. 
Co.,  315. 

Same — Measure     of     Damages — Erroneous     Instruction — ^When     Harmlesa 
Error. 

9.  An  erroneous  instruction  on  the  measure  of  damages  recoverable 
by  plaintiff  was  harmless  where  the  verdict  on  the  main  issue,  to- 
wit,  negligence  on  the  part  of  defendant  carrier,  was  in  favor  of 
defendant. — Schwartz  v.   Great  Northern  By.   Co.,   315. 

Injunction — Intrastate    Passenger   Bates — Statute   Fixing    Bate — ^Unconsti- 
tutionality— Decision  of  United   States   Supreme  Court   Controlling. 

10.  In  an  action  to  enjoin  the  intrastate  carriers  of  passengers  in 
Montana  from  exacting  a  per  mile  fare  of  three  and  six-tenths  cents 
under  authority  of  an  order  of  the  Interstate  Commerce  Commission 
issued  on  January  24,  1921,  and  to  enforce  the  provision  of  Chapter 
250,  Laws  of  1921  (arec.  6586,  Bev.  Codes  1921),  fixing  three  cents 
per  mile  as  the  maximum  intrastate  fare,  heldj  under  the  decisions 
of  the  supreme  court  of  the  United  States  in  the  New  York  and 
Wisconsin  rate  cases  (see  opinion)  decided  February  27,  1922,  that 
the  Interstate  Commerce  Commission  has  power  to  fix  rates  for  in- 
trastate travel  under  the  provision  of  the  Transportation  Act  of  1920 
(41  Stat.  456),  authorizing  it  to  remove  "any  undue,  unreasonable 
or  unjust  discrimination  against  interstate  or  foreign  commerce," 
and  that  the  provision  of  Chapter  250  is  therefore  not  capable  of 
enforcement. — State  ex  rel.  Bankin  v.  Northern  Pacific  By.,  576., 

BATIFICATION. 
See  Principal  and  Agent,  1,  2. 

BEAL    PBOPEBTY. 

See,  also.  Ejectment;  Eminent  Domain;  Title;  Taxation. 
Broker's  contract — ^Acceptance  by  mail — Breach, — see   Contracts,   1-3, 
Cancellation  of  contract  of  sale, — see  Contracts,  16. 
Option  contracts, — see   Contracts,  20,  21. 
When  broker  not  entitled  to  conunissions, — see  Contracts,  9-11, 

BECOBD  ON  APPEAL. 
See  Appeal  and   Error,  5,  6,   12,  18. 

BELATION,  DOOTRINB  OP. 
Inapplicability, — see   Northern   Pacific   Land   Grant,   2. 

BE'SCISSION. 

When    return    of   property   not    necessary, — see    Schools    and   School   Dis- 
tricts, 4. 

BOAD    LAW. 
Automobile  accidents, — see  Personal  Injuries,  5-13,   18-21. 
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SALES. 

"Bona  Fide  Purchaser** — Definition. 

1.  A  "bona  fide  purchaser"  is  one  who  advanees  a  new  considera- 
tion,  surrenders  some  security,  or  does  some  other  act  which  leaves 
him  in  a  worse  position  if  his  purchase  is  set  aside,  and  purchases 
in  the  honest  belief  that  his  vendor  had  a  right  to  sell,  without  notice 
of  any  adverse  rights,  interests  or  equities  of  others  in  and  to  the 
property  sold. — Helena  &  Livingston  S.  Sc  B.  Oo.  v.  Northern  Pac.  By. 
Co.,   281. 

Breach    of   Contract — Pleading — Truth    of    Allegations — ^Denial — Estoppel. 

2.  In  an  action  to  recover  part  payment  on  a  contract  for  the 
sale  of  horses  for  failure  to  make  delivery  at  the  place  designated 
in  it/  to-wit,  defendant's  ranch,  which  latter  allegation  was  admitted 
by  the  answer,  plaintiff  was  estopped  to  assert  on  the  trial  that  de- 
livery was  to  be  made  at  his  (plaintiff's)  ranch,  a  party  being 
bound  by  the  allegations  of  his  pleading,  especially  where  his 
opponent  has  admitted  their  truth. — Weatherman  v.  Beid,  522. 

Delivery  and   Payment  Concurrent — Complaint — Offer  and  Ability  to  Pa}- 
Necessary. 

3.  Where  delivery  of  chattels  and  payment  for  them  were  to  be 
concurrent,  plaintiff  in  his  action  for  breach  of  contract  was  required 
to  show  an  offer  and  ability  to  pay  for  and  receive  them  at  the 
place  of  delivery  before  he  could  put  defendant  in  default. — 
Weatherman  v.  Beid,  522. 

Delivery — Offer   to   Perform — Evidence — Insufficiency. 

4.  Testimony  of  plaintiff  that  he  was  ready,  able  and  willing  to 
perform  his  part  of  the  contract  was  not  tantamount  to  an  offer  to 
perform,  his  readiness  and  ability  being  of  no  effect  unless  com- 
municated to  defendant. — ^Weatherman  v.  Beid,  522. 

SCHOOLS   AND   SCHOOL   DISTBICTS. 

Cancellation  of  Fraudulent  Contract — Taxpayer  may  Sue. 

1.  A  taxpayer  may  maintain  an  action  in  behalf  of  a  school  dis- 
trict against  its  board  of  trustees  to  procure  the  cancellation  of  a 
contract  for  supplies  alleged  to  have  been  fraudulently  let  by  it. — 
School  District  v.  Bichards,  141. 

Same — When  Demand  on  Board  of  Trustees  for  Belief  Unnecessary  Be- 
fore  Action. 

2.  The  rule  that  before  relief  can  be  asked  at  the  hands  of  a  court 
against  corporate  authorities,  the  complainant  must  first  apply  to 
such  authorities,  does  not  obtain  in  a  suit  by  one  member  of  a  school 
board,  as  a  taxpayer,  against  the  other  two  to  procure  the  cancella- 
tion of  a  contract  fraudulently  let  by  them,  since  demand  of  them 
to  commence  action  against  themselves  for  their  own  delinquency 
would  have  been  useless. — School  District  v.  Bichards,  141. 

Trustees — Fraud — Personal  Liability   not   Evaded   by   Besignation. 

3.  Personal  liability  of  an  officer  for  a  fraudulent  disposition  of 
public  funds  cannot  be  evaded  by  his  subsequent  resignation. — 
School  District  v.  Richards,   141. 

Fraudulent  Supply     Contract — Rescission — Bestoration      not      Necessary, 
When. 

4.  The  requirement  of  section  5065,  Bevised  Codes  of  1907,  that  before 
a  party  can  rescind  a  contract  he  must  restore,  or  offer  to  restore. 
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to  the  other  party  everything  of  value  received  under  it,  held  to  have 
been  sufficiently  met  by  an  allegation  in  a  taxpayer's  complaint  that 
articles  purchased  under  a  fraudulent  contract  by  defendant  school 
trustees  were  in  the  school  building  and  could  be  restored  to  the 
seller  by  the  court's  decree,  the  rule  being  that  where  restoration  has 
been  rendered  impossible  through  no  fauK  of  plaintiff  he  may  have 
relief,  parti<!ularly  if  the  court  by  its  decree  is  able  to  bring  about 
restoration. — School  District  v.  Bichardfl,  141. 

Contract  Without  Bid«  Void. 

5.  Under  section  509,  Chapter  76,  Laws  of  1913,  a  contract  made  by 
a  school  board  without  first  calling  for  bids^  is  void. — School  Dis- 
trict V.  Richards,  141. 

Contract   Let  by   Individual   Members  Without   Meeting   of   Board  Void. 

6.  A  contract  let  by  a  majority  of  the  members  of  a  school  board 
acting  as  individuals  and  not  as  a  board  in  a  meeting  duly  called 
for  that  purpose  is  void. — School  District  v.  Richards,  141. 

Letting  of   Contract    for   Supplies  Without   Considering   Competing  Bids 
Prima   Facie    Fraudulent. 

7.  Plaintiff's  evidence  showing  that  two  of  the  three  members  of  a 
school  board  had  first  let  a  contract  for  supplies  without  calling  a 
meeting  of  the  board  or  asking  for  bids,  the  contractor  making  de- 
livery at  once,  but  subsequently,  upon  protest  by  plaintiff,  asked  for 
bids,  none  of  which,  however,  received  attention  by  them  except  the 
one  submitted  by  the  party  to  whom  the  contract  had  been  originally 
awarded,  and  that  the  goods  delivered  were  of  inferior  quality  and 
bought  at  unreasonable  prices,  was  sufficient  prima  facie  to  stamp 
the  transaction  as  fraudulent,  and  therefore  the  court's  action  in 
granting  the  motion  of  defendants  for  nonsuit,  mad^e  at  conclusion  of 
plaintiff's   case,   was   error. — School   District  v.   Richards,   141. 

Board    of   Trustees — Fraudulent   Contracts — Discretion — Definition. 

8.  The  rule  that  a  public  board  is  vested  with  a  wide  discretion  in 
awarding  contracts  excludes  the  perpetration  of  a  fraud,  "discretion" 
meaning  power  to  act  officially  according  to  what  appears  just  and 
proper  and  upon  deliberate  judgment. — School  District  v.  Richards, 
141. 

Eminent   Domain — School    Districts — Abandonment    of   Proceedings    After 
Judgment  Fixing  Compensation. 

9.  A  public  corporation,  such  as  a  school  district,  may  abandon 
condemnation  proceedings  after  judgment  on  appeal  from  the  award 
of  the  board  of  appraisers,  where  defendant  land  owners  had 
suffered  neither  inconvenience  nor  damage  by  reason  of  the  insti- 
tution of  the  proceedings  beyond  the  costs  legally  incurred  by  them. 
School  District  v.  Powers,  151. 

School    Districts — Authority — Contracts. 

10.  A  person  dealing  with  the  agents  of  a  municipal  corporation  (a 
school  district  in  this  instance)  must  at  his  peril  see  that  they  are 
acting  within  the  scope  of  their  authority  and  line  of  duty;  if  not, 
and  he  makes  an  authorized  contract,  he  does  so  at  his  own  risk. — 
Keeler  Bros.  v.  School  District,  356. 

When   Contracts  Void. 

11.  A  contract  with  a  municipal  corporation  entered  into  otherwise 
than  as  prescribed  by  statute  is  not  binding  and  a  •  recovery 
cannot  be  had  thereon. — Keeler  Bros.  v.   School  District,  356. 

District   Bonds — Sale — Nondelivery — Damages — Complaint — Insufficiency. 

12.  In  an  action  for  damages  for  breach  of  contract,  allegations  in 
the  complaint  that  defendant  school  district  had  entered  into  a  con- 
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tract  with  plaintiff  corporation  under  whicli  it  had  agreed  to  sell  to 
plaintiff  an  iBsue  of  bonds  with  the  understanding  that  defendant 
would  take  the  statutory  steps  requisite  to  authorize  the  issue,  but 
hkd  failed  to  take  such  steps,  showed  upon  their  face  that  the  eon- 
tract  was  unenforceable  and  did  not  state  a  cause  of  action. — 
Keeler   Bros.   v.   School  District,   356. 

Same — Delivery — Condition   Precedent — ^Failure   to    Perform — ^Fatallj   De- 
fective  Complaint. 

13.  The  absence  from  the  complaint  of  an  allegation  that  plaintiff 
had  paid  the  purchase  price  of  the  school  district  bonds  into  the 
county  treasury,  or  had  tendered  payment,  made  a  condition  prece- 
dent to  delivery  of  them  to  it  by  Chapter  76,  Laws  of  1913,  285 
et  seq,  rendered  the  pleading  fatally  defective. — Keeler  Bros.  v. 
School    District,    356. 

Same — ^When  Contract  Ultra  Vires — ^When  Irregular  Merely. 

14.  An  ultra  vires  contract  of  a  municipal  corporation  is  one  the 
corporation  has  no  power  to  make  under  any  circumstances  or  for 
any  purpose;  where,  however,  it  enters  into  a  contract  which  it  has 
authority  to  make  but  in  making  it  fails  to  follow  the  procedure 
laid  down  by  statute,  it  is  not  ultra  vires,  but  irregular  merely. — 
Keeler  Bros.   v.  School  District,  356. 

SEALS. 
See   Banks  and   Banking,   1,   2. 

SEARCH-WARRANTS. 
Illegal  issuance — Decree  of  forfeiture  invalid,— «ee  Intoxicating  Liquors,  8. 

SHERIFFS. 
See,    also.    Conversion,    1-7. 

Failure  to  furnish  bond  to  keep  peace — ^Defective  commitment — ^Liabilily 
of  sheriff, — see  False  Imprisonment,  1,  2. 

SPECIAL    DAMAGES. 
Pleading, — see  Pleading  and  Practice,  2. 

^  SPECIAL  IMPROVEMENTa 

See   Cities   and   Towns,   6-12. 

STATUTE    OP    FRAUDS. 
Option  contracts, — see  Contracts,  21. 

STATUTE   OF  LIMITATIONS. 
See  Limitations  of   Actions. 

STATUTES. 
(List    of    Statutes    of    Montana    Cited    or    Commented    upon.) 

Laws   op   1867. 
Page  24   (Corporations) 384 

Compiled  Statutes  ov  1887. 
Sections  446-4^5,  Fifth  Division    (Corporations) 56 
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Laws  ot   1891. 
Section  163,  page  122  (Poll  Tax)    125,  129 

Laws   of   189S. 
Section  167,  page  65   (PoD  Tax) 126 

Political  Code  of  1895. 

Section  3960    125 

Section  4230,   subdivision  5 125 

Section  4870    495 

Civil  Code  of  1895. 
Section    2006 449 

Penal  Code  of  1895. 
Sections    2170-2176 160 

Laws   of   1903. 
Chapter  34    (Bills  of  Exception) 160 

Laws   of   1905. 

Chapter  18    (Cemeteries)    56 

Chapter  87    (Eailroad  Rates) 577 

Laws   of   1907. 
Chapter  82    (Bills  of  Exception) 161 

Bevised  Codes  of  1907. 

Section  2076 70 

Section  2081   70,     71 

Sections  2601,  2602    20 

Sections  2607,  2608' 391 

Section  2609  392,  601 

Section  2611    391 

Section  2612    392 

Section  2616  et  seq 17 

Section  2622    392 

Section  2623    * 392 

Section  2624    392 

Section  2629    392 

Sections  2631-2633    392 

Section  2692 124 

Section  2714    124 

Section  2850 20 

Section  2894    278 

Section  2894,  subdivision  5 125 

Section  2921 280 

Section  2949 281 

Section  2953 • 601 

Section  3003    495 

Section  3024 197 

Section  3045 601 

Section  3139 601 

Section  3257    496   et  seq. 

Sections  3304-3317   46 

Section  3326    43,     44 

Section  3327    44 

Section  3328  44 

Section  3356 494 
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3850 3«3 

4004 433 

4237-4270   56 

4240 58 

4311 231 

4424 293 

4425 292 

4427,4428   293 

4428 292 

4534 391 

4572 292 

4628 390 

4659 435 

4664 435 

4975    393 

5017,  subdivision  6 570 

5065    147 

5226 532 

5227    532 

5425    440 

5474-5477   77 

5475 77 

5476 77 

5486 78 

5495    77 

5496,  subdivision  2 78 

5736,5737   236 

5769 236 

5867    305 

5868 307 

5908    305 

6047   179,  245 

6071 8 

6127 -. 12 

6191    236 

6385 64 

6425 236 

6445 424 

6458 426 

6505   85,     86 

6506   85,     86 

6532   , 236 

6537    87,     88 

6588    87 

6593 421 

6681-6683    354 

6761    307 

7098 52 

7098,  subdivision  3  67 

7112  242 

7116 553 

7213-7230 52 

7291 609 

7333  57 

7670    64   €t  seq. 

7671   64 

7673 65 

7875 17 
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on  7876 17 

on  8028    476 

on  8070    17 

on  8107 602 

on  8683   186,  188 

on  8946 198 

on  8947    198   et  seq. 

on  9006  602  et  aeq, 

on  9094 199 

on  9271 161 

on  9328    190 

ons  9339-9345 160 

on8  9341,   9342    160 

on  9345  160 

ons  9346,  9347  161 


Laws  of  1909. 


Chapter  128  (Cemeteries)   . 
Chapter  140  (Corporations) 


57 
383 


Laws  or   1911. 

Chapter  13    (Attorneys)    64 

Chapter  29   (Employers'  Liability  Act)    91 

Chapter  57   (Cities  and  Towns)    45 

Chapter  99   (Cemeteries)    58 

Laws   op   1913. 

Chapter  52    (Public  Service   Commission)    ^"29,  101 

Chapter  54  (Executors  and  Administrators)    T . . . .  65 

Chapter  76   (Schools)    147,-  148,  361 

Chapter  86   (Chattel  Mortgages)    236 

Chapter  88    (County  Treasurers)    495  et  seq. 

Laws  or  1915. 

Chapter  16   (Fire  Limits)    70 

Chapter  31   (Taxation)    135 

Chapter  86   (Mothers'  Pension  Act)    277 

Chapter  149   (Record  on  Appeal)    552 

Laws   or   1917. 

Chapter  25   (Removal  of  OfScers)    602  et  seq. 

Chapter  75  (Vehicles— Eoad  Law)    228 

Chapter  83  (Mothers'  Pensions)    277 

Chapter  143  (Prohibition  Enforcement  Act)    412 

Laws   or   1919. 

Chapter  13   (Irrigation  Commission)    104,  108 

Chapter  65   (Cemeteries)    57 

Chapter  84  (Poor  Fund)    278 

Chapter  106  (Quarantine  Regulations)    202 

Chapter  226  (New  Counties)    16  et  se^ 

Laws   of   1921. 

Chapter  81   (Taxation)    135 

Chapter  104  (Special  Improvements)    565 

Chapter  225  (Criminal  Law — Appeal  Record)    161 

Chapter  257  (Mothers'  Pensions)    277 

Chapter  261  (Bachelors*  Tax— Poor  Fund)    124,  278 
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Bevised  Codes  or  1921. 

Section  6003 384 

Section  6586 577 

Sections  6835-6858    435 

Section  6837    434,  435 

Section  6841 435 

Section  7073  481 

Section  7088    481 

Section  7403 525 

Section  7405   375,  525 

Section  7408 373 

Section  7430   • 449,  451 

Section  7468 386 

Section  7508    592 

Section  7519,  subdivision  6   570 

Section  7553 *. 592 

Section  7734    532 

Section  7741    53a 

Section  7742    532 

Section  7940 440 

Section  7947 545 

Section  8286 560 

Section  8426 305 

Section  8427    307 

Section  8467 305 

Section  8753 400 

Section  8805   '. 343,  473 

Section  9029    424,  426 

Section  90^2 385 

Section  9033 385 

Section  9048 426 

Section  9067 385 

Section  9096 334 

Section  9169 ; 376 

Sections  9256,    9257    383,  387 

Section  9284 383 

Section  9327 489 

Section  9364 312 

Section  9397 518 

Section  9479 339 

Section  9747 553 

Section  10040 376 

Sections  10480-10487    277 

Section  10503   520,  521 

Section  10555 373 

Section  10563 372 

Section  10660 ." 510 

STATUTES    AND    STATUTORY    CONSTBUCTION. 
Statutes — How  Language  to  be  Construed. 

1.  The  language  of  a  statute  must  be  construed  in  accordance  witK 
its  usual  and  ordinary  acceptation,  with  a  view  to  giving  vitality 
to  and  making  operative  all  provisions  of  the  law  and  accomplish- 
ing the  intention  of  the  legislature  when  ascertainable. — Cbunty  of 
Hill  V.  County  of  Liberty,  15. 
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General  and  Special  Statutes — ^Repugnancy. 

2.  Where  one  statute  deals  with  a  subject  in  general  and  com- 
prehensive terms  and  another  deals  with  a  part  of  the  same  subject 
in  a  more  minute  and  definite  way,  the  two  must  be  read  together 
and  harmonized,  if  possible;  to  the  extent  of  any  necessary  repug- 
nancy between  them,  however,  the  special  will  prevail  over  the  gen- 
eral statute. — State  ex  rel.  Daly  ▼.  Dryburgh,  Mayoii  36. 

Statutory  Construction — Rule. 

3.  In  the  construction  of  a  statute  every  word,  phrase,  clause  and 
sentence  of  the  Act  must  be  given  meaning  if  it  is  possible  to  do 
so.— ^tate  ex  reL  Thacher  y.  Boyle,  97;  State  v.  Mason,  180. 

Statutes — ^Constitutionality — Presumption. 

4.  A  statute  will  be  presumed  constitutional  unless  the  contrary 
appears  beyond  a  reasonable  doubt. — State  ex  reL  Pierce  v.  Gowdy, 
119. 

Legislative  Policy — ^Power  of  Courts. 

5.  Courts  cannot  inquire  into  or  control  matters  of  legislative  pol- 
icy; hence  they  may  not,  in  the  construction  of  a  statute,  pass  upon 
the  questions  whether  legislation,  such  as  the  Mothers'  Pension  Law, 
is  wise  or  unwise,  or  whether  in  its  practical  application  it  fails  to 
meet  the  needs  of  any  particular  county. — State  ex  reL  Board  of 
County  Commissioners  v.  District  Court,  275. 

Statutes  Susceptible  of  Two  Constructions — ^Duty  of  Courts. 

6.  Of  two  admissible  constructions  of  a  statute,  courts  are  never 
justified  in  adopting  the  one  which  defeats  its  manifest  purpose. — 
State  ex  rel.  Board  of  County  Commissioners  v.  District  Court,  275. 

Counties — Poor  Fund — Mothers'   Pension   Act — Construction. 

7.  Under  Chapter  257,  Laws  of  1921  (sees.  10480-10487,  Revised 
Codes  1921),  amendatory  of  Laws  of  1917,  Chapter  83,  and  of  Laws 
of  1919,  Chapter  198,  one-half  of  the  county  poor  fund  is  auto- 
matically set  aside  for  the  payment  of  mothers'  pensions,  if  such 
amount  is  needed  for  that  purpose,  the  remaining  half  only  being 
thus  available  for  the  payment  of  warrants  for  other  charges  against 
\he  poor  fund. — State  ex  reL  Board  of  County  Commissioners  y.  Dis- 
trict Court,   275. 

Special    Improvements — Statutes — Amendments — ^Effect    on    Pending    Pro- 
ceedings. 

8.  Where  the  statute  under  which  a  special  improvement  in  the  way 
of  the  installation  of  a  sewer  system  was  initiated  is  amended  in 
such  a  way  a3  to  change  the  very  basis  of  the  right  of  the  town 
or  city  council  to  order  its  installation,  and  proyision  is  not  made 
for  a  saving  clause,  the  proceeding  may  not  be  completed  under  the 
new  Act. — Brown  y.  Town  of  Cascade,  564. 

Intrastate   Passenger   Bates — Statute    Fixing    Bate — ^Unconstitutionality. 

9.  In  an  action  to  enjoin  the  intrastate  carriers  of  passengers  in 
Montana  from  exacting  a  per  mile  fare  of  three  and  six-tentlu  cents 
under  authority  of  an  order  of  the  Interstate  Commerce  Commission 
issued  on  January  24,  1921,  and  to  enfoi'ce  the  provision  of  Chapter 
250,  Laws  of  1921  (sec.  6586,  Rev.  Codes  1921),  fixing  three  cents 
per  mile  as  the  maximum  intrastate  fare,  held,  under  the  decisions 
of  the  supreme  court  of  the  United  States  in  the  New  York  and 
Wisconsin  rate  cases  (see  opinion)  decided  February  27,  1922,  that 
the  Interstate  Commerce  Commission  has  power  to  fix  rates  for  in- 
trastate travel  under  the  provision  of  the  Transportation  Act  of  1920 
(41   Stat.  456),  authorizing  it  to  remove  "any  undue,  unreasonable 
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or  nnjnst  diserimiiiatioii  ftgainst  intcTBtate  or  foreign  eommereey** 
and  that  the  proviaioB  of  Chapter  250  is  therefore  not  capable  of 
enforcement. — State  ex  reL  Bankin  y.  Northern  Pac  Bj.  Co^  576L 

STOCK    AND   8TOCKHOLDEBS. 

Lefflee   of  water   from   stockholders   in   mutnal    irrigation   company   maj 
sue    company    for    damages    doe    to    failure    to    deliver    waters- 
Waters  and  Water  Bights,  1-4. 

Btockholders  in  mntoal  irrigation  company  not  tenants  in  commons- 
Waters  and  Water  Bights,  4. 

8TBEETS   AND   HIGHWAYS. 
See  Highways;   Cities  and  Towns;   Personal  Injuries. 

SUPEBVISOBY    CONTBOL. 

Writ  Lies,  When. 

1.  The  writ  of  supervisory  control  is  in  the  nature  of  a  summary 
appeal,  and  will  issue  only  when  there  is  no  plain,  speedy  or  ade- 
quate remedy  at  law  by  appeal  or  other  constitutional  writ. — State 
ex  rel.  Bubin  y.  District  Ci)urt,  60. 

Heirship— Decree — Motion  to  Vacate— Order  Nonappealable. 

2.  An  erroneous  order  overruling  a  motion  to  vacate  a  decree  of  dis- 
tribution of  an  estate  not  being  an  appealable  one,  and  relatrix  not 
having  any  other  plain,  speedy  and  adequate  remedy,  supervisory 
control  lies  to  annul  the  order. — State  ex  rel.'  Bubin  y.  District 
Court,  60. 

Mothers'    Pensions — Befusal   to    Issue    Warrant — Contempt. 

3.  On  supervisory  control  to  review  an  order  adjudging  county  com- 
missioners guilty  of  contempt  for  refusing  to  issue  a  warrant  on  the 
poor  fund  in  payment  of  a  mother's  pension,  held  that  contemnors 
were  not  justified  in  their  refusal  based  upon  an  erroneous  construc- 
tion of  the  Mothers'  Pension  Act,  where  after  setting  apart  a  sum 
sufficient  to  redeem  outstanding  warrants  registered  prior  to  July  1, 1921, 
the  day  on  which  the  Act  became  effective,  there  remained  an  ample 
amount  which  could  be  devoted  to  the  payment  of  the  claim  under 
the  Act. — State  ex  rel.  Board  of  County  Commrs.  y.  District  Court, 
276. 

TAXATION. 

Collection  of  city  taxes  by  county  treasurer — ^Duty  to  pay  to  city  treas- 
urer— MandarmUf — see  County  Treasurer,  1-4. 

Levy   for  establishment   of   fire  limit   in   unincorporated  town — ^Bescission 
of  action — When  not  improper, — see  Cities  and  Towns,  5. 

When  Delinquent   Taxes   Become  Lien  on  Property. 

1.  Under  Bevised  Codes,  sections  2601,  2602,  delinquent  taxes  do 
not  become  a  lien  on  the  property  against  which  originally  assessed, 
immediately  on  delinquency,  but  on  the  first  Monday  of  March  in 
each  year. — County  of  Hill  v.  County  of  Liberty,  15. 

"Bachelor's  Tax" — ^Unconstitutionality. 

2.  Heldf  that  Chapter  261,  Laws  of  1921,  levying  a  per  capita  tax 
of  three  dollars,  in  addition  to  a  poll  tax  of  two  dollars  for  county 
purposes  upon  every  male  inhabitant  of  a  given  age  who  is  not  the 
head  of  a  family,  is  invalid  as  in  contravention  of  section  4,  Article 
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XII,  of  the  Constitution,  vesting  the  power  to  levy  taxes  npon  per- 
sons and  property  of  counties,  cities,  etc.,  in  the  municipal  authori- 
ties but  prohibiting  the  legislature  from  doing  so.  (Mr.  Justice 
HOLLOWAY  dissenting.) — State  ex  rel.  Pierce  v.  Gowdy,  119. 

"Tax"— Definition. 

3.  A  "tax"  within  the  meaning  of  section  4,  Article  XII,  of  the 
Constitution  is  an  enforced  contribution  of  money  or  other  property, 
assessed  in  accordance  with  some  reasonable  rule  of  apportionment  by 
authority  of  a  sovereign  on  persons  or  property  within  its  jurisdic- 
tion for  the  purpose  of  defraying  the  public  expense. — State  ex  rel. 
Pierce  v.  Gowdy,  119. 

Taxing  Power — Police  Power — Distinction. 

4.  The  taxing  power  is  exercised  for  the  purpose  of  raising  revenue, 
while  the  police  power  under  which  a  pecuniary  imposition  is  made 
by  a  sovereign  upon  inhabitants  is  exercised  only  for  the  purpose  of 
regulation  and  promotion  of  the  public  welfare.— -State  ex  rel.  Pierce 
V.  Gowdy,  119. 

"Bachelor's  Tax" — Be  venue  Measure — Not  Exercise  of  Police  Power. 

5.  Held,  that  the  "Bachelor's  Tax  Law"*  (Chap.  261,  Laws  1921),  is 
a  revenue  measure  and  not  maintainable  as  an  attempted  exercise  of 
the  police  power  of  the  state  by  the  imposition  of  an  exaction  upon 
county  inhabitants  for  the  protection  of  the  public  health,  the  public 
morals  or  the  public  safety.  (Mr.  Justice  HoUiOWAY  dissenting.) — 
State  ex  rel.  Pierce  v.  Gowdy,  119. 

Banks — Capital  Stock — ^When  not  Assessable. 

6.  Section  17,  Article  XII,  of  the  state  Constitution,  forbids  the 
taxation  of  the  capital  stock  of  a  state  bank  where  the  property 
represented  by  such  stock  is  within  the  state  and  liable  to  taxation. 
Union  Bank  &  Trust  Co.  v.  Moore,  132. 

Same — Failure  to  Assess  Taxable  Property  No  Justification  for  Assessing 
Nonassessable. 

7.  Failure  to  assess  property  of  a  bank  situated  within  the  state 
and  which  represents  its  capital  stock  does  not  justify  the  assessment 
of  the  stock  which  is  not  liable  to  taxation. — ^Union  Bank  &  Trust 
Co.  V.  Moore,  132. 

Same — Invalid    Assessment — ^Act    Done   Under    Statutory    Compulsion    not 
Estoppel. 

8.  The  fact  that  a  bank  furnished  to  the  assessor  the  information 
upon  which  an  unlawful  assessment  was  made  did  not  estop  it  to 
thereafter  attack  the  validity  of  the  tax,  where  the  Act  under  which 
the  assessment  was  made  provided  a  penalty  for  failure  to  furnish 
it,  and  the  information  was  thus  given  under  compulsion. — ^Union 
Bank  &  Trust  Co.  v.  Moore,  132. 

Same — ^Unlawful  Assessment  at  Advice  of  Officer  of  Plaintiff — ^When  not 
Estoppel. 

9.  The  act  of  an  ofiicer  of  plaintiff  bank  in  advising  the  assessor 
to  a?sess  its  capital  stock  did  not  estop  the  bank  to  question  the 
validity  of  the  tax  in  its  action  to  recover  the  amount  paid  under 
protest,  since  the  oflScer  may  have  been  mistaken  as  to  the  validity 
of  the  Act  under  which  it  was  imposed. — Union  Bank  &  Trust  Co. 
V.  Moore,   132. 

Voluntary    Payment    of    Taxes    by    Remainderman    Before    Due    not    Re- 
coverable  from   Representative   of  Life    Tenant. 

10.  Taxes  paid  by  a  remainderman  three  days  before  they  became 
delinquent   to   avoid    the   penalty   provided   for   nonpayment,    held  to 
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have  been  paid  voluntaTily,  and  therefore  not  recoverable  in  an 
action  against  the  representative  of  the  estate. — Anderson  t.  Me- 
Clenathan,  387. 

TENANTS  IN  COMMON. 
Stockholders   in   mutual   irrigation    company    are    not, — see    Waters   and 

Water  Bighto,  4.  , 

TITLE. 
See,  also.  Quieting  Title.- 

By  prescription, — see  Northern  Pacific  Land  Grant,  2,  3. 

To  land  condemned  for  public  use  passes  when, — see  Eminent  Domain,  3. 

To  way  by  prescription, — see  Highways,  1-6. 

TBIAL. 
See   Various   subjects   pertaining   to   Trial. 

VABIANCB. 
What  does  not  constitute, — see  Criminal  Law,  4-6. 

VENDOB   AND  PUBCHASE31. 
What  constitutes  a  "bona  fide  purchaser," — see  Sales,  1. 


VENUE. 
See  Change  of  Venue,  1-4, 

VERDICT. 

Clerical  error  in  amount — ^Modification  on  appeal,— see  Judgments,  5. 

Conflict  in  evidence — Verdict  conclusive, — see  Appeal  and  Error,  19. 

Court  may  grant  new  trial  in  case  of  excessive  verdict,  when, — see  Dam- 
ages, 7. 

In  claim  and  delivery  action,  verdict  awarding  a  lump  sum  for  actual 
and  exemplary  damages,  where  exemplary  damages  were  not  recover- 
able, new  trial  proper, — see  New  Trial,  1. 

Personal  Injuries — Verdict  not  Excessive. 

1.  Where  plaintiff  suffered  a  comminuted  fracture  of  both  bones  of 
the  leg  above  the  ankle  in  a  collision,  the  arch  of  the  foot  being 
crushed  and  the  bones  dislocated,  etc,  a  verdict  for  $5,075  held  not 
excessive. — McGinnis  v.  Phillips,  223. 

Directed  Verdict — Motion  by  Both  Parties — Effect. 

2.  Where  both  parties  to  an  action  move  for  a  directed  verdict  and 
the  unsuccessful  one  does  not  request  the  court  to  submit  any  issue 
to  the  jury,  he  cannot  complain  on  appeal  that  the  rieht  of  trial  by 
jury  was   denied  him. — Moore  v.   Crittenden,   309. 

Directed   Verdict — ^When   Proper. 

3.  Under  section  9364,  Bevised  Codes  of  1921,  where  upon  the  trial 
of  an  issue  by  a  jury  only  questions  of  law  are  presented,  the  jourt 
may  direct  the  jury  to  render  a  verdict  in  favor  of  the  party  en- 
titled thereto. — Moore  v.  Crittenden,  309. 

Directed  Verdict — ^When  Proper. 

4.  In  a  suit  on  a  note  in  which  the  undisputed  facts  showed  that 
plaintiff's  right  of  action  was  not  barred  by  the  statute  of  limita- 
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tions  as  alleged,  and  there  was  no  issne  on  tbe  question  as  to  a 
reasonable  attorney's  fee  provided  for  in  the  note,  a  directed  verdiet 
in  favor  of  plaintiff  was  proper. — Stoudt  v.  Hanson,  422. 

Trial  by  Jury — All  Issues  to  be  Determined  by  Verdict. 

5.  A  trial  by  jury  contemplates  the  determination  of  all  the  issues 
of  fact  in  the  form  of  a  verdict. — ^Best  v.  Beaudry,  486. 

Brokers — Submission   of   Only   One   of   Several  Issues   of   Fact   to    Jury 
Constitutes  Mistrial.  f 

6.  Where  in  an  action  to  recover  for  services  rendered  as  a  broker 
in  the  sale  of  real  property  a  number  of  issues  were  raised  by  the 
pleadings,  and  the  court  submitted  only  one  of  them  to  the  jury, 
there  was  a  mistrial,  necessitating  a  retrial. — Best  v.  Beaudry,  485. 

Judgment  Non  Obstante  Veredicto  not  Authorized  by  Codes. 

7.  Under  the  statutes  of  Montana  there  is  no  warrant  for  a  judg- 
ment non  obstante  veredicto. — Best  v.  Beaudry,  485. 

WAGEES. 
See   Gaming. 

WAIVBB. 

Bight  to  change  of  venue, — see  Change  of  Venue,  8. 

By  his  consent  to   sale  of  mortgaged   chattel,  mortgagee   waives   lien,— 
see  Chattel  Mortgages,  1. 

Of  conditions  in  insurance  policy  by  general  agent, — see  Insurance,  2,  3. 

Written  demand  for  water,  from  mutual  irrigation  company  by  lessee,^ 
see  Water  and  Water  Bights,  2. 

Defective  record — Failure  to  move  dismissal  waives   defect, — see   Appeal 
and  Error,  18. 

WATERS  AND  WATER  BIGHTS. 

Irrigation    companies — Public    ntilitiea — Jurisdiction    of    Public    Sendee 
Commission, — see   Public  Service   Commission,   4. 

Mutual    Irrigation    Companies — ^Lessee    of    Stockholder    in    Privity    With 
Company. 

1.  Held,  that  where  a  stockholder  in  a  mutual  irrigation  company 
leased  to  one  not  a  member  the  water  he,  the  stockholder,  was  en- 
titled to  receive,  as  he  could  do  under  the  company's  by-laws,  the 
lessee  was  in  privity  with  the  company. — Hyink  v.  Low  Line  Lrr. 
Co.,  401. 

Same — Delivery    of    Water    to    Lessee — ^Written    Demand    for    Water — 
Waiver. 

2.  Where,  notwithstanding  a  provision  in  the  by-laws  of  a  mutual 
irrigation  company  that  water  should  not  be  delivered  to  any  other 
person  than  a  stockholder  except  on  written  order  to  its  superinten- 
dent to  make  delivery,  it  had  furnished  water  to  the  lessee  of  one  of 
its  stockholders  on  his  verbal  request  for  two  seasons  prior  to  the 
one  it  refused  to  deliver  it,  it  will  be  deemed  to  have  waived  the  re- 
quirement for  a  written  order. — Hyink  v.  Low  Line  lrr.  Co.,  401. 

Same — Failure  to  Deliver  Water — Stockholder  or   Lessee  may  Sue   Com- 
pany. 

3.  The  relation  existing  between  a  stockholder  in  a  mutual  irriga- 
tion  company    (or    his   lessee)    and   the   company   is    contractual    in 
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nature,  and  for  failore  to  properly  dueharge  its  dntj  to  ddiver  to 
one  of  its  stockholdera  (or  |iis  lessee)  the  sbare  of  water  to  whieh 
the  amount  of  his  stoek  entitles  him,  an  aetion  for  damages  may  be 
maintained* — Hjink  v.  Low  Line   Irr.  Co.,  40 L 

Same — Stockholders  not   Tenants   in   Common. 

4.  Held,  that  stockholders  in  a  mntnal  irrigation  eompanj  are  not 
tenants  in  common,  and  that  therefore  the  contention  that  since 
tenants  in  common  cannot  be  charged  with  liability  to  a  cotenant  for 
damages  suffered  bj  the  latter  through  no  fault  of  his,  a  stockholder 
cannot  reeoyer  against  the  company^  has  no  merits — ^Hyink  t.  Low 
Line  Irr.  Co.^  401. 

WAYS. 
See  Highways. 

WILLS. 

Foreign — ^Probate    in    this    state, — Attestation    of    copy — Insufficiency — 
Jurisdiction^ — see  Probate  Proceedings,  6,  7. 

WITNESSES. 

Disobedience    of    order    excluding    witnesses    during    criminal    trial, — see 
Criminal  Law,  8,  9. 

Impeaching    Testimony — Erroneous    Exclusion — Harmless    Error. 

1.  Exclusion  of  proper  impeaching  testimony  was  rendered  harmless 
where  the  facts  sought  to  be  elicited  were  subsequently  admitted  by 
the  witness. — Williams  v.  Gray,   Sheriff,  1. 

Impeachment — Conviction     for     Misdemeanor — Evidence — Incompetency. 

2.  Evidence  of  the  conviction  of  a  witness  for  a  misdemeanor  is 
not  competent  to  impeach  him  for  truth  and  honesty. — ^Williams  t. 
Gray,  Sheriff,  1. 

WOBDS  AND  PHBASBS. 

"Action  on  the  case*' — 

Samuell  v.  Moore  Mercantile  Co.,  237. 

**Bona  jide**  purchaser — 

Helena,  Livingston  S.  &  B.  Co.  v.   Northern  Pac.  By.  Co.,  291. 

"Business"— (Sec.  3,  Chap.  52,  Laws  1913). 

State  ex  reL  Thacher  v.  Boyle,  103,  105. 

"But  their   failure  to  do   so  does  not   affect   the  validity   of   their    [the 
jury's]  verdict**— (Sec.  9328,  Bev.  Codes  1907). 
State  Y.  Mason,  192. 

'•Condition  precedent" — 

Henderson  v.  Daniels,  373. 

''Cumulative  evidence"— (Bev.  Codes  1921,  sec.  10503). 
Jensen  v.  Kitsen,  520. 

"Descripiio  personae^* — ^Bule — 

Commercial  Nat.  Bank  v.  Beichelt,  805. 

"Discretion" — 

School  District  v.  Bichards,  150. 


[Words  and  Phbases.  695 

*Tugitive  from  justice" — (Const.,  Art.  IV,  sec.  2). 
In  re  Mo,  139. 

''Future"  or  "option"  contracts — 

Benson-Stabeck  Co.  v.  Beservafcion  Grain  Co.,  269. 

"MaUce"— 

Comner  t.  Hamilton,  243. 

"Margin"  Contracts — 

Benson-Stabeck  Co.  t.  Reservation  Qrain  Co.,  274. 

"Must"— (Eev.  Codes  1907,  sec.  9328). 
State  ▼.  Mason,  190. 

"Net"  to  owner — (Broker's  contract). 
Wright  V.  Bowlus,  328. 

'Oppressive"  taking  of  chattels^ 
Luther  v.  Lee,  179. 

"Option"— 

Kramer  t.  Schmidt,  571. 

"Partner"— 

Call  V.  Marcum,  77. 

"Police  power" — 

State  ex  reL  Pierce  v.  Oowdy,  127,  129. 

"Poll  taxes"— 

State  ex  reL  Pierce  t.  Gowdj,  127. 

"Privity"— 

Hyink  v.  Low  Line  Irr.  Co.,  405. 

"Probable  cause" — 

Cornner  v.  Hamilton,  243. 

"Property"— (Const.,   Art.   XII,  sec.   17). 

Union  Bank  &  Trust  Co.  v.  Moore,  36. 

"Public  Service  Commission" — 

State  ex  rel.  Thacher  v.  Boyle,  102. 

"Public  utility"— (Chap.  52,  Laws  1913). 

State  ex  rel.  Thacher  v.  Boyle,  102. 

"Ratification"— 

Pew  V.  McLeish,  440. 

"Reasonable  time" — 

Henderson  v.  Daniels,   373. 

"Relation" — ^Doctrine  of — 

Northern  Pacific  Ry,  Co.  v.  Smith,  118. 

"Scalped"  contracts — 

Benson-Btabeck  Co.  y.  Reservation  Grain  Co.,  273. 

"School  district"— 

School  District  v.  Richards,  147. 
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"Superviaory  control"  wri^— 

State  ex  rel.  Bubin  t.  DiBtriet  Court,  64. 

"Tax"— 

State  ex  rel.  Pierce  y.  Gowdj,  126. 

"Taxing  power" — 

State  ex  rel.  Pierce  v.  Gowdy,  127. 

"Trial  by  jury"— 

Best  y.  Beaudry,  489. 

"Ultra  vires"  contracts — 

Keeler  Bros.  v.  School  District,  363. 

"Water  for  buaineBs"— (Chap.  52,  Laws  1913). 

State  ex  reL  Thacher  y.  Boyle,  103,   105. 

"Way  of  necessity" — 

Violet  y.  Martin,  341. 

WRITS. 

See    Habeas    Corpus;    Injunction;    Mandamus;    Prohibition;    Superyisory 

Control. 
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